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ERRATA. 

In  Hunt's  Heirs  v.  Ellison's  Heirs,  page  185,  tweutielh  line  from  the 
top, for  "sui generis"  read  sui juris. 

In  Ward  v.  Reynolds,  page  384,  first  head-note,  for  "existence  "  read 
nox-existence. 
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CASES  ARGUED   AND  DETERMINED 


PAULLDTG  vs.  BARROK,  MEADE  &  CO. 

[bill  IX  EQCITT  FOR  REDEMPTIOX  OF  REAL  ESTATE.] 

1.  Equity  of  redemption  not  subject  to  levy  and  sale  at  law. — While  the  act  of  1820, 
(Clay's  Digest,  360,  §  31,)  providing  that  "  the  equitable  title  or  claim  to 
land  or  other  real  estate  "  should  "  be  liable  to  the  payment  of  debts,  by 
suit  in  chancery,  and  not  otherwise,"  was  of  force,  an  equity  of  redemption 
in  mortgaged  lands  could  not  be  sold  under  execution  at  law  against  the 
mortgagor,  issued  on  a  judgment  which  was  rendered  after  the  law-day  of 
the  mortgage.    (Changed  by  section  2455  of  the  Code.) 

2.  Equity  of  redemption  assignable  by  deed. — An  equity  of  redemption,  after  the 
law-day  of  the  mortgage  has  passed,  may  be  assigned  by  the  mortgagor  by 
deed  ;  and  the  assignee  may  assert  his  right  by  bill  to  redeem. 

3.  Right  of  redemption  not  barredby  judgment  at  law  for  waste. — A  judgment  at  law 
against  an  assignee  of  the  equity  of  redemption,  in  a  statutory  action  of 
debt,  for  cutting  trees  on  the  mortgaged  lands,  does  not  bar  him  from 
asserting  his  right  of  redemption  in  equity. 

Appeal  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed  by  the  appellant,  and 
sought  to  redeem  certain  lands  which  had  been  sold  under 
execution  at  law  against  one  James  McNaughton.  The 
lands  were  levied  on  by  a  constable,  in  September,  1848, 
under  executions  issued  on  sundry  judgments  against  said 
McNaughton,  which  were  rendered  by  a  justice  of  the 


10  ALABAMA. 


Paulling  V.  Barron,  Meade  &  Co. 


peace  on  different  days  between  the  lOtli  July,  1847,  and 
the  2d  February,  1848 ;  and  were  sold  by  the  sheriff*,  under 
an  order  of  the  circuit  court,  on  the  1st  Monday  in  Janu- 
ary, 1849.  At  the  sheriff" 's  sale,  one  Lucien  Meade,  of 
the  firm  of  Barron,  Meade  &  Co.,  acting  as  agent  for  said 
firm,  became  the  purchaser,  at  the  sum  of  $24,  and 
received  the  sheriflT's  deed.  Prior  to  the  rendition  of 
the  judgments  at  law  under  which  the  land  wtis  sold, 
Mcl^aughton  had  mortgaged  it  to  Barron,  Meade  &  Co., 
by  deed  dated  the  17th  August,  1846,  to  secure  the  pay- 
ment of  a  promissory  note  for  $395,  dated  the  5th  July, 
1846,  and  payable  sixty  days  after  date.  This  mortgage 
contained  a  power  of  sale  in  the  event  the  note  was  not 
paid  on  or  before  the  1st  of  January,  1847.  The  com- 
plainant claimed  the  right  to  redeem  the  premises,  1st,  as 
the  assignee  of  several  -"/  ^he  judgments  at  law,  which 
were  still  unsatisfied,,  .d  2d]y,  as  the  assignee  of  the 
mortgagor's  equity  of  redemption  ;  and  he  alleged  in  his 
bill  a  tender  and  refusal,  in  accordance  with  the  requisi- 
tions of  the  statute. 

An  amended  bill  was  afterwards  filed,  asking  an  injunc- 
tion of  a  judgment  at  law  w^hich  said  Lucien  Meade  had 
recovered  against  complainant,  in  a  statutory  action  of 
debt,  for  cutting  trees  on  the  mortgaged  lands. 

The  defendants  filed  answers,  alleging  that  the  com- 
plainant had  no  right  to  redeem,  in  either  of  the  capaci- 
ties in  which  he  asserted  the  right,  because  he  had  failed 
to  make  such  a  tender  as  the  statute  requires. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  but  without  prejudice;  and  his  decree 
is  now  assigned  as  error. 

GoLDTHWAiTE  &  Sbmple,  for  the  appellants. 
Wm.  M.  Brooks,  contra. 

EICB,  C.  J.— The  act  of  1820  declared,  that  "the 
equitable  title  or  claim  to  land  or  other  real  estate  " 
•should  thereafter  "  be  liable  to  the  payment  of  debts,  by 
suit  in  chancery,  and  not  otherwise." — Clay's  Dig.  350, 
§  31.     That  provision  of  the  act  was  of  full  force  when 
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the  land  in  controversy  in  this  suit  was  sold  by  the  sheriff 
under  process  from  the  court  of  law.  The  land  was  sold 
by  the  sheriff  as  the  property  of  McISTaughton,  who  had 
mortgaged  it  in  fee,  and  who,  at  the  time  of  the  sale,  as 
well  as  at  the  time  of  the  rendition  of  the  judgments  at 
law  upon  which  the  process  was  founded  under  which  the 
sale  was  made,  had  no  interest  in  the  land  except  an 
equity  of  redemption.  The  law-day  of  the  mortgage  had 
passed  before  an}'^  of  the  judgments  at  law  were  rendered. 
The  controlling  question  in  the  case  is,  whether,  whilst 
the  provision  of  the  act  of  1820  above  referred  to  contin- 
ued of  force,  the  equity  of  redemption,  which  existed  in 
the  mortgagor  of  the  land,  could  be  sold  by  the  sheriff, 
under  process  issued  out  of  a  court  of  law,  and  founded 
upon  judgments  at  law  rendered  after  the  law-day  of  the 
mortgage.  "^'*^- 

After  the  law-day,  the  money  jured  by  the  mortgage 
not  being  paid  at  the  tmie  therein  specified,  the  legal 
estate  was  absolutely  vested  in  the  mortgagee ;  the  mort- 
gagor had  nothing  left  but  an  equity  of  redemption, 
"  that  is,  a  right  m  cqidty,  on  'payment  of  the  principal,  inter- 
est, and  costs,  within  a  reasonable  time,  to  call  for  a  re- 
conveyance of  his  land." — 2  Greenleaf's  Cruise  on  Real 
Property,  80,  81,  125,  126,  title  XV,  Mortgage,  ch.  I, 
§  11 ;  ch.  III.  §§  1  and  2.  As  the  equity  of  redemp- 
tion was  "the  mere  creature  of  a  court  of  equity,"  we 
cannot  hesitate  to  declare  it  an  "  equitable  title  or  claim  " 
to  the  land,  within  the  meaning  of  the  act  of  1820  above 
cited ;  and  because  it  was  such  claim  or  title,  the  sale  of 
it  by  the  sheriff,  shown  in  this  case,  was  in  direct  contra- 
vention of  the  act  of  1820,  and  a  nullity.  That  sale  did 
not  give  or  affect  any  right  or  interest. — Wilson  v.  Beard, 
19  Ala.  R.  629 ;  Brown  v.  Bartee,  10  Smedes  &  Marshall, 
268  ;  Boarman  v.  Catlett,  13  ih.  149  ;  Henry  v.  Fullerton, 
lb.  631 ;  Wolfe  v.  Dowell,  ih.  103  ;  Thornhill  v.  Gilmer, 
4  ib.  163 ;  Baldwin  v.  Jenkins,  23  Mississippi  R.  211 ; 
Cantyon  v.  Dorn,  27  ib.  246 ;  Badlam  v.  Tucker,  1  Pick. 
R.  399;  Bangor  v.  Warren,  34  Maine  R.  324;  Camp  v. 
Coxe,  1  Dev.  &  Batt.  52 ;  Goring  v.  Shreve,  7  Dana,  64 ; 
Swigert  v.  Thomas,  ib.  220 ;  Bronston  v.  Robinson,  4  B. 
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Monroe,  142  ;  Waller  v.  Tate,  ib.  529 ;  Scott  v.  Sclioley, 
8  East's  R.  466. 

.  2.  Although  the  equity  of  redemption  could  not  be 
sold  by  the  sheriff,  under  the  process  of  the  court  of  laWy 
it  was  alienable  by  the  deed  of  the  mortgagor,  (2  Green- 
leaf's  Cruise,  128,  title  XV,  Mortgage,  ch.  III.  §  8 ;)  and 
as  it  appears  to  have  been  assigned  to  the  complainant  by 
the  deed  of  the  mortgagor,  the  complainant  may  assert  it 
*by  bill  in  chancery. 

3.  In  relation  to  the  proceedings  in  the  action  at  law 
against  the  complainant,  for  cutting  down  and  carrying 
away  trees  on  the  land  in  controversy,  we  will  only  say, 
at  this  time,  that  there  is  nothing  in  those  proceedings 
which  can  bar  the  redemption  which  is  here  sought  by 
complainant,  as  the  assignee  and  oivner  of  the  mortgagor's 
equity  ot  redemption. — £  'Greenleaf  s  Cruise,  title  XV, 
Mortgage,  ch.  II,  §  15. 

The  chancellor  erred,  in  holding  that  the  "right  to 
redeem  from  the  mortgage  depended  upon  the  right  to 
redeem  from  the  sheriff's  sale,"  and  that  the  sale  of  the 
equity  of  redemption  by  the  sheriff  passed  or  affected  any 
right  whatever,  and  that  there  was  any  validitj''  in  the 
sheriff's  sale. — See  the  cases  above  cited  from  the  Ken- 
tucky and  iSTorth  Carolina  Reports.  There  is  nothing  in 
this  record  which  bars  or  defeats  the  equity  of  redemption, 
which  once  belonged  to  the  mortgagor,  but  has  now  been 
assigned  by  him  to  the  complainant.  The  decree  of  the 
chancellor  is  erroneous,  and  is  reversed.  The  cause  is 
remanded  for  further  proceedings  consistent  with  this 
opinion.     The  appellees  must  pay  the  costs  of  the  appeal. 
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GARNER  vs.  PREWITT. 

[box  in  KQUITY  FOR  SETTLEMENT  OF  PARTNERSHIP.] 

1.  What  consiitutes  final  decr-ee. — A  decree  which  leaves  unsettled  the  equities 
relating  to  two  items  of  nccount.  as  to  which  a  reference  is  ordered,  is  not 
final,  although  it  ascertains  and  determines  all  the  other  equities  of  the 
case. 

2,.  Comensus  tollit  errorcm. — Where  the  parties  to  a  pending  chancery  suit  enter 
into  an  agreement  respecting  the  matters  of  account  in  controversy  between 
them,  and  the  chancellor's  decree  is  thereupon  rendered  in  accordance  with 
such  agreement,  neither  party  can  be  heard  to  assign  error  in  reference  to 
these  matters. 

3.  Voluntary  execution  of  decree. — lu  a  chancery  cause,  the  appellant  will  not  be 
permitted,  while  retaining  the  benefits  which  he  has  derived  from  a  volun- 
tary execution  of  the  decree  or  any  particular  branch  of  it,  to  assign  errors 
in  reference  to  it,  when  the  appellees  cannot  be  placed  in  sUdu  quo,  and 
when  the  court  cannot  see  that  no  injury  will  result  to  them  ;  but,  in  such 
case,  the  court  will  strike  out  the  assignments  of  error  relating  to  that  part 
of  the  decree  which  has  been  thus  executed,  or,  if  the  whole  decree  has  been 
executed,  dismiss  the  appeal. 

4.  When  decree  as  to  costs  is  revisable  on  error. — The  question  of  costs,  in  a  chan- 
cery cause,  is  revisable  on  error,  when  the  record  discloses  a  substantial 
ground  of  appeal. 

Appeal  from  the  Chancery  Court  of  Franklin. 
Heard  before  the  Hon.  A.  J.  Walker. 

This  bill  was  filed  by  John  Prewitt  and  Richard  Prew- 
itt, the  appellees,  against  Argy  L.  Garner,  and  sought  a 
settlement  of  partnership  accounts  relating  to  a  plantation 
and  slaves,  which  the  three  parties  had  bought  as  partners, 
a  division  of  the  property,  &c.  The  defendant,  in  his 
answer,  admitted  the  existence  of  the  partnership,  and 
averred  his  willingness  to  enter  into  a  settlement.  The 
plantation  and  negroes  were  bought  on  a  credit;  the 
defendant  was  the  managing  partner,  and  had  control  of 
the  plantation ;  and  all  the  questions  in  the  case  grew  out 
of  the  matters  of  account  respecting  the  expenses  of  the 
plantation,  the  proceeds  of  the  crops,  &c.  The  bill  was 
filed  on  the  6th  February,  1852,  and  the  defendant's  an- 
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swer  on  the  23d  March  next  thereafter.  At  a  special 
term,  held  on  the  24th  March,  1852,  a  receiver  was  ap- 
pointed, who  was  authorized  to  take  charge  of  all  the 
partnership  property,  to  manage  the  plantation  business, 
and  to  collect  the  debts  due  to  the  firm.  At  the  May 
term,  1853,  "on  motion  of  the  parties,  and  by  consent," 
a  reference  to  the  master  of  the  matters  of  account  was 
ordered ;  and  it  was  also  ordered,  "  by  agreement  of  the 
parties,  that  the  cause  be  further  heard  at  an  extra  term  of 
the  court  to  beheld  on  the  second  Tuesday  in  December, 
1853."  At  the  special  December  term,  it  was  ordered, 
"  by  agreement  of  the  parties,  that  the  cause  be  tried,  on 
the  coming  in  of  the  master's  report,  at  any  time  that 
will  suit  the  convenience  of  the  chancellor."  At  the  May 
term,  1854,  the  master's  report  having  been  filed,  the 
cause  was  "submitted  for  decree,  upon  bill,  answer, 
pleadings,  proof,  master's  report,  exceptions  thereto,  and 
exceptions  to  the  testimony ;  "  and  it  was  agreed  that  the 
chancellor  might  render  his  decree  in  vacation.  At  the 
same  term,  the  parties  entered  into  a  written  agreement 
respecting  "the  settlement  of  their  partnership  matters 
involved  in  said  cause,  and  particularly  with  reference  to 
the  sale  of  the  partnership  property ;  "  which,  "  with  the 
sanction  of  the  chancellor,"  it  was  agreed,  should  "con- 
stitute a  part  of  the  decree." 

The  chancellor  rendered  his  decree  on  the  3d  l!Tovem- 
'ber,  1854 ;  incorporating  in  it  the  written  agreement 
above  referred  to,  and  directing  a  sale  and  division  of  the 
partnership  assets  in  accordance  with  its  terms;  deciding 
all  the  exceptions  to  testimony,  as  well  as  the  numerous 
exceptions  to  the  master's  report ;  ordering  a  new  refer- 
ence to  the  master,  to  state  an  account  between  the  par- 
ties on  the  principles  settled  in  the  decree;  and  directing 
that  all  the  property  should  remain  in  the  custody  of  the 
receiver,  until  the  sale  and  division  by  the  master  pursu- 
ant to  the  terms  of  the  written  agreement  of  the  parties. 
Under  this  decree,  the  parties  made  a  division  among 
themselves  of  the  notes  and  other  assets  of  the  firm,  which 
is  particularly  described  in  the  opinion  of  the  court;  and 
the  lands  and  slaves  were  sold  by  thfe  master.     At  the 
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May  term,  1855,  the  sale  and  division  were  reported  to 
the  court,  and  confirmed  by  it ;  and  the  final  decree  in  the 
cause  was  then  rendered. 

On  the  31st  March,  1857,  the  respondent  sued  out  an 
appeal  from  this  decree ;  and  he  here  assigned  as  error 
the  ruling  of  the  chancellor  on  several  of  the  exceptions 
to  the  master's  report,  as  well  as  in  the  rendition  of  the 
final  decree,  and  in  the  taxation  of  costs.  A  motion  was 
submitted  by  appellees  to  dismiss  the  appeal,  on  the 
ground  that  it  was  barred  by  the  statute  of  limitations ; 
or,  in  the  event  the  motion  to  dismiss  should  be  over- 
ruled, to  strike  out  the  several  assignments  of  error,  on 
the  ground  that  the  decree  has  been  executed  by  the  par- 
ties, and  the  appellant  cannot  now  place  the  appellees  in 
statu  quo. 

R.  W.  Walker,  with  whom  were  Wm.  Cooper  and  L. 
P.  Walker,  for  the  motions. — 1.  The  decree  rendered  at 
the  JTovember  terra,  1854,  settled  all  the  equities  involved 
in  the  case,  and  was  final  in  its  character. — 2  Ala.  170, 
573 ;  6  Ala.  141 ;  13  Ala.  681 ;  16  Ala.  793 ;  24  Ala.  697. 
That  decree  being  final,  the  right  to  have  it  revised  on  error 
is  limited  by  the  statute  (Code,  §  3040)  to  two  years  from 
its  rendition.  That  it  is  the  decree  sought  to  be  revised 
is  shown  by  the  fact,  that  most  of  the  assignments  of  error 
are  predicated  upon  it.  If  any  error  intervened,  it  was  in 
the  matters  determined  by  that  decree.  If  that  decree 
was  final,  it  is  not  open  to  revision  on  the  present  appeal. 
7  Paige,  87,  90 ;  2  Paige,  413 ;  3  Paige,  470 ;  4  Paige, 
567  ;  2  Har.  &  G.  191,  246. 

2.  The  record  shows  that  the  parties  have  settled  their 
litigation  by  agreement;  and  the  rule  is  settled,  that  this 
court  will  not,  in  such  case,  investigate  the  rights  of  the 
parties,  nor  will  it  revise  a  decree  by  consent. — Emerick 
v.  Armstrong,  1  Ohio,  233 ;  Hargraves  v.  Lewis,  7  Geo. 
110  ;  Atkinson  v.  Manks,  1  Cowen,  709  ;  3  Edw.  Ch.  410 ; 
7  Texas,  184,  194. 

Jxo.  A  Node,  with  whom  was  James  Irvine,  contra. 
1.  There  was  no  final  decree,  settling  all  the  equities  be 
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tween  the  parties,  until  the  May  term,  1855.  The  only 
matters  in  controversy  were  matters  of  account,  respecting 
the  items  with  which  the  respondent  was  chargeable,  and 
the  credits  to  which  he  was  entitled ;  and  some  of  the 
most  important  of  these  items  were  not  disposed  of  until 
the  May  term,  1855.  The  decree  rendered  at  the  Novem- 
ber term,  1854,  left  open  two  of  the  most  complicated 
items  of  the  expense  account,  and  referred  them  to  the 
master  to  be  stated  on  proof.  The  duties  required  of  the 
master,  under  this  reference,  were  of  a  judicial  character, 
and  not  simply  ministerial ;  and  each  party  had  the  right 
to  have  his  action  revised  by  the  chancellor.  There  were 
no  equities  to  be  settled  in  the  case,  except  in  relation  to 
these  disputed  items  of  account ;  and  that  cannot  be  con- 
sidered a  final  decree  which  leaves  any  of  them  open  and 
undetermined,  to  abide  the  decision  of  the  court  upon  ■ 
evidence  not  yet  taken.  That  the  decree  of  the  November 
term,  1854,  has  not  the  requisites  of  a  final  decree,  see  the 
following  cases :  Bank  of  Mobile  v.  Hall,  6  Ala.  141 ; 
3  Yerger,  157;  3  Humph.  449;  8  Mis.  53;  12  Gill  & 
John.  275;  14  Wendell,  539;  15  Peters,  287;  1  Hill's  (S. 
C.)  Ch.  R.  445;  1  Equity  Digest,  63,  §§  172,  174;  11  Gill 
&  John.  362 ;  2  H.  &  M.  558,  595 ;  1  Leigh,  34 ;  6  Leigh, 
378. 

2.  The  several  agreements  into  which  the  parties  enter- 
ed, as  shown  by  the  record,  relative  to  the  sale  and  division 
of  the  property,  &c.,  were  intended  to  relieve  the  court  of 
the  labor  which  would  have  been  necessary  before  a 
formal  settlement  and  distribution  could  have  been  made, 
and  cannot  be  considered  an  implied  waiver  of  the  appel- 
lant's right  to  review  on  appeal  the  errors  and  irregulari- 
ties shown  in  the  chancellor's  decree.  It  was  perfectly 
competent  for  the  parties,  after  the  rendition  of  the  decree 
deciding  their  respective  rights,  thus  to  relieve  the  court 
of  the  ministerial  duty  of  distributing  the  funds  in  court. 
Ex  parte  Foster,  Rice's  Equity  R.  17 ;  Lashly  v.  Hogg, 
11  Vesey,  602.  The  rule  of  practice  established  by  seve- 
ral decisions  of  this  court,  refusing  to  consider  assign- 
ments of  error  by  a  plaintifi*who  has  coerced  satisfaction 
of  a  judgment  at  law,  has  no  application  to  a  chancery 
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cAse,  in  which  the  decree  has  been  voluntarily  executed 
by  the  parties. — Tarleton  v.  Goldthwaite,  23  Ala.  346 ; 
McCreeliss  v.  Hinkle,  17  Ala.  459;  Caruthers  v.  Ross' 
Heirs,  17  Ala.  821 ;  Logan's  Heirs  v.  Logan's  Adm'r, 
13  Ala.  659;  Dyett  v.  Pendleton,  8  Cowen,  325;  Clowes 
V.  Dickinson,  ih.  328.  There  is  a  plain  and  marked  dis- 
tinction between  this  case  and  those  in  which  the  rule 
now  invoked  has  been  applied.  In  all  the  cases  in  which 
the  court  refused  to  hear  errors  assigned,  the  plaintiff 
below  was  the  appellant,  and  had  received  or  coerced 
satisfaction  of  the  decree  which  he  sought  to  have  re- 
versed. Here,  the  defendant  below  is  the  appellant,  and 
he  has  voluntarily  paid  the  decree  against  him  which  he 
complains  of  as  erroneous.  He  was  bound  to  pay  that 
decree,  either  voluntarily  or  compulsorily.  If  he  had 
»paid  it  under  execution,  he  certainly  would  not  thereby 
have  lost  his  right  to  have  it  revised  on  error,  though  the 
plaintiffs  might  have  been  estopped  from  alleging  error  in 
it.  ISo  reason  is  perceived  why  the  voluntary  payment  of 
a  decree,  to  save  the  costs  incident  to  the  collection  of  the 
money  by  execution,  should  be  construed  an  implied 
waiver  of  the  right  of  appeal,  which  would  have  been 
unaffected  by  a  payment  under  legal  process. 

3.  But,  if  the  agreements  of  the  parties  should  be  held 
to  conclude  the  appellant  from  assigning  error  in  the 
decree,  he  then  offers  to  restore  all  that  he  has  received 
under  them,  and  asks  that  the  cause  may  be  continued 
in  court  to  allow  him  an  opportunity  of  doing  so. 

"WALKER,  J.— In  the  decree  of  3d  l^ovember,  1854,  it 
was  referred  to  the  register,  to  ascertain  the  amount  of 
the  annual  expenditures  on  account  of  the  partnership 
plantation,  and  also  to  ascertain  the  amount  annually 
paid  for  rope  and  bagging  for  the  partnership  plantation. 
It  is  not  determined,  either  in  that,  or  in  any  previous 
order,  whether  or  not  Garner  would  be  credited  wnth 
those  two  items.  It  is  altogether  probable  that  he  would 
be  so  credited,  but  it  was  not  judicially  determined.  The 
equity  of  the  parties  as  to  two  matters  was  thus  left  open 
and  undecided.     Is  that  a  final  decree,  which  thus  leaves 
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open  questions  involvino;,  so  far  as  they  go,  the  equities 
of  the  parties,  even  though  as  to  all  other  matters  the 
equities  are  ascertained  and  fixed  ?  We  are  constrained 
to  decide  this  question  in  the  negative.  That  cannot  be 
a  final  decree,  which  settles  onlj  a  part  of  the  equities. 
If  there  are  one  hundred  controverted  questions  of  equity, 
a  decree  which  settles  ninety-nine  of  them,  and  leaves 
one  undecided,  is  not  a  final  decree.  The  cause  would 
have  to  be  set  down  again  for  a  hearing,  and  the  litiga- 
tion of  the  equities  of  the  case  on  the  undecided  points 
might  again  come  up.  The  principle  to  be  extracted 
from  our  decisions  is,  that  if  all  the  equities  between  the 
parties  are  settled,  and  there  remains  only  a  reference  to 
be  had  for  the  ascertainment  of  the  amount,  the  decree  is 
final.  "We  have  no  decision  which  characterizes  that  as  a 
final  decree,  which  only  settles  a  part  of  the  equities  ii:^ 
the  case. — Garrard  v.  Webb,  4  Porter,  73 ;  Weatherford 
V.  James,  2  Ala.  170;  Kennedy  v.  Kennedy,  2  Ala.  571; 
Bank  V.  Hall,  6  Ala.  141;  McKinley  v.  Irvine,  13  Ala. 
681;  Ansley  v.  Robinson,  16  Ala.  793;  McCartney  v. 
Calhoun,  11  Ala.  121 ;  McLane  v.  Spence,  11  Ala.  182 ; 
King  v.  King,  28  Ala.  315 ;  Ex  parte  King,  27  Ala.  387 ; 
Craighead  v.Vilson,  18  How.  (U.  S.)  R.  199. 

If  we  look  away  from  our  own,  to  the  reports  of  other 
States,  we  will  find  many  decisions,  which  do  not  go  so 
far  as  our  own  in  regarding  decrees  as  final  which  do  not 
dispose  of  the  entire  case ;  and,  perhaps,  none  which  go 
farther.  We  cite,  without  comment,  the  cases  Ave  have 
examined  :  Johnson  v.  Everett,  9  Paige,  636  ;  Cruger  v. 
Douglass,  2  Coms.  571 ;  Kane  v.  Whittick,  8  Wendell, 
219 ;  Hay  v.  Hay,  1  J.  J.  Marshall,  497 ;  Thompson  v. 
Peebles,  6  Dana,  387  ;  Lewis  v.  Outon,  3  B.  Monroe,  453; 
Cook  V.  Bay,  4  Howard's  (Miss.)  R.  485  :  Nesbit  v.  Price, 
1  Hill's  (S.  C.)  Ch.  445  ;  Johnson  v.  Clark,  4  Ark.  235 ; 
Mackeyv.  Bell,  2  Munf  523;  Cocke  v.  Gilpin,  1  Rob. 
(Va.)20;  Taylor  v.  Read,  4  Paige,  561;  Teal  v.  Wood- 
worth,  3  Paige,  470 ;  Townsend  v.  Townsend,  2  Paige, 
413;  Erskiu  v.  Henry,  6  Leigh,  378;  Graves  v.  Graves, 
1  Leigh,  34-  Atkinson  v.  Manks,  1  Cowen,  701;  Cannon 
V.  Hemphill,  7  Texas,  184.     Neither  our  own,  nor  any  of 
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the  other  decisions,  would  sustain  us  in  holding  the 
decree  ahove  named  to  he  final ;  and  we  therefore  decide, 
that  the  decree  was  not  final,  and  that  the  period  necessa- 
ry to  bar  an  appeal  in  the  case  is  not  to  be  computed  from 
its  date. 

Besides  the  motion  to  dismiss  the  appeal,  upon  the 
ground  of  the  statute  of  limitations,  we  are  asked  either 
to  dismiss  or  strike  out  the  assignments  of  error,  for  the 
alleged  reason  that  the  appellant  has  so  acted  upon  the 
decrees  of  the  court  below  that  he  should  not  be  permit- 
ted to  seek  their  reversal. 

2.  The  decree  of  May  term,  1853,  ordering  an  account 
between  the  parties  ;  the  decree  for  the  sale  of  the  part- 
nership property  except  the  "mountain  land;"  the  divis- 
ion of  the  proceeds  of  the  sale  of  the  property,  and  of  the 

"assets  in  the  receiver's  hands  ;  the  extra 'aUo wan ce  of  five 
hundred  dollars  to  the  register;  the  placing  of  two  claims 
in  the  hands  of  L.  B.  Cooper,  to  be  collected  for  the  equal 
benefit  of  the  partners ;  the  amount  of  the  plantation 
expenses  from  the  first  of  1844,  and  the  expenses  for  rope 
and  bagging,  are  all  matters  as  to  which  the  chancellor 
and  register  acted  in  pursuance  to,  and  in  accordance  with 
the  agreement  of  the  parties.  As  to  them,  neither  party 
will  be  heard  to  assign  error.  The  maxim,  "  consensus 
tollit  errorem.,"  applies. 

3.  The  decree  of  ITovember  3d,  1854,  settled,  with  a 
very  slight  exception  already  pointed  out,  the  principles 
upon  which  the  account  between  the  parties  was  to  be 
taken,  and  prescribed  the  amounts  of  the  great  majority 
of  the  items  on  both  sides.  Upon  taking  the  account,  the 
register  found  a  balance  against  the  appellant  of  $1 718  21, 
and  a  balance  against  John  Prewitt,  one  of  the  appellees, 
of  $1681  50.  After  these  balances  were  ascertained,  a 
settlement  was  had  between  the  three  parties,  which 
included  a  division  of  the  funds  and  claims  in  the  receiv- 
er's hands.  Upon  the  footing  up  of  the  calculations  on  that 
settlement,  there  were  inequalities  of  a  few  dollars,  which 
were  at  once  adjusted  by  payments  in  cash.  Subjoined 
to  the  statement  of  the  settlement  is  a  writing,  subscribed 
by  the  parties,  as  follows :  "  The  above  notes,  assigned  to 
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the  parties  respectively,  have  been  this  day  received  of  A. 
W.  Ligon,  the  receiver ;  and  the  amounts  of  cash,  allotted 
to  each  partner  respectively,  have  in  like  manner  been 
this  day  received  of  said  receiver  by  the  said  parties,  and 
this  is  his  receipt  therefor.  The  said  Garner  has,  on  this 
settlement,  accounted  for  the  balance  of  $1718  21  found 
against  him  in  favor  of  the  firm,  as  per  the  register's 
report,  and  this  is  his  full  discharge  therefor ;  and  John 
Prewitt  has,  on  this  settlement,  accounted  for  the  sum  of 
$1681  50  charged  against  him  in  favor  of  the  firm  for  the 
hire  of  Coleman,  as  per  register's  report,  and  this  is  Jiis  full 
discharge  therefor." 

The  settlement,  and  the  consequent  agreements,  make 
a  contract,  in  which  the  parties  reciprocally  received  and 
granted  benefits,  and  executed  discharges.  The  discharge 
of  the  appellantjfrom  the  balance  against  him,  and  ther' 
similar  discharge  of  John  Prewitt,  were  elements  of,  and 
considerations  moving  to,  the  contract.  For  the  purpose 
of  that  contract,  and  by  that  contract,  the  appellant 
treated  the  judgment  of  the  register  and  the  decree  of  the 
chancellor,  in  reference  to  the  account,  both  against  him 
and  against  John  Prewitt,  as  subsisting,  valid  and  real ; 
and  the  fact  that  they  were  so  treated  was  a  consideration 
of  the  contract.  It  cannot  be  known,  and  no  court  is 
authorized  to  pronounce,  that,  in  the  absence  of  such 
inducement,  either  of  the  appellees  w^ould  ever  have 
assented  to  the  contract.  If  the  balances  ascertained  had 
not  been  treated  as  subsisting  dues,  it  cannot  be  known 
that  the  appellees  would  have  ever  assented  to  the  divis- 
ion of  the  assets  which  was  made,  or  would  have  taken 
the  particular  claims  which  they  received,  or  permitted 
the  appellant  to  take  those  which  he  received ;  or  that 
Richard  Prewitt  would  have  consented  to  the  discharge 
of  the  other  appellee;  or  that  either  of  the  appellees 
would  have  consented  to  the  discharge  of  the  appellant ; 
or  that  John  Prewitt  would  have  consented  that  the  bal- 
ance, ascertained  against  him,  should  enter  into  the  set- 
tlement, and  be  treated  as  a  valid  and  subsisting  demand 
against  him.  It  cannot  be  known,  that  if  the  decree,  so 
far  as  it  pertains  to  the  account  against  the  appellant  and 
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the  account  against  John  Prewitt,  should  be  reversed,  no 
injury  would  result  to  the  appellees.  If  they  have  obtain- 
ed any  advantage  in  the  contract,  they  would  lose  it. 
John  Prewitt  may  have  been  prevented  by  the  settlement 
from  contesting  in  this  court  his  liability  for  the  balance 
against  him.  Both  the  appellees  may  have  been  prevented 
from  coming  before  this  court  with  an  argument  that  the 
appellant  was  chargeable  still  farther  than  he  was  charged. 
The  claims  received  by  the  respective  parties  may  have 
proved  valuable  or  worthless  to  an  unequal  extent. 

"Without  going  farther  into  this  subject,  we  think  it 
manifest  that  this  court  can  find  in  the  record  no  author- 
ity for  the  conclusion,  that  the  appellees  would  not  be 
injured  by  the  reversal  of  the  decree  of  the  court  below  as 
to  the  matters  of  account,  and  that  it  is  impossible  for  the 
appellant  or  the  court  to  restore  the  appellees  to  the  same 
situation  in  which  they  stood,  when  they  were  induced  to 
make  the  settlement  with  the  appellant  by  his  treatment 
of  the  decree  as  valid  and  subsisting.  "We  are  thus 
brought  to  the  question,  whether  an  appellant,  whohas  act- 
ed upon  a  particular  and  distinct  branch  of  a  decree,  and,  by 
doing  so,  obtained  substantial  benefits,  which  he  retains, 
shall  be  heard  to  allege  error  in  such  branch  of  the  decree, 
when  his  adversaries  cannot  be  placed  in  statu  quo,  and 
when  we  cannot  perceive  that  no  injury  will  result  to 
them.  A  decision  of  this  question  in  the  negative  is 
demanded  by  the  law,  as  it  is  manifestly  required  by  com- 
mon justice. 

It  is  decided  in  the  two  cases'^of  Hall  v.  Hrabrouski, 
9  Ala.  278,  and  Bradford  v.  Bush,  10  Ala.  274,  that  this 
court  would  not  allow  the  benefit  of  a  reversal  of  the 
judgment  of  the  circuit  court  to  a  plaintiff  in  error,  until 
he  had  restored  the  amount  collected  by  execution  on  the 
judgment  in  his  favor.  The  principle  of  those  decisions 
is,  that  a  plaintiff  should  not  be  permitted  to  reverse  a 
judgment,  the  correctness  of  which  he  afiirms  by  his  con- 
duct, until  he  protects  the  opposite  party  from  injury  by 
placing  him  in  statu  quo.  This  principle  was,  in  McCreelis 
v.  Hinkle,  17  Ala.  459,  held  inapplicable  to  a  case  from 
the  orphans'  court,   where,  upon  a  decision   as  to  the 
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amount  due,  tlie  defendant  voluntarily  paid  it.  The 
payment  was  assimilated  to  one  made  before  the  judicial 
investigation  was  had  ;  and  the  decision  was  placed  upon 
the  ground,  that  no  injustice  or  oppression  would  be  in- 
volved in  permitting  a  plaintiff  to  retain  that  which  was 
thus  voluntarily  paid,  while  a  reversal  was  sought  in  the 
appellate  court.  The  decision  does  not  assail,  but  declares 
an  exception  to  the  general  rule.  In  Knox  v.  Steele, 
18  Ala.  815,  the  principle  of  the  cases  reported  in  9th  and 
10th  Ala.  was  reasserted,  and  applied  to  a  plaintiff  alleg- 
ing error  in  a  decree  of  the  orphans'  court.  That  princi- 
ple was  not  held  in  Tarleton  v.  Goldthwaite,  23  Ala.  346, 
not  to  be  applicable  to  cases  arising  in  the  chancer}^  and 
probate  courts,  but  not  to  be  "  necessarily  applicable." 
The  reason  why  it  is  not  necessarily  applicable  is,  that 
decrees  in  the  chancery  and  probate  courts  may  consist  of 
several  distinct  parts;  and  no  injury  could  result  from 
permitting  a  party,  who  had  executed  a  decree  and  taken 
its  benefits  in  one  particular,  from  revising  the  action  of 
the  court  in  reference  to  some  distinct  point.  Decrees  of 
those  courts,  consisting  of  distinct  and  independent  parts, 
might  be  reversed  in  part,  and  affirmed  in  part.  Such 
could  not  be  the  case  in  reference  to  judgments  of  a  court 
of  law.  Its  judgment  is  a  unity.  When  the  very  part  of 
the  decree  sought  to  be  reversed  has  been  executed  by 
the  appellant,  the  principle  of  Hall  v.  Hrabrouski  must 
apply.  Every  reason  which  caused  its  application  there 
requires  its  application  in  such  a  case.  The  appellant 
should  always  be  denied  the  benefit  of  a  revision  of  any 
particular  branch  of  a  decree,  while  he  holds  on  to  the 
benefits  derived  from  its  execution ;  unless,  peradventure,  it 
might  appear,  as  it  did  in  McCreelis  v.  Hinkle,  that  no 
injury  would  result  to  the  opposite  party  from  a  different 
course.  In  Tarleton  v.  Goldthwaite,  the  decree  had  two 
distinct  features,  one  requiring  the  execution  of  a  deed, 
the  other  the  payment  of  money.  The  deed  was  executed, 
and  the  money  paid,  voluntarily.  It  was  attempted  to 
revise  no  other  than  the  pecuniary  decree,  and  the  cause 
was  retained,  as  in  the  case  of  McCreelis  v.  Hinkle,  for 
the  reason  that  the  court  could  perceive  that  no  injury 
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would  result  to  the  adverse  partj^  from  allowing  tlie  com- 
plainant to  litigate  the  question,  whether  he  was  not 
entitled  to  more  than  the  amount  voluntarily  paid.  The 
principle  is  the  same  which  is  declared  in  Byrd  v.  Odem, 
9  Ala.  755,  that  the  acceptance  of  a  payment  voluntarily 
tendered  is  no  obstacle  to  the  recovery  of  any  additional 
sum  which  may  be  due.  In  the  case  of  Riddle  v.  Hanna, 
25  Ala.  484,  the  principle  declared  in  reference  to  com- 
mon-law cases  was  applied  to  a  chancery  suit,  and  our 
reasoning  is  thus  sustained  by  an  express  decision  of  this 
court. 

This  review  of  our  own  decisions  is  sufficient  to  main- 
tain the  position,  that  an  appellant,  who  has  executed  a 
decree,  will  not  be  permitted,  while  he  retains  the  benefit 
of  the  execution  of  the  decree,  to  reverse  the  decree ;  this 
court  not  being  able  to  see  that  the  appellees  will  sustain 
no  injury  therefrom.  It  would  be  useless,  in  a  case  where 
the  appellees  cannot  be  placed  in  statu,  quo,  to  pause  in 
the  appellate  proceedings  for  the  purpose  of  alloAving 
restoration  to  be  made.  The  appellant  having  in  this  case 
acted  upon  the  decree  in  such  a  manner  that  the  appellees 
cannot  be  placed  in  statu  quo,  the  proper  course  is  to  refuse 
to  hear  any  assignment  of  error  upon  any  distinct  branch 
of  the  decree  that  has  been  so  executed ;  and,  if  the  entire 
decree  should  be  found  similarly  executed,  to  dismiss  the 
appeal.  We  cite,  without  comment,  several  other  author- 
ities, which  sustain  our  conclusion,  and  some  of  which  go 
farther  than  it  is  necessary  for  us  to  go  in  this  case :  Mor- 
gan V.  Ladd,  2  Gilman,  (Illinois,)  414;  Thomas  v.  E"egus, 
lb.  700;  Atkinson  v.  Manks,  1  Cowen,  692;  Camden  v. 
Edie,  1  H.  Black.  21 ;  liargraves  v.  Lewis,  7  Georgia,  110 ; 
Emerickv.  Armstrong,  1  Ohio,  233;  Clowes  v.  Dickinson, 
8  Cowen,  328 ;  Carter  v.  Clark,  3  Edw.  Ch.  405 ;  Cannon 
V.  Hemphill,  7  Texas,  184. 

The  decision  in  Dyett  v.  Pendleton,  8  Cow.  325,  is  no 
authority  here.  In  that  case,  the  defendant  in  a  judgment 
gave  his  note  for  its  amount  to  the  plaintift',  the  judgment 
remaining  open  for  the  security  of  the  debt,  and  then  sued 
out  a  writ  of  error.  No  injury  could  have  resulted  to  the 
defendant  in  error,  in  the  event  of  a  reversal,  from  the 
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fact  that  the  note  was  given ;  and  the  plaintifl'in  error  had 
not  received  the  slightest  benefit  from  any  execution  of 
the  judgment,  which  he  retained  while  he  sought  its 
reversal. 

The  appellant  did  not  consent  that  the  chancellor 
should  order  a  sale  of  the  "mountain  land;"  but,  after 
the  decree  adjudging  it  to  be  partnership  property,  the 
appellant  did  agree  that  it  might  be  sold ;  and  after  the 
sale,  by  agreement  between  the  three  partners,  a  division 
of  money  and  evidences  of  debt  arising  from  the  sale  of 
that  and  all  the  other  partnership  property  was  had.  The 
proceeds  of  the  sale  of  the  mountain  land  was  blended  in 
the  division  with  the  proceeds  of  the  sale  of  other  prop- 
erty, and  a  single  division  of  the  entire  mass  was  made  ; 
and  the  appellant  received  a  surrender  of  a  large  secured 
debt  on  himself.  For  reasons  so  like  those  above  pre- 
sented in  reference  to  the  account,  that  it  is  unnecessary 
to  state  them,  we  decide,  that  the  appellant  cannot  re- 
vise the  action  of  the  court  below  in  this  branch  of  the 
decree. 

We  do  not  perceive  that  the  decree  of  the  chancellor, 
confirming  the  register's  report  of  the  account  with  the 
receiver,  was  either  made  by  consent,  or  acted  upon  by 
the  appellant.  The  appellant  has  a  right  to  show  that 
there  was  error  in  that  part  of  the  decree,  and  the  appeal 
must  be  retained  to  allow  him  an  opportunity  to  do  so  ; 
and  there  may  be  some  other  matter  overlooked  by  us  as 
to  which  the  appellant  has  a  right  to  assign  errors. 

If  it  should  be  discovered  upon  the  hearing  that  there 
is  a  substantial  ground  for  appeal,  we  will  be  at  liberty  to 
revise  the  action  of  the  court  below  in  reference  to  the 
costs. — Alexander  v.  Alexander,  5  Ala.  517;  Eandolph 
v.  Rosser,  7  Porter,  249 ;  Hunt  v.  Lewin,  4  Stewart  &  P. 
147. 

The  motion  to  dismiss  the  appeal  is  overruled.  The 
motion  to  strike  out  the  assignments  of  error  is  sustained, 
as  to  the  assignments  numbered  1,  2,  3,  4,  5,  6  and  7. 
The  8th  and  9th  assignments  are  left  to  abide  the  farther 
action  of  this  court.  One  of  these  last  assignments 
pertains  to  the  question  of  costs,  and  the  other  is  the  gen- 
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eral  assignment  of  error  in  the  decree,  and  would  embrace 
the  matter  of  the  affirmance  of  the  register's  report  stat- 
ing the  account  with  the  receiver. 


FELKEL  vs.  HICKS  &  CO. 

[trover  for  conversion  of  slave.] 

1.  Waiver  of  objection  to  amendment  of  complaint. — After  the  pleadings  have 
beeo  made  up  by  consent,  and  a  jury  has  been  selected  for  the  trial  of  the 
cause,  it  is  too  late  to  object  to  the  allowance  of  an  amendment  to  the  com- 
plaint at  a  previous  term,  although  the  minute  entry  of  that  term  recites 
that  the  defendant  excepted  to  the  allowance  of  the  amendment. 

Appeal  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  C.  "W".  RapiePv. 

The  original  summons  and  complaint  in  this  case  were 
in  the  name  of  "Lewis  Houser,  guardian  of  Mary  A. 
Felkel,  who  sues  for  the  use  of  the  said  Mary  A.  Felkel ;  " 
but  at  the  spring  term,  1856,  on  motion  of  the  plaintiff, 
the  complaint  was  so  amended  as  to  make  Mary  A.  Felkel, 
"  a  minor,  who  sues  by  her  next  friend  John  A.  Houser," 
the  plaintiff;  the  minute  entry  reciting  that  the  defend- 
ant excepted  to  the  allowance  of  the  amendment.  At 
the  October  term,  1857,  as  the  bill  of  exceptions  recites, 
when  the  cause  was  called  for  trial,  the  plaintiff's  marri- 
age with  one  A.  W.  Sinclair  was  suggested  to  the  court, 
and  leave  was  granted  to  her  to  proceed  in  the  name 
acquired  by  her  marriage.  "  The  pleadings  in  the  cause 
were  then  made  up,  by  agreement  between  the  counsel  of 
the  parties,  that  the  defendant  might,  under  the  plea  of 
not  guilty,  give  in  evidence  any  matter  that  might  be 
specially  pleaded,  and  that  the  plaintiff  might  also  give  in 
evidence  any  matter  that  might  be  replied.  The  jury 
were  then  selected,  and  thereupon  the  defendant  moved 
the  court  to  strike  the  cause  from  the  docket,"  on  account 
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of  the  allowance  of  the  amendment  above  mentioned. 
The  granting  of  this  motion, to  which  the  plaintiff  except- 
ed, is  now  assigned  as  error. 

Elmore  &  Yancey,  for  the  appellant. 
"Watts,  Judge  &  Jackson,  contra. 

STOIS'E,  J. — The  complaint  in  this  case  was  amended, 
and  by  consent,  and  without  objection,  an  issue  to  the 
merits  was  made  up;  and  afterwards  a  jury  was  selected 
for  the  trial  of  the  cause.  After  this,  it  was  too  late  to 
object  to  the  allowance  of  the  amendment. — Bryan  v. 
Wilson,  27  Ala.  208 ;  Gager  v.  Gordon,  29  Ala.  341,  and 
authorities  cited. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 


BURCH  vs.  TAYLOR  &  CO. 

[action  on  pbomissort  note.] 

1.  Amendment  of  complaint. — In  an  action  against  an  administrator,  on  a 
promissory  note  described  as  "  made  by  Aim,"  the  complaint  may  be 
amended,  after  the  argument  to  the  jury  has  commenced,  by  striking  out 
the  word  "  him,"  and  inserting  in  lieu  thereof  the  name  of  his  intestate. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  C.  W.  Rapier. 

The  original  complaint  in  this  case,  as  set  out  in  the 
bill  of  exceptions,  was  as  follows : 

"Edward  T.  Taylor  &  Co.\     The  plaintiffs  claim  of  the 

vs.  f  defendant    one  hundred  dol- 

Thos.  H.  Burch,  adm'r   ( lars,  due  by  promissory  note 

of  Gerald  Burch,  deceased./  made  by  him,  on  the  12th  Jan- 
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uary,  1852,  and  payable  on  the  13th  January,  1852,  with 
interest  thereon." 

On  the  trial,  the  plaintiffs  offered  in  evidence  a  note 
executed  by  Gerald  Burch  ;  to  which  no  objection  appears 
to  have  been  then  made.  In  the  argument  to  the  jury, 
the  defendant's  counsel  insisted,  that  no  recovery  could 
be  had  on  the  note ;  and  thereupon  the  court  allowed  the 
plaintiffs  to  amend  their  complaint,  by  striking  out  the 
word  "Aw?i,"  in  the  description  of  the  note,  and  inserting 
the  name  of  Gerald  Burch,  the  defendant's  intestate. 
The  allowance  of  this  amendment,  to  which  the  defend- 
ant excepted,  is  the  only  matter  assigned  as  error. 

Jno.  M.  Phillips,  for  appellant. 
Jno.  a.  Lewis,  contra. 

RICE,  C.  J. — Upon  the  authority  of  our  previous 
decisions,  the  amendment  of  the  complaint  excepted  to 
by  the  defendant  was  allowable. — Crimm  v.  Crawford, 
29  Ala.  R.  623;  Agee  v.  Williams,  30  lb.  636  ;  Dwyer  v. 
Kenuemore,  at  the  present  term ;  Prater  v.  Miller,  25 
Ala.  320;  Goldsmith  v.  Picard,  27  ib.  149. 

Judgment  affirmed. 


PRYOR  vs.  JOHKSON.       . 

[ICTIOX  ON  OPEN  A(XX)DNT.] 

1.  Bill  of  particulars. — An  objection  to  the  sufficiency  of  a  bill  of  p^ticulars, 
(Code,  §  2233,)  when  made  on  the  trial,  comes  too  late. 

2.  Proof  of  account. — To  entitle  a  party  to  a  recovery  on  an  open  account,  it 
is  not  necessary  that  he  should  prove  the  specific  articles  which  constitute 
each  item,  if  the  correctness  of  the  account  is  otherwise  sufficiently  estab- 
lished. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 
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This  action  was  brought  by  Alexander  Johnson,  against 
James  C.  Prjor;  was  founded  on  an  open  account  for 
$46  30  ;  was  commenced  in  a  justice's  court,  and  removed 
by  appeal  to  the  circuit  court.  On  the  trial  in  the  circuit 
court,  as  appears  from  the  bill  of  exceptions,  the  defend- 
ant proved  a  written  notice  to  the  plaintiff,  requiring  him 
"to  file  a  bill  of  particulars,  showing  the  items,  dates, 
&c.,  comprising  his  account;"  and  in  answer  to  this 
notice  the  plaintifi'  then  produced  an  account  in  these 
words : 

"  Jas.  C.  Pryor 

In  account  with  'Owl  Refreshment  Rooms.' 

1854,  Dec.  Amount  of  account  for  this  month $4  90 

1855,  B'eb.         "         "         "         "      "       "       10  75 

"     April.      "         '^        "         "      "       "       15  10 


$30  75" 
The  defendant  objected  to  this,  "  as  being  uncertain 
and  insufficient ;  "  but  the  plaintiff  having  proved,  "that 
he  kept  no  account  of  each  item  in  the  accounts  of  his 
customers,  that  defendant  was  one  of  his  regular  custom- 
ers, and  knew  that  plaintiff  only  entered  on  his  books  a 
monthly  summary  of  each  customer's  account,  and  was  in 
the  habit  of  paying  bills  similarly  made  out," — the  court 
ruled,  that  it  was  a  sufficient  bill  of  particulars ;  to  which 
the  defendant  excepted. 

"The  defendant  also  asked  the  court  to  instruct  the 
jury,  that  if  the  proof  did  not  establish  what  amount  of 
said  account  was  for  liquors,  how  much  for  cigars,  and 
how  much  for  eating,  then  the  plaintiff  could  not  recover; 
which  charge  the  court  refused  to  give,  and  the  defendant 
excepted." 

These  two  rulings  of  the  court  are  now  assigned  as 
error. 

"Wm.  II.  Moore,  for  the  appellant. 
Robert  C.  Brickell,  contra. 

WALKER,  J.— The  Code  (§  2233)  in  terms  gives  to  the 
defendant  a  right  to  have,  "  at  any  time  'previous  to  the  trial" 
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a  list  of  the  items  composing  an  account  which  is  the 
foundation  of  the  suit.  It  is  manifestly  contemplated  by 
the  statute,  that  the  requisition  of  the  hill  of  particulars, 
and  the  compliance  with  it,  shall  be  before  the  trial.  An 
objection  that  the  bill  of  particulars,  or  list  of  items,  is 
insufficient,  must  be  made  before  the  trial.  If  made  upon 
the  trial,  it  would  operate  a  surprise.  If  made  before  the 
trial,  the  deficiency  might  be  supplied.  In  Lovelack  v. 
Chevelcy,  1  Holt's  X.  P.  552,  (3  E.  C.  L.  185,)  it  is  said : 
"The party  who  objects  to  the  particulars,  as  insufficient, 
must  make  his  complaint  at  the  proper  time.  He  cannot 
wait  till  the  trial  of  the  cause,  and  then  raise  an  objection, 
which,  if  earlier  made,  might  have  been  disposed  of.  In 
this  case,  if  the  plaintiff  had  not  time  to  tax  the  bill,  he 
might  have  applied  to  the  court ;  but,  by  keeping  the  par- 
ticulars,he  has  waived  hisobjection."  See,  also,  1  Phillipps 
on  Evidence,  193 ;  Goodrich  v.  James,  1  Wend.  289.  The 
objeccion  to  the  sufficiency  of  the  bill  of  particulars  was 
made  in  this  case  upon  the  trial;  and,  for  the  reasons 
above  stated,  we  decide,  that  the  objection  came  too  late, 
and  was,  therefore,  properly  overruled. 

2.  The  failure  of  the  plaintiff  to  show  upon  the  trial  for 
what  specific  articles  furnished  the  charges  of  the  account 
were  made,  and  the  amount  of  the  charge  for  each  article, 
was  not  necessarily  fatal  to  his  recovery.  It  is  conceiva- 
ble, that  the  plaintiff  may  have  been  able  to  establish  the 
justness  of  the  demand,  wi-hout  being  able  to  set  forth  in 
detail  the  articles  sold.  The  court  properly  rejected  the 
charge  asked  by  the  defendant,  which  would  have  pre- 
cluded the  plaintiff  from  a  verdict,  although  he  had  proved 
his  claim  by  the  clearest  and  most  satisfactory'^  testimony. 

The  judgment  of  the  court  below  is  affirmed. 
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MILTON  vs.  HADEN. 

[action  on  promissory  note  given  for  rent  op  ferry.] 

1.  Franchm  of  ferry  conferred  by  license  or  grant. — Under  the  statutes  of  this 
State,  from  the  year  1820  up  to  the  present  time,  the  right  to  keep  a  public 
ferry  f^r  toll  has  been  a  franchise  which  could  not  be  exercised  without 
license  or  legislative  grant,  and  the  unauthorized  exercise  of  which  has 
been  prohibited  under  a  penalty. 

2.  Contract  founded  on  illegal  consideration. — A  contract,  founded  directly  on  an 
illegal  consideration,  although  the  illegal  act  is  prohibited  only  under  a 
penalty,  is  void. 

3.  Estoppel  against  lessee  from  setting  up  invalidity  of  lessors  title. — The  lessee  of  a 
ferry,  when  sued  on  the  note  given  for  the  rent,  is  not  estopped  from  setting 
up  a  want  of  title  in  his  lessor  to  the  franchise. 

■4.  Presumption  of  ferry  license  from  user  for  ttcenty  years. — The  right  to  the 
exercise  of  a  ferry  franchise,  when  collaterally  assailed,  may  be  presumed 
from  its  uninterrupted  use  for  twenty  years;  and  when  the  fact  of  such 
continuous  user  has  been  established,  the  presumption  therefrom  arising  is 
not  impaired  by  proof  that  there  was  no  license  or  legislative  grant  of  the 
franchise. 

5.  How  to  take  advantage  of  variance. — Under  an  exception  to  a  general  charge 
in  favor  of  the  plaintiff's  right  to  recover,  the  question  of  variance  between 
the  note  declared  on  and  that  offered  in  evidence  may  be  raised  in  the  ap- 
pellate court. 

6.  Form  of  complaint  hy  husband  and  wife  on  note  payable  to  wife  as  administratrix. 
In  an  action  by  husband  and  wife,  on  a  promissory  note  payable  to  the  wife 
as  administratrix,  the  plaintitFs  must  be  described  in  the  complaint  as  hus- 
band and  wife  at  the  time  the  note  was  given,  or  the  complaint  must  show 
that  they  sue  as  administrator  and  administratrix,  and  that  the  note  is 
assets  in  their  hands:  if  the  complaint  shows  that  they  sue  as  individuals, 
and  does  not  describe  them  as  husband  and  wife,  and  does  not  allege  to 
whom  the  note  is  payable,  a  note  payable  to  the  wife  as  administratrix  will 
not  authorize  a  recovery  by  them. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robt.  Dougherty. 

The  complaint  in  this  case  was  in  these  words : 
"  Anselm  L.  Haden,  adm'r,  and  Caroline  M.  Haden,  adm'x, 

vs. 

Wiley  Milton,  John  D.  Nance,  David  Weaver,  and  Wra. 

B.  Milton. 

"  The  plaintiffs  claim  of  the  defendants  six  hundred  and 

forty  dollars,  due  by  promissory  note  made  by  them  on 
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the  1st  day  of  June,  1855,  and  payable  on  the  Ist  day  of 
June,  1855,  with  interest  thereon." 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  read  in  evidence  a  note  for  ^640,  which  was 
signed  by  all  the  defendants,  dated  the  1st  June,  1854, 
payable  twelve  months  after  date,  "to  Mrs.  Caroline  M. 
Haden,  administratrix  of  the  estate  of  Benjamin  J.  Tarver, 
deceased,"  and  purported  to  be  given  "  for  the  rent  of  the 
ferry  till  the  1st  June,  1855."  The  defendants  then  read 
in  evidence  a  lease,  by  which  Mrs.  Caroline  Haden,  (then 
Tarver,)  as  administratrix  of  the  estate  of  Benjamin  J. 
Tarver,  deceased,  leased  to  the  defendant  "Wiley  Milton, 
for  the  term  of  one  year  from  the  1st  June,  1846,  the 
public  ferry  across  the  Alabama  river  at  Selma ;  which 
lease  contained  a  stipulation,  that  the  lessee  should  have 
the  privilege  of  renewing  it,  from  year  to  year,  for  ten 
years,  on  the  payment  of  $640  annual  rent;  and  proved, 
that  the  note  sued  on  was  given  for  the  rent  for  the  year 
ending  on  the  1st  June,  1855.  The  defendants  then  read 
in  evidence  "the  statements  contained  in  the  bill  of 
exceptions  taken  in  the  court  of  county  commissioners  for 
Dallas  county,"  in  the  matter  of  the  respective  petitions 
of  John  D.  I^ance  and  said  A.  L.  Haden  and  wife,  (the 
latter  in  their  representative  character  as  administrator 
and  administratrix  of  said  Benjamin  J.  Tarver,  deceased,) 
for  the  establishment  of  a  ferry  across  the  Alabama  river 
at  Selma,  and  the  grant  of  a  license  to  the  respective  peti- 
tioners; "which  statements  were  admitted  as  evidence 
by  the  agreement  of  the  parties." 

The  petition  of  said  Haden  and  wife  stated,  that  their 
intestate,  on  the  1st  September,  1845,  purchased  from  one 
John  Tipton,  for  the  sum  of  $8,000,  certain  lands  in  the 
city  of  Selma,  and  on  the  east  bank  of  the  river  opposite 
to  the  city ;  that  a  public  ferry  had  been  in  existence  and 
actual  operation  across  the  Alabama  river  at  that  point, 
for  more  than  twenty  years;  that  this  ferry,  with  the 
privileges  thereunto  belonging,  was  included  in  the  said 
purchase  by  Tarver  from  Tipton,  and  was  the  principal 
inducement  to  the  purchase,  the  land  itself  being  of  little 
value;  that  Tarver  took  possession  of  said  ferry  under  his 
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purchase,  aud  continued  in  the  occupation  and  control  of 
it  until  his  death,  which  occurred  in  the  latter  part  of  the 
year  1845  or  the  early  part  of  the  year  1846 ;  that  his 
widow  administered  on  hia  estate,  and  leased  the  ferry  to 
Wiley  Milton,  who  was  in  possession  when  the  petition 
was  filed ;  that  the  petitioners  had  supposed  that  said 
ferr}^,  which  had  been  in  existence  for  more  than  thirty 
years,  and  which  was  the  only  public  ferry  across  the 
Alabama  river  at  or  near  Selma,  had  been  established  by 
an  authorized  act  of  the  legislature,  but,  on  the  fact  of  its 
establishment  being  lately  questioned,  they  were  not  able 
to  find  any  such  act  of  the  legislature.  The  petitioners 
insisted,  that  after  the  lapse  of  so  long  a  time,  a  lawful 
grant  of  the  ferry  should  be  presumed  ;  and  prayed  that 
the  court,  without  prejudice  to  their  existing  rights, 
would  grant  them  a  license  to  keep  said  ferry,  for  the 
longest  period  authorized  by  the  statute,  for  the  benefit  of 
their  intestate's  estate.  On  the  hearing  of  the  two  peti- 
tions, the  commissioners'  court  granted  a  license  to  said 
Haden  and  wife,  aud  refused  to  grant  one  to  Nance. 

The  plaintiffs  then  offered  in  evidence  the  deed  from 
Tipton  to  said  Benjamin  Tarver,  and  the  deposition  of 
one  J.  D.  Monk,  who  testified  to  the  existence  of  the  feriy 
as  far  back  as  1836,  and  Tipton's  possession  of  it  at  that 
time  ;  and  who  appended  to  his  deposition  a  diagram 
showing  the  different  landings  of  the  ferry  at  high  and 
low  water.  "The  defendants  withdrew  their  special 
pleas,  and  submitted  the  case  to  the  jury  on  the  general 
issue  and  merits.  This  being  all  the  evidence,  the  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they 
must  find  for  the  plaintiffs,  for  the  full  amount  of  the  note, 
with  interest ;  "  to  which  charge  the  defendants  excepted, 
and  which  they  now  assign  as  error. 


Jno.  T  Morgan,  and  Jona.  Haralson,  for  the  appellant, 
made  the  following  points  : 

1.  The  petition  of  Haden  and  wife  admits  that  no  ferry 
was  ever  established  at  Selma  by  act  of  the  legislature. 
The  keeping  of  the  ferry  without  legislative  authority 
was  an  indictable    oflfense. — Clay's  Digest,  513,   §   27j 
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Code,  §  1200.     Having  herself  uo  authority  to  keep  the 
ferry,  Mrs.   Iladen  could  not  lease  it  to  Milton.     The 
lease  was  a  contract  founded  upon  an  act  prohibited  by 
statute  under  a  penalty,  and  constituted  the  sole  consid- 
eration of  the  note  sued  on.     It  is  a  settled  principle  of 
the  common  law,  which  has  been  recognized  by  numer- 
ous decisions  of  this  court,  that  a  contract,  founded  on  an 
act  prohibited  by  statute  under  a  penalty,  is  void. — Stan 
ley  V.  Nelson,  28  Ala.  514;  Bragg  v.  Channel],  3  Ala 
275;  O'Donnel  v.  Sweeney,  5  Ala.  468;  Mayor  of  Tuska 
loosa  V.  Lacy,  3  Ala.  618 ;  McGee  v.  Lindsay,  6  Ala.  16 
Carrington  v.  Caller,  2  Stew.    175 ;  Fambro   v.  Gantt. 
12  Ala.  298 ;  Tenison  v.  Martin,  13  Ala.  21 ;  Renfro  v, 
Heard,  14  Ala.  24;  Branch  Bank  v.  Crocheron,  5  Ala, 
250 ;  Smith  v.  Ala.  Life  Lis.  &  Trust  Co.,  4  Ala.  558 
Armstrong  v.  Toler,  11  Wlieaton,   258;  Chitty  on  Con 
tracts,  571 ;  McBlain  v.  Gibbes,  17  How.  (U.  S.)  Rep.  232 
Williams  v.    Gibbes,   ib.   239 ;    United   States  Bank  v. 
Owens,  2  Peters,  257. 

2.  In  this  State,  a  ferry  franchise  cannot  be  acquired  by 
prescription. — Driver  v.  Comm'rs'  Court  of  Talladega, 
3  Porter,  418. 

3.  The  note  oftered  in  evidence  did  not  support  the 
complaint,  and  did  not  authorize  a  recovery  by  the  plain- 
tiffs.— Letondal  v.  Huguenin,  26  Ala.  554.  If  the  hus- 
band was  entitled  to  any  interest  in  the  note  as  husband, 
he  should  so  frame  his  complaint  as  to  rebut  the  legal 
presumption  arising  from  the  face  of  the  note. — Logan  v. 
Roland,  18  Ala.  310. 

Wm.  M.  Byrd,  contra. — 1.  The  record  does  not  show 
that  there  never  was  a  a  grant  of  a  ferry  license  to  Mrs. 
Haden  or  her  former  husband,  and  the  statements  of  the 
petition  set  out  in  the  bill  of  exceptions  do  not  authorize 
the  presumption  that  no  license  had  ever  been  granted. 
In  the  absence  of  affirmative  evidence  on  this  point,  all 
reasonable  presumptions  are  to  be  indulged  in  favor  of  the 
validity  of  the  contract. — 1  Chitty's  Pleadings,  221. 

2.  Conceding  that  the  weight  of  American  authorities 
establishes  the  principle,  that  a  contract  founded  on  an 
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illegal  consideration,  in  whole  or  in  part,  is  void ;  and 
that  a  ferry  cannot  be  established,  in  this  State,  without 
license  or  legislative  grant;  and  that  the  party  who  ille- 
gally establishes  a  ferry  cannot  make  any  valid  contract 
for  the  recovery  of  tolls:  it  still  does  not  appear  that  the 
plaintiffs  in  this  action  were  not  entitled  to  recover.  The 
Code  does  not  affect  the  validity  of  this  contract,  which 
was  made  before  its  adoption. — Mays  v.  Williams,  27  Ala. 
267.  If  Milton  saw  proper,  after  the  adoption  of  the 
Code,  to  give  his  note  for  the  rent  under  the  lease.,  it 
devolved  on  him  to  see  that  he  did  not  make  himself  lia- 
ble to  the  penalties  denounced  against  one  who  "  de- 
mands or  receives  toll  for  crossing  at  a  ferry  without 
license; "  and  if  he  did  so,  he  cannot  take  advantage  of 
his  own  wrong  to  defeat  his  contract.  There  is  a  distinc- 
tion between  statutes  which  impose  a  penalty  for  the 
purpose  of  prohibiting  a  contract,  and  those  which  im- 
pose a  penalty  for  some  other  purpose. — Lewis  v.  Welsh, 
14  N".  H.  294.  "Where  a  principal  is  punished  by  a  pen- 
alty, for  an  act  done  which  is  not  malum  in  se,  his  agent  is 
not  liable  for  the  penalty. — 1  Bla.  Cora.  88 ;  Bettis  v. 
Taylor,  8  Porter,  564;  Boyce  v.  Holmes,  2  Ala.  54; 
Sewall  V.  Jones,  9  Pick.  412 ;  3  Stew.  &  P.  13.  More- 
over, the  defendant  is  estopped  from  setting  up  the  inva- 
lidity of  his  lessor's  title,  while  he  holds  possession  under 
the  lease. — Peacock  v.  Harris,  10  East,  106 ;  Co.  Litt. 
47  b;  Cro.  Eliz.  362;  2  Wilson,  143,  208:  6  Term  Rep. 
62 ;  7  ib.  537  ;  8  ib.  487  ;  5  z6.  4 ;  6  Taunton,  333;  2  East, 
467 ;  2  VcFey,  696 ;  11  ib.  344 ;  Ld.  Raym.  1552  ;  1  B.  & 
A.  50 ;  Holt,  489 ;  9  Bing.  45 ;  4  M.  &*S.  237  ;  6  Price, 
157  ;  1  Bing.  147  ;  10  Bing.  549. 

3.  The  proof  authorizes  the  presumption  of  the  grant 
of  a  ferry  license,  or  that  the  same  was  legally  establish- 
ed.—Gantt's  Adm'r  v.  Phillips,  23  Ala.  276 ;  Battles  v. 
Holley,  6  Greenl.  145;  4  Strob.  Eq.  103;  3  Man.  &  Ry. 
329;  Cowper,  102,215;  Skinner,  78;  IJac.  &W.  159; 
2  Vesey,  583 ;  3  Term  Rep.  158. 

4.  The  question  of  variance  was  not  raised  in  the  court 
below,  but,  on  the  contrary,  was  impliedly  waived.  The 
defendants  withdrew  their  special  pleas,  and  submitted 
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the  case  to  the  jury  "  on  the  merits."  Under  these  cir- 
cumstances, no  objection  should  be  here  entertained, 
which,  if  it  had  been  raised  in  the  primary  court,  might 
have  been  remedied  by  an  amendment. — Thompson  v. 
Lee,  30  Ala. ;  Code,  §§  !2401-0o ;  16  Mass.  480. 

5.  But  there  was  no  variance  between  the  note  offered 
in  evidence  and  that  declared  on.  A  promissory  note, 
made  to  the  wife  after  marriage,  may  be  sued  on  by  hus- 
band and  wife.— 16  Mass.  480 ;  1  Chitty's  Pleadings,  30  ; 
1  Greenleaf  s  Ev.  §  69 ;  2  Modern,  217 ;  2  Munf.  510 ; 
4  Term  Kep.  616 ;  2  M.  &  S.  393  ;  2  Wilson,  424 ;  1  Ad. 
&  El.  74;  4  Barn.  &  Ad.  739;  1  ih.  218;  2  W.  Bla.  1236; 
1  H.  Bla.  106.  The  same  authorities  show,  that  a  prom- 
ise to  the  wife,  after  marriage,  is,  in  legal  effect,  a  prom- 
ise to  husband  and  wife,  or  to  the  husband  alone,  accord- 
ing as  the  husband  may  elect  to  sue  alone,  or  jointly  with 
his  wife ;  and  that  such  promise  will,  in  either  case,  sup- 
port the  declaration. 

STON'E,  J. — Under  the  "  act  to  reduce  into  one  the 
several  acts  concerning  roads,  bridges,  ferries  and  high- 
ways," passed  December  21,  1820,  as  found  in  Toulmin's 
Digest,  391,  power  was  given  to  the  county  courts  "  to 
establish  ferries,  and  order  them  under  such  regulations 
as  is  hereinafter  directed."  Section  20,  p.  398,  declares, 
"that  if  any  person  or  persons  shall  establish  a  public 
ferry,  *  *  *  contrary  to  the  provisions  of  this  act,  he 
or  they  shall  forfeit  and  pay  five  hundred  dollars,  *  *  * 
to  be  recovered  by  indictment  or  presentment  by  a  grand 
jury,"  &c.  On  the  12th  January,  1827,  another  act  was 
passed,  having  the  same  title  as  that  from  which  we  have 
just  quoted,  and  which  retained  verbatim  the  clauses  above 
copied. — See  Aikin's  Digest,  (2d  edition,)  p.  358,  p.  363, 
§  26,  p.  364,  §  30.  On  the  2d  February,  1839,  the  "act 
to  extend  the  powers  of  the  courts  of  roads  and  revenue 
in  the  several  counties  of  this  State,"  was  passed.  By 
that  act,  power  to  grant  licenses  for  public  ferries  was 
conferred  on  the  courts  of  roads  and  revenue  ;  and  it  fur- 
ther declared,  that  "  if  any  person  shall  presume  to  estab- 
lish a  public  ferry,     *     *     and  receive  toll  for  the  use  of 
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the  same,  without  having  obtained  a  license  as  prescribed 
by  this  act,  *  *  *  such  person  is  hereby  rendered 
liable  to  indictment,  and,  on  being  found  guilty,  shall  be 
fined  any  sum  the  jury  trying  the  ofiense  may  assess." 
Clay's  Digest,  513,  §§  26,  27.  By  the  Code  (§  1200)  it  is 
declared,  that  "  if  any  person  demands  or  receives  toll  for 
crossing  any  ferry,  *  *  without  a  license  therefor  from 
the  proper  authority,  *  *  *  *  he  is  guilty  of  a  mis- 
demeanor, and,  on  conviction,  must  be  lined  not  less  than 
twenty  dollars."  These  extracts  from  our  statutes  show, 
that  from  the  year  1820,  to  the  present  time,  the  right  to 
keep  a  public  ferry  for  toll  has  been  a  franchise,  which 
could  not  be  exercised  without  a  license  or  legislative 
grant;  and  that  the  unauthorized  exercise  of  such  right 
has  all  the  time  been  prohibited  under  a  penalty. 

[2.]  There  is  no  direct  or  express  proof  in  this  record, 
that  the  ferry  at  Selma  ever  was  established  in  either  of 
the  modes  above  pointed  out,  until  after  this  suit  was 
brought.  The  note  which  is  the  foundation  of  this  action 
was  executed  for  the  lease  of  the  ferry  privilege  for  one 
year,  and  upon  no  other  consideration.  Upon  this  feature 
of  the  case,  we  think  the  principle  applies  in  its  full  force, 
that  a  contract  founded  on  an  act  which  tbe  law  pro- 
hibits under  a  penalty,  is  void. — Stanley  v.  iS'elson, 
28  Ala.  514,  and  other  authorities  on  the  brief  of  appel- 
lant's counsel. 

[3.]  It  is  contended  for  the  appellee,  that,  as  Milton 
went  into  the  possession  of  the  ferry  under  the  lease  from 
Mrs.  Tarver,  (now  Mrs.  Haden,)  and  has  never  been  dis- 
turbed in  his  possession,  he  should  not  be  heard  to  ques- 
tion her  title.  We  admit  the  general  rule,  that  a  tenant 
is  not  permitted  to  dispute  the  title  of  his  landlord.  The 
principle,  however,  does  not  apply  to  this  case.  We  have 
shown  above,  that  a  public  ferry  is  a  franchise,  and  that 
from  the  year  1820  to  the  present  time,  its  exercise  with- 
out license  or  legislative  grant  has  all  the  time  been  dvo- 
hibited  under  a  penalty.  To  allow  the  principle  to  govern 
a  case  like  the  present,  would  be  to  sacrifice  a  sound  legis- 
lative policy  to  the  presumed  allegiance  which  a  tenant 
owes  his  landlord. 
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In  the  case  of  Satterlee  v.  Matthewsoii,  13  Sersjeant  & 
E-awle,  133,  this  question  arose  as  follows:  Elizabeth 
Matthewson  claimed  title  to  land  under  what  is  there 
called  a  Connecticut  title.  The  laws  of  Pennsylvania,  in 
■whose  territory  the  lands  were,  declared  those  Connecti- 
cut titles  invalid.  Satterlee  went  into  possession  as 
tenant  of  Mrs.  Matthewson,  and  subsequently  acquired  a 
title  to  the  premises,  which  had  been  derived  from  Penn- 
sylvania. Mrs.  Matthewson  brought  ejectment  against 
Satterlee  for  the  land;  and  the  question  was,  whether  the 
latter  could  deny  the  title  of  the  former.  It  was  held, 
that  he  could.  The  court,  among  other  things,  remarked, 
that  "  a  settler  under  Connecticut  could  not  pretend  to 
an  implied  contract  with  the  commonwealth,  because 
he  set  up  a  title  in  direct  opposition  to  the  common- 
w^ealth."  *  *  *  « That  landlords,  claiming  under 
Connecticut,  had  no  right  to  expect  from  the  courts  of 
Pennsylvania  the  extension  of  a  privilege,  by  virtue  of 
which  their  tenants,  who  had  purchased  under  a  Pennsyl- 
vania title,  should  be  estopped  from  defending  themselves 
by  that  title." 

In  the  later  case  of  Miller  v.  McBair,  14  Serg.  &  Pawle, 
382,  Gibson,  J.,  in  delivering  the  opinion  of  the  court, 
said,  "A tenant  may  impeach  his  landlord's  title,  when- 
ever he  can  show  that  he  was  induced  to  accept  of  the 
lease  by  misrepresentation  and  fraud." 

In  the  present  case,  Mrs.  Tarver,  by  leasing  the  ferry  to 
Mr.  Milton,  impliedly',  if  not  expressly,  represented  that 
she  was  the  owner  of  the  franchise  ;  and  it  is  impossible 
to  resist  the  conclusion,  that  Milton  would  not  have 
accepted  the  lease,  if  he  had  known  the  title  to  be  invalid. 
See  Lanier  v.  Hill,  25  Ala.  554.  We  hold,  that  one  w^ho 
usurps  the  right  to  keep  a  public  ferry,  in  violation  of  our 
statutes,  cannot  claim  the  allegiance  from  his  lessee  which 
is  due  from  a  tenant  to  his  landlord.  There  is,  in  this 
case,  another  clear  ground  on  which  to  place  our  decision. 
One  who  usurps  a  franchise,  and  makes  contracts  based 
upon  it,  cannot  enforce  such  contracts  in  the  courts  of  the 
country. — See  City  Council  of  Montgomery  v.  Central 
Plank-road  Co.,  at  the  last  term,  and  authorities  cited. 
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[4.]  Another  point  made  in  the  argument  we  feel  it  our 
duty  to  notice.  Mrs.  Haden,  those  under  whom  she 
claims  titlQ',  and  her  lessee,  had  been  in  the  uninterrupted 
possession  of  this  ferry  for  near  thirty  years,  when  the 
note  sued  on  in  this  case  was  executed.  It  is  claimed  for 
the  appellees  that,  under  these  circumstances,  it  is  our 
duty  to  presume  that  this  franchise  had  been  regularly 
granted.  The  appellants  invoke  the  maxim,  nullum  teminis 
occurrit  reipublicce.  The  authorities  on  this  question  are 
not  entirely  in  harmony.  In  2  Bla.  Com.  37,  it  is  said, 
that  franchises,  "being  derived  from  the  crown,  must 
arise  from  the  king's  grant;  or,  in  some  cases,  may  be 
held  by  prescription."  At  page  266,  note  10,  2  Wendell's 
Blackstone,  the  subject  of  prescription  is  again  treated, 
and  several  authorities  are  cited.  It  is  there  said,  that 
"  evidence  of  twenty  years  user  as  of  right,  against  the 
owner  of  the  fee  and  those  deriving  under  him,  was  held 
sufficient,  if  unexplained,  to  authorize  a  jury  to  presume 
such  a  grant,  even  against  the  crown ;  and  positive  proof 
of  the  non-existence  of  such  right,  at  any  time  before  the 
twenty  years,  did  not,  of  necessity,  form  any  objection  to 
such  presumption."  The  citations  sustain  the  annotator. 
1  Moody  &  Mai.  400;  2  Bos.  &  Pul.  206;  11  East,  384. 
In  Trotter  v.  Harris,  2  Younge  &  Jervis,  285,  the  simple 
question  was  the  right  to  a  ferry  privilege.  It  was  admit- 
ted, that  it  was  a  franchise  which  must  be  by  royal  grant, 
or  license  from  the  crown.  The  court  held,  that  "from 
a  user  of  thirty-five  years,  the  jury  might  presume  that  a 
ferr}'-  had  a  legal  origin." — See,  also,  Gibson  v.  Clark, 
1  Jac.  &  W.  159, 162 ;  Stark  v.  McGowen,  1  N'ott  &  McC. 
387,  395 ;  Carroll  v.  l^orwood,  5  Ilar.  &  Johns.  155,  161 ; 
Barclay  v.  Howell's  Lessee,  6  Peters,  498,  512,  513 ;  Har- 
vie  v.  Cammack,  6  Dana,  242,  244 ;  Duncan  v.  Beard,  2  N. 
&  McC.  400 ;  Vandick  v.  Van  Buren,  1  Caines'  Rep.  34 ; 
Mc  Arthur  v.  Carrie,  in  manuscript,  and  authorities  cited. 
In  this  case,  where  the  question  of  the  right  to  the  fran- 
chise is  only  collaterally  presented,  we  hold,  that  from 
the  uninterrupted  use  and  occupation  of  the  public  ferry 
for  twenty  years,  the  presumption  may  be  drawn  that  it 
had  a  legal  origin. 
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Under  the  charge  which  was  given  in  this  ease,  it  be- 
comes necessary  to  decide  whether  this  presumption  is 
one  wliich  must  be  at  all  times  left  to  the  discretion  of 
the  jury,  or  whether  it  can  ever  become  an  absolute  or 
prima-facie  presumption.  It  is  not  necessary  in  this  case 
to  determine,  whether  the  presumption  is  absolute  or 
prima-facie.  If  it  in  fact  be  either,  the  legal  effect,  under 
the  facts  disclosed  by  this  record,  is  the  same.  The  sin- 
gle fact  of  uninterrupted  use  and  enjoyment  for  near 
thirty  years  is  proved  on  one  side,  and  there  is  no  proof 
which,  in  the  least,  contradicts  or  weakens  this  testi- 
mony. Proof,  if  such  exist,  that  there  was  in  fact  no 
legislative  grant  or  license,  will  not  impair  the  presump- 
tion. The  proof  which  can  be  effectual  to  overturn  the 
presumption,  must  be  addressed  to  the  character  of  the 
use,  enjoyment,  or  occupation ;  must  tend  to  show  that 
such  use  and  enjoyment  are  not  inconsistent  with  the 
right  in  another,  or  in  the  government.  Want  of  original 
authority  to  exercise  the  franchise  cannot  in  the  least 
tend  to  establish  this  proposition.  We  have,  then,  the 
familiar  principle  of  a  prima-facie  presumption,  without 
any  countervailing  proof.  In  such  case,  the  presumption 
becomes  conclusive. 

In  McArthur  v.  Carrie,  in  manuscript,  we  considered 
the  question  of  twenty  3'ears  uninterrupted  adverse  use 
and  possession  of  personal  property  under  claim  of  title. 
We  there  held,  that  such  possession  vested  in  the  holder 
a  prima-facie  title,  and  that  such  prima-facie  title  could  not 
be  overturned  by  proof  that,  in  its  inception,  it  was  bad. 
That  was  a  case  not  covered  by  any  of  our  statutes  of 
limitation,  and  rested  alone  on  the  presumption  drawn 
from  lapse  of  time.  We  think  the  same  principle  gov- 
erns this  case.  There  being,  then,  no  evidence  which  could 
tend  to  overturn  the  prima-facie  case  made  by  the  plain- 
tiffs, there  was,  on  this  feature  of  the  case,  nothing  but 
the  credibility  of  the  testimony  to  be  passed  on  by  the 
jury.  The  charge  of  the  circuit  court  presented  that 
question  in  a  form  free  from  objection. 

[5.]  The  only  remaining  question  is  that  of  the  vari- 
ance between  the  complaint  and  the  note.     I  have  felt 
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inclined  to  doubt  whether  this  question  can  be  here  con- 
sidered as  having  been  raised  in  the  court  below.  On 
further  reflection,  we  are  unanimous  in  the  opinion,  that 
the  charge  makes  it  necessary  that  we  should  pass  upon  it. 

[6.]  The  doctrine  is  certainly  clearly  settled,  that  in 
pleading  it  is  always  sufficient  to  describe  a  contract 
according  to  its  legal  efFect ;  and  that  a  promissory  note, 
made  Y)ayable  to  one  who  is  at  the  time  a  married  woman, 
is,  in  legal  effect,  payable  either  to  the  husband,  or  to 
husband  and  wife,  as  they  may  elect  to  bring  the  suit  in 
his  name,  or  in  their  joint  names. — See.l  Chitty's  PI.  30; 
1  Greenl.  Ev.  §  69;  Philiiskirk  v.  Pluckwell,  2  M.  &  Sel. 
393 ;  Ankerstein  v.  Clark,  4  Term  Rep.  616 ;  and  other 
authorities  on  the  brief  of  appellee.  This  suit,  however, 
is  not  brought  in  the  names  of  Mr.  and  Mrs.  Haden,  as 
husband  and  wife,  but  as  individuals.  To  justify  a  recov- 
ery by  them,  it  is  not  only  necessary  to  read  the  note  in 
evidence,  but  they  are  required  to  go  further,  and  prove 
an  independent  fact,  to-wit,  that  they  sustain  to  each 
other,  and  did  at  the  time  the  note  was  executed,  the 
relation  of  husband  and  wife.  There  is  no  averment  to 
let  in  this  proof.  This  suit  is  brought  in  the  individual 
right  of  the  plaintiffs,  and  the  complaint  describes  a  note 
which  is  payable  to  the  two  by  name.  Under  the  com- 
plaint, without  amendment,  the  note  was  not  proper  evi- 
dence ;  and  hence  we  hold,  that  the  proof  did  not  justify  a 
recovery  by  plaintiffs,  described  as  they  were  in  the  mar- 
gin.— Iluguenin  v.  Letondal,  26  Ala.  552  ;  English  v. 
George,  30  Ala.  582;  Agee  v.  Williams,  30  Ala.  636; 
Lewis  V.  Harris,  31  Ala.  689. 

If  the  suit  had  been  in  the  names  of  the  two  plaintiffs, 
describing  them  as  husband  and  wife  at  the  time  the  note 
was  executed,  or  describing  them  as  administrator  and 
administratrix,  and  suing  in  that  right ;  and  if  the  com- 
plaint, on  the  last  hypothesis,  had  contained  on  averment 
that  the  note  sued  on  was  assets  in  their  hands  as  admin- 
istrators of  their  intestate,  there  could  then  be  no  objec- 
tion urged  against  the  form  of  the  suit. 

For  the  single  error  above  pointed  out,  the  judgment 
is  reversed,  and  the  cause  remanded. 
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FOURNIER  vs.  BLACK. 

[ACXrOX  ON  PROMISSORY  NOTE  BY    ASSIGNEE  AGAINST  ASSIGNOR.] 

1.  Description  of  note  in  complaint. — la  an  action  on  a  promissory  note  by 
assignee  against  assignor,  in  the  form  given  in  the  Code,  (p.  552,)  the 
amount  of  the  note  not  being  stated,  the  legal  intendment  is,  that  its 
amount  is  the  sum  which  the  plaintiff  claims  in  the  commencement  of  his 
complaint ;  and  a  recovery  cannot  be  had  by  the  plaintiif  on  a  note  for  a 
different  amount. 

2.  Presumption  of  variance  in  support  of  judgment. — Where  the  complaint  does 
not,  except  by  legal  intendment,  state  the  amount  of  the  note  sued  on  ;  and 
the  bill  of  exceptions,  while  purporting  to  set  out  all  the  evidence,  does 
not  show  the  amount  of  the  note  read  in  evidence,  the  appellate  court  will 
presume,  in  favor  of  the  correctness  of  a  general  charge  against  the 
plaintiff's  right  to  recover,  that  there  was  a  fatal  variance  in  amount 
between  the  note  described  in  the  complaint  and  that  read  in  evidence. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  lion.  E.  W.  Pettus. 

The  complaint  in  this  case  was  as  follows  : 

"Alexander  Fournier^       The   plaintiff  claims   of  the 
vs.  V  defendant  the  sum  of  one  huu- 

J.  M.  Black.  J  dred  dollars,  as  the  assignee  of  a 

note  made  and  executed  on  the  12th  May,  1853,  by  one 
A.  F.  Knight,  payable  to  defendant  on  or  before  the  1st 
day  of  January  next  after  its  date,  and  assigned  by  en- 
dorsement to  the  plaintifl";  upon  which  suit  could  not  be 
brought,  against  the  maker  thereof,  to  the  lirst  court  after 
its  maturity,  because  the  maker,  at  that  time,  had  no 
known  place  of  residence  in  the  State  of  Alabama;  which 
note,  with  the  interest  thereon,  is  still  unpaid. 

"And  the  plaintiff  claims  of  the  defendant  the  further 
sum  of  one  hundred  and  twenty-five  dollars,  as  the  assignee 
of  a  note  made  or  executed  on  the  12th  May,  1853,  by 
one  A.  F.  Knight,  payable  to  the  defc-ndant  on  or  before 
the  1st  day  of  January  next  after  its  date,  and  assigned 
by  endorsement  to  the  plaintiff;  upon  which  an  attach- 
ment was  sued  out  against  the  estate  of  the  said  A.  F. 
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Kniglit,  and  garnislimeat  thereon  issued  against  sundry 
persons,  to-wit,  Sidney  S.  Boddie,  "William  E.  Clarke  and 
Oliver  B.  Boddie,  who  were  supposed  to  be  indebted  to 
the  said  Knight,  to  the  spring  term,  1854,  of  the  circuit 
court  of  Marengo  county,  it  being  the  first  court  after  the 
maturity  of  said  note ;  upon  which  said  attachment  and 
garnishments  no  property  of  the  said  maker  was  found, 
out  of  which  to  satisfy  said  note  according  to  law;  and 
the  said  note,  with  interest  thereon,  is  yet  unpaid,  and 
the  costs  of  said  proceeding  were  paid  by  said  plaintiff, 
which  is  yet  due  from  defendant  to  plaintiff." 

The  bill  of  exceptions  is  in  these  words : 

"  On  the  trial  of  this  case,  at  the  spring  term  of  said 
court,  1857,  the  plaintiff  introduced  in  evidence  a  promis- 
sory note  made  by  A.  F.  Knight,  dated  the  12th  May, 
1853,  and  payable  to  the  said  defendant,  or  bearer,  on  or 
before  the  1st  day  of  January  next  after  the  date  thereof, 
and  which  was  endorsed  by  the  defendant  on  the  17th 
May,  1853 ;  and  also  proved,  that  said  Knight  resided  in 
Marengo  county  at  the  time  said  note  was  endorsed,  and 
until  the  middle  of  April,  1854,  when  he  left  the  State, 
or  ran  away  to  parts  unknown,  and  had  not  been  back 
since ;  and  that  the  first  court  held  after  the  1st  day  of 
January-,  1854,  in  said  county  of  Marengo,  began  on  the 
22d  May,  1854.  This  was  all  the  evidence.  The  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they 
must  find  for  the  defendant;  to  which  charge  the  plaintiff 
excepted,"  &c. 

The  charge  of  the  court  is  the  only  matter  assigned  as 
error. 

Geo.  Gr.  Lyon,  for  the  appellant. 
Wm.  E.  Clarke,  contra. 

RICE,  C.  J. — The  form  of  the  complaint  "by  assignee 
against  assignor,  on  assigned  note,"  laid  down  in  the  Code, 
page  552,  does  not  contain  any  express  statement  or  aver- 
ment of  the  amount  of  the  note.  It  proceeds  upon  the 
idea,  that  the  amount  for  which  the  note  was  given  must 
be  the  amount  which,  in  the  commencement  of  the  com- 
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plaint  or  of  the  count,  tlie  plaintift'  states  he  claims  of  the 
defendant ;  and  the  legal  effect  of  a  complaint,  containing 
only  one  count,  by  an  assignee  against  the  assignor  of  a 
note,  when  the  form  laid  down  in  the  Code  is  adopted,  is 
the  same  as  if  it  contained  an  express  averment,  that  the 
note  was  given  for  the  amount  which  the  plaintiff,  in  the 
commencement  of  the  complaint,  claims  of  the  defend- 
ant.— Lctondal  v.  Hnguenin,  26  Ala.  R.  652 ;  Pickens  v. 
Oliver,  29  Ala.  528 ;  Harris  v.  The  State,  at  the  present 
term. 

"When  the  complaint  in  that  mode  discloses  the  ainount 
for  which  the  note  was  given,  the  plaintiff  cannot  recover 
under  it,  upon  a  note  given  for  a  totally  different  amount. 
Sawyer  v.  Patterson,  11  Ala.  R.  523. 

2.  "When  the  complaint  discloses  the  amount  of  the 
note,  and  the  bill  of  exceptions,  which  purports  to  set 
forth  all  the  evidence,  fails  to  show  the  amount  of  the 
note  read  in  evidence,  this  court  cannot  intend,  in  favor 
of  the  party  excepting,  and  against  the  correctness  of  the 
charge  of  the  court  below,  that  the  amount  of  the  note 
read  in  evidence  was  the  same  as  that  of  the  note  described 
in  the  complaint.  As  it  does  not  appear  in  this  case  that 
the  amount  of  the  note  read  in  evidence  was  the  same  as 
that  of  any  note  described  in  the  complaint,  the  intend- 
ment must  here  be  indulged  that  it  was  not  the  same, 
because  that  intendment  is  not  contradicted  by  anything 
in  the  record,  and  supports  the  charge  of  the  court  below. 
Barnes  v.  Mobley,  21  Ala.  R.  232. 

The  incorrectness  of  the  charge  is  not  shown.  We 
cannot  say  there  was  error  in  it. 

Judorment  affirmed. 
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SKIKNER  vs.  BEDELL'S  ADM'R. 

[action    FOU  BKEACn    OF  TTTLE-BOXD.] 

1.  Assignment  of  penal  bond. — Under  tlie  Code,  (§  1530,)  as  under  the  previous 
law,  a  penal  bond  may  be  so  assigned  as  to  invest  tlje  assignee  witli  the 
legal  title  ;  but  one  of  two  joint  assignee?,  not  being  partners,  cannot,  by 
his  separate  assignment,  transfer  to  another  the  legal  title  to  his  moiety  ; 
and  on  the  death  of  one  of  two  joint  assignees,  the  entire  legal  title  vests 
in  the  other. 

2.  ^Yho  is  projjer  party  plaintiff. — Where  a  penal  bond  is  conditioned  for  the 
performance  of  some  act  or  duty,  (as  to  make  title  to  the  purchaser  of  land,) 
or,  in  default  thereof,  for  the  refunding  of  money,  the  persons  really  inter- 
ested may,  (Code,  §  2129.)  though  they  have  not  the  legal  title,  maintain 
an  action  for  the  failure  to  refund  the  money,  but  not  for  the  non-perform- 
ance of  the  specified  act  or  duty. 

S.  Time  of  performance  of  contract. — "When  no  time  is  specified  for  the  perform- 
ance of  a  contract,  by  which  the  vendor  bound  himself  "  to  make  titles 
thereto  provided  he  received  or  could  get  them,"  or,  in  default  thereof,  to 
refund  the  purchase-mouey,  the  presumption  is,  that  the  parties  intended  it 
to  be  performed  within  a  reasouable  time  ;  and  sixteen  years  is,  prima  facie, 
a  reasonable  time. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  tlie  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  the  administrator  of  David 
Skinner,  deceased,  and  the  administratrix  of  Francis 
Gibba,  deceased,  against  the  administrator  of  Joseph  R. 
Bedell,  deceased;  and  the  complaint,  as  amended,  was  as 
follows : 

"The  plaintiffs,  John  Skinner,"  &c.,  (describing  them,) 
"  claim  of  the  defendant,"  &c.,  (describing  him,)  "  the 
sum  of  $5,000,  with  interest  thereon,  for  the  breaches  of 
the  condition  of  a  bond,  made  by  said  Joseph  R.  Bedell, 
on  the  10th  of  August,  1837,  payable  to  one  English 
Brewer,  in  the  sum  of  ^5,000,  with  condition  to  make 
good  and  lawful  titles  to  the  said  Brewer,  his  heirs  or 
assigns,  to  the  west  half  of  section  23,  township  19,  range 
26,  situated  in  Macon  county,  provided  he  received  them, 
and  if  not,  he  was  to  assign  over  to  them  the  approved 
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contract,  and  if  so  that  title  could  not  be  got  by  said 
Bedell,  then  he  was  to  refund  the  purchase-money,  with 
interest,  which  sum  was  §2,500, — one-half  being  paid  on 
the  first  day  of  January,  1838,  and  the  other  half  on  the 
first  day  of  January,  1839.  Said  bond  was  assigned  by 
said  Brewer,  in  writing,  to  said  David  Skinner  and  one 
David  Burks ;  and  the  said  David  Burks  assigned  his  in- 
terest in  said  bond,  in  writing,  to  said  Francis  Gibbs;  and 
said  plaintiffs,  administrators  as  aforesaid,  are  now  the 
legal  and  beneficial  owners  of  said  bond.  And  plaintiffs 
say,  that  the  condition  of  said  bond  has  been  broken  by 
said  Joseph  R.  Bedell  in  his  lifetime,  and  by  said  defend- 
ant since  the  death  of  said  Bedell,  in  this : 

"  1.  That  said  Bedell  did  not,  on  the  1st  January,  1839, 
or  at  any  other  time  during  his  lifetime,  nor  the  said  de- 
fendant since  the  death  of  said  Bedell,  make,  or  offer  to 
make,  or  cause  to  be  made,  to  the  said  English  Brewer, 
or  to  any  of  the  holders  or  assignees  of  said  bond,  nor 
their  heirs  or  administrators,  any  title  whatever  to  said 
land ;  ['that  since  the  death  of  said  Bedell,  to-wit,  on  the 
1st  September,  1852,  the  then  administrator  of  his  estate 
was  called  upon  by  plaintiffs,  and  requested  to  make  titles 
to  said  lands  in  said  condition  mentioned;  that  said  ad- 
ministrator then  and  there  returned  for  answer,  that  his 
intestate  had  been  unable  to  procure  a  title  to  said  lands, 
that  he  had  no  title  thereto,  and  that  it  was  unnecessary 
to  make  or  tender  to  him  a  deed  to  be  executed;']  nor 
assigned  the  approved  contract  to  any  of  the  parties  above 
named  Avho  were  entitled  to  it ;  ['  which  approved  contract 
was,  by  the  said  condition,  to  be  assigned  to  the  proper 
owner  of  said  title-bond,  when  (and  only  when)  all  difli- 
culties  in  the  way  of  the  issue  of  the  patent  upon  said 
approved  contract  had  been  obviated ;  and  plaintiffs  say, 
that  said  diflSculties  have  not  been  obviated,  but  still  ex- 
ist;'] nor  has  not  refunded  said  $2,500,  or  any  part 
thereof. 

"  2.  That  said  Bedell  during  his  lifetime,  and  said  de- 
fendant since  his  death,  have  not  got,  and  have  not  been 
al)le  to  get,  titles  to  said  lands,  but  have  been,  and  still 
are,  unable  to  make  any  titles  to  said  lands,  in  accordance 
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with  the  condition  of  said  bond ;  nor  did  said  Bedell  in 
his  lifetime,  or  said  defendant  since  his  death,  ever  refund 
said  purchase-money  with  interest. 

"  3.  That  said  Bedell,  on  said  1st  January,  1889,  or  at 
any  other  time  before  or  since  during  his  lifetime,  nor 
said  defendant  since  his  death,  as  his  administrator,  has 
had  any  titles  to  said  lands,  nor  been  able  to  make  any 
titles  thereto,  according  to  the  condition  of  said  bond ; 
nor  have  they,  or  either  of  them,  refunded  said  sum  of 
^2,500,  or  any  part  thereof;  nor  have  they  assigned  said 
approved  contract ;  all  which  they  have  been  requested 
to  do,  but  have  neglected  and  refused  to  do  so,  to  plaintiffs' 
damage  as  above  stated." 

The  defendant  demurred  to  this  complaint,  on  the  fol- 
lowing grounds:  "1st,  because  the  suit  is  brought  in  the 
joint  names  of  John  Skinner,  as  the  administrator  of 
David  Skinner,  and  Elizabeth  A.  Gibbs,  as  the  adminis- 
tratrix of  Francis  Gibbs ;  2d,  because  the  complaint  is  in 
the  joint  names  of  the  representatives  of  the  assignees  of 
the  bond,  and  not  in  the  separate  name  of  either  of  said 
representatives ;  3d,  because  the  complaint  shows  that 
David  Burks,  one  of  the  joint  assignees  of  said  bond 
from  English  Brewer,  assigned  his  interest  therein  to 
Francis  Gibbs ;  4th,  because  said  complaint  does  not  show 
that  the  assignment  of  said  bond  by  said  Burks  to  Gibbs 
was  in  writing,  and  endorsed  on  said  bond ;  5th,  because 
the  complaint  does  not  show  that  the  assignment  of  said 
bond  by  Brewer  to  Skinner  and  Burks  was  in  writing ;  6th, 
because  said  complaint  does  not  aver  that  Brewer,  or  any 
of  the  assignees  of  said  bond,  or  any  representative  of 
either  of  said  assignees,  ever  made  any  demand  of  said 
intestate,  or  of  his  representative,  for  titles  to  said  land, 
nor  aver  any  excuse  for  their  failure  to  make  such  demand ; 
Tth,  because  it  is  not  averred  that  Brewer,  or  either  of  the 
assignees  of  said  bond,  or  either  of  their  representatives, 
ever  tendered  a  deed  to  the  said  Bedell  or  his  representa- 
tives to  be  executed,  nor  is  there  any  averment  excusing 
their  failure  to  make  such  tender;  8th,  because  it  is  not 
averred  that  said  Bedell  never  received  the  title  for  said 
lauds  ;  9th,  because  it  is  not  averred  that  said  Bedell  re- 
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reived  tlie  title  to  said  lands,  and  that  he  or  his  represent- 
atives failed  or  refused  to  execute  the  same  to  said  Brewer 
or  his  assignees,  or  to  any  of  their  representatives,  upon 
demand  made  for  that  purpose  by  him  or  them,  or  by 
either  of  them ;  10th,  because  it  is  not  averred  that  said 
intestate  did  not  receive  the  titles,  and  then  failed  or  re- 
fused to  assign  the  approved  contract ;  11th,  because  it  is 
not  averred  that  said  Bedell  did  not  receive  the  titles  to 
said  lands,  and  could  not  get  the  titles  to  the  same,  and 
that  neither  he  nor  his  representatives  assigned  the  ap- 
proved contract;  and,  12th,  because  it  is  not  averred  that 
any  demand  was  made  of  said  Bedell  for  the  assignment 
of  said  approved  contract." 

The  court  sustained  the  demurrer  to  the  complaint,  and 
its  rulintj  is  now  assigned  as  error. 

Geo.  "W.  Gunn,  for  the  appellant. 
Elmore  &  Yancey,  contra. 

WALKER,  J. — English  Brewer  was  the  obligee  of  the 
bond  sued  upon,  and  assigned  it  to  David  Skinner  and 
David  Burks.  David  Burks  assigned  his  interest  to 
Francis  A.  Gibbs.  Skinner  and  Gibbs  both  died  before 
the  commencement  of  the  suit,  and  the  administrators  of 
the  two  are  joined  as  plaintiffs.  The  question  is,  was  the 
suit  maintainable  by  the  plaintiffs  who  brought  tlie  same. 

By  the  Code,  as  well  as  by  the  pre-existing  law  in  this 
State,  the  bond  sued  upon  was  capable  of  assignment,  so 
as  to  invest  the  assignees  with  the  legal  title. — Code, 
§  1530 ;  Clay's  Digest,  383,  §  12 ;  Brown  v.  Chambers, 
12  Ala.  697.  But  the  plaintiffs  in  thistase  have  not  the 
legal  title  to  the  bond,  for  two  reasons :  first,  because  the 
right  of  action  would  be  in  the  representative  of  the  sur- 
vivor of  the  assignees,  if  there  had  been  a  regular  assign- 
ment of  the  legal  title  to  the  two ;  and  secondly,  because 
one  joint  assignee,  there  being  no  relation  of  partnership, 
cannot,  by  his  separate  act,  transfer  the  legal  title  to  his 
moiety. — ^Beebee  v.  Brewer,  Minor,  364 ;  Callison  v.  Little, 
2  Porter,  89;  Boyd  v.  Martin,  10  Ala.  700;  Gayle  v. 
Martin,  3  Ala.  593 ;  1  Chitty  on  Pleadings,  19  ;  Bayley  on 
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Bills,  51;  Smith  v.  Whiting,  9  Mass.  334;  Story  on 
Promissory  Notes,  §  125 ;  Carvick  v.  Vickery,  Douglass' 
Eep.  31,  app.  It  follows  that  this  action  cannot  be  main- 
tained, unless  it  be  under  some  statute. 

Section  2129  of  the  Code  requires  actions  on  promis- 
sory notes,  bonds,  or  other  contracts,  express  or  implied, 
for  the  ])ayment  of  money ^  to  be  brought  in  the  name  of  the 
party  really  interested,  whether  he  have  the  legal  title  or 
not.  This  section  limits  its  operation  to  contracts  '•'■for 
the  'paymeiiii  of  money."  A  penal  bond,  conditioned  to  be 
void  if  the  obligor  shall  perform  a  certain  act,  or  discharge 
a  certain  duty,  is  not  a  contract  for  the  payment  of  money. 
It  is  a  contract  for  the  performance  of  an  act  or  duty,  and 
the  measure  of  an  actual  recovery  upon  it  is  the  damages 
sustained  by  the  non-performance  of  the  act  or  duty. 
The  condition  of  the  bond  was,  that  the  obligor  "should 
make  title  to  the  land,  provided  he  received  them^  and  if 
not,  he  was  to  assign  over  the  approved  contract,  and  if 
so  that  title  could  not  be  got  by  the  obligor,  he  was  to 
refund  the  purchase-money."  So  far  as  this  contract  im- 
posed an  obligation  to  make  titles  to  the  land,  or  to 
assign  over  the  approved  contract,  it  was  a  contract  for 
the  performance  of  an  act,  not  a  contract  for  the  imyment  of 
money,  and,  therefore,  not  susceptible  of  suit  in  the  name 
of  one  destitute  of  the  legal  title.  To  the  extent  to 
which  the  complaint  counts  upon  a  failure  to  make  title, 
or  to  assign  over  the  approved  contract,  it  was  therefore 
bad  on  demurrer. 

But  it  is  also  alleged  in  the  complaint,  that  the  obligor 
in  his  lifetime  did  not  get,  and  was  not  able  to  get,  titles 
to  the  land ;  and  that  his  representative  since  his  death 
has  not  got,  and  has  been  unable  to  get,  titles  to  the  land; 
and  that  the  deceased  in  his  lifetime  had  no  title,  and  was 
unable  to  make  title ;  and  that  the  administrator,  since 
his  death,  had  no  title,  and  was  unable  to  make  title. 
Although  no  time  is  stipulated  by  which  the  purchase- 
money  was  to  be  refunded  if  titles  could  not  be  got,  yet  we 
are  to  imply  that  it  was  to  be  done  in  a  reasonble  time. 
Dickson  v.  Briggs,  12  Ala.  217.  And  as  the  complaint 
shows  that  a  reasonable  time  had  expired,  and  that  title 
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had  not  been  got,  up  to  the  commencement  of  the  suit, 
and  that  the  purchase-money  was  not  refunded,  a  suable 
breach  of  the  bond  is  alleged.  The  bond  is  dated  in 
August,  1837,  which  the  record  discloses  must  have  been 
about  16  3^ears  before  the  commencement  of  the  suit.  We 
must  intend  that  sixteen  years  was,  prima  facie,  a  reason- 
able time  within  which  to  get  the  titles. — Garnett  v.  Yoe, 
17  Ala.  74 ;  Allen  v..  Green,  19  Ala.  34.  If  there  exist 
circumstances  proving  that  it  w^as  not  a  reasonable  time, 
and  titles  can  in  fact  yet  be  got,  it  will  be  appropriate 
matter  for  a  plea. 

In  the  contingency  that  the  title  could  not  be  got,  the 
contract  of  the  obligor  was  to  pay  money.  The  com- 
plaint shows  the  existence  of  that  fact  upon  which  the 
contract  became  an  obligation  to  refund  the  purchase- 
money.  So  far  as  the  complaint  relies  upon  the  failure 
to  pay  the  purchase-money,  because  the  titles  could  not 
be  got,  the  plaintiffs  are  in  a  situation  to  maintain  the 
suit,  although  they  are  without  the  legal  title.  Where  a 
chose  in  action  has  been  assigned  to  two,  both  of  whom 
are  dead,  the  real  interest  is  not  in  the  representative  of 
tlie  survivor  alone,  but  in  the  representatives  of  both  the 
assignees.  For  these  reasons  we  hold,  that  the  action 
was  properly  brought,  for  the  recovery  of  the  purchase- 
money  and  interest,  in  the  names  of  the  two  plaintifts 
jointl}'. 

The  court  erred  in  sustaining  the  demurrer  to  the  en- 
tire declaration;  and  for  that  error,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded. 

Rice,  C.  J.  not  sitting. 
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BAILEY  vs.  JORDAN". 

[bill  IN'  EQUITY  FOR  KESCISSION  OF  CONTRACT  ON  GROUND  OF  FRAUD.] 

1.  Reference  to  master  to  ascertain  sufficiency  of  vendor^ s  title. — In  decreeing  the  re- 
scission of  a  contract  to  the  purchaser,  on  account  of  bis  vendor's  want  of 
title  to  part  of  the  land,  unless  the  vendor,  by  a  specified  day,  "  perfect  the 
complainant's  title  to  the  lands  sold,"  the  chancellor  may  direct  the  evi- 
dences of  title  to  be  submitted  to  the  master,  who  is  to  ascertain  and  report 
upon  its  sufficiency. 

2.  Sufficiency  of  allegations  of  purchaser'' s  hill. — Where  the  bill  alleges,  that  the 
purchaser  was  a  stranger  to  the  lands  bought ;  that  the  vendor  represented 
his  title  to  be  good,  when  it  was  not ;  and  that,  "  by  this  fraudulent  rep- 
resentation, and  his  deed  purporting  to  convey  said  lands  to  complainant, 
with  warranty  of  title  against  all  other  persons,  he  induced  complainant  to 
pay  him  $1500  for  said  lands,  and  to  give  his  note  for  $1500  more," — it 
sufficiently  shows  that  the  purchaser,  in  making  the  contract,  relied  on  his 
vendor's  misrepresentations,  and  was  thereby  misled. 

3.  When  misrepresentation  constitutes  fraud. — If  the  vendor  of  land  falsely  repre- 
sents his  title  to  be  good,  when  it  is  not ;  and  the  purchaser,  relying  on  the 
misrepresentation,  is  thereby  induced  to  enter  into  the  contract, — such 
misrepresentation,  though  made  under  an  honest  mistake  as  to  the  s^ufficien- 
cy  of  the  title,  entitles  the  purchaser  to  have  the  contract  re.«cindcd  in 
equity.  ■ 

4.  Abandonment  of  possession  by  purchaser. — If  the  purchaser  has  paid  all  or  a 
portion  of  the  purchase-money,  or  has  made  improvements  on  the  land  more 
valuable  than  its  use  and  occupation,  he  is  not  required  to  abandon  the 
possession,  before  filing  his  bill  in  equity  for  a  rescission  on  the  ground  of 
fraud  ;  but  his  retention  of  possession,  under  such  circumstances,  only  ren- 
ders him  liable  to  an  account  for  the  rents. 

Appeal  from  tlie  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

.  As  the  material  facts  are  stated  in  the  opinion  of  the 
court,  it  is  not  necessary  to  repeat  them  here. 


Jno.  T.  Taylor,  for  appellant. 
A.  R.  Manning,  contra. 


"? 


STOis^E,  J. — The  answer  expressly  denies  both  the 
insolvency  of  Bailey,  the  vendor,  and  that  he  was  about  to 
remove  from  the  State ;  and  the  proof  fails  to  overturn  the 
answer  in  cither  of  these  particulars. 
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The  material  facts  disclosed  by  this  record  are  the  fol- 
lowing :  Bailey  proposed  to  sell  a  tract  of  land  to  Jordan, 
representing  to  him  that  he  had  a  good  title  to  the  same. 
They  agreed  on  the  terms  of  the  contract.  Jordan  paid 
near  half  the  purchase-money,  received  a  deed  from  Bailey, 
conveying  to  him  said  lands  by  such  title  as  Bailey  could 
convey,  went  into  possession,  and  has  never  been  disturb- 
ed in  the  enjoyment  of  said  lands.  After  the  maturity 
of  the  note  given  by  Jordan  to  secure  the  balance  of  the 
purchase-money,  Bailey  instituted  suit  upon  it.  This  bill 
was  filed  to  enjoin  the  suit  on  said  note,  and  averred  that 
Bailey  had  no  title  to  much  the  larger  part  of  said  tract  of 
land,  and  charged  Bailey  with  fraud  in  representing  his 
title  to  be  good,  when  it  was  not.  Jordan  did  not  aban- 
don the  possession,  nor  offer  to  do  so.  He,  however, 
exj)ressed  a  willingness  to  comply  with  the  terms  of  his 
purchase,  if  his  vendor  would  relieve  the  title  from  incum- 
brance. The  bill  avers  that  Bailey  had  no  title  to  certain 
designated  lands,  which  are  charged  to  contain  much  the 
larger  and  most  valuable  portions  of  the  tract,  and  which, 
it  is  averred,  formed  the  chief  inducement  to  the  pur- 
chase. 

The  answer  of  Bailey  admits,  that  he  did  represent  he 
had  a  good  title  to  the  lands.  He  denies  all  intention  to 
perpetrate  a  fraud,  and  says,  at  the  time  he  made  the 
representation,  he  believed  his  title  to  the  entire  tract  to 
be  good.  He  admits  his  title  to  be,  in  many  respects, 
very  imperfect.  A  supplemental  answer  avers,  that  since 
the  filing  of  the  original  answer,  Bailey  has  perfected  his 
title  to  certain  of  the  lands  ;  and  he  offers  to  reconvej^,  if 
desired.  The  title  to  a  portion  of  the  lands  he  still  admit- 
ted to  be  imperfect. 

In  April,  1856,  the  chancellor,  considering  the  title 
imperfect,  decreed  that  the  contract  be  rescinded,  "  un- 
less, before  the  first  day  of  September  (then)  next,  the 
defendant  perfect  the  complainant's  title  to  the  lands 
sold."  He  directed  that,  if  Bailey  proposed  to  perfect  the 
titles,  he  should  submit  to  the  register  the  evidence  of  his 
power  to  do  so ;  and  the  register  was  required  to  ascer- 
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tain  whetlier  the  title,  so  to  be  submitted,  was  suffi- 
cient. 

Bailey  submitted  to  the  register  his  evidences  of  title ; 
and  the  register  reported,  "  that  the  title  of  complainant, 
on  the  first  day  of  September,  1856,  was  incomplete  to  the 
lands  specified  in  the  bill."  To  this  report  there  was  no 
exception,  and  it  was  confirmed  by  the  chancellor,  who 
thereupon  decreed  a  rescission  of  the  contract. 

[1.]  In  referring  the  question  of  the  title  to  the  register, 
the  .chancellor  committed  no  error. — McComb  v.  Wright, 
4  Johns.  Ch.  659,  670 ;  Pierce  v.  Nichols,  1  Paige,  244-6  ; 
2  Dan.  Ch.  Pr.  1195,  and  note.  The  report  being  adverse 
to  the  sufficienc}^  of  the  title,  and  no  exceptions  being 
filed  to  it,  after  its  confirmation  by  the  chancellor  we  feel 
bound  to  hold,  that  the  title,  on  the  first  of  September, 
1856,  was  insufficient. 

The  details  of  the  decree  are  strictly  in  accordance  with 
the  settled  principles  governing  such  cases. — See  Foster 
V.  Gressett,  29  Ala.  393;  Williams  v.  Mitchell's  Adm'r, 
30  Ala.  299. 

The  appellant  seeks  a  reversal  of  the  chancellor's  decree, 
mainly  on  the  following  grounds: 

1.  That  the  bill  nowhere  avers,  that  the  complainant, 
in  negotiating  his  purchase,  relied  on  the  representa- 
tions of  Bailey  as  to  the  goodness  of  his  title,  or  that  he 
was  induced  by  said  representations  to  enter  into  the 
contract. 

2.  While  it  is  conceded  that  Bailey  represented  said 
lauds  were  his  "  own  absolute  property,"  yet  it  is  con- 
tended that  this  affords  no  ground  for  a  rescission,  because 
Bailey  believed  his  title  to  be  good,  and  was  laboring 
under  a  mistake  as  to  his  right  to  dispose  of  the  lands. 

3.  That  Jordan  has  no  right  to  claim  a  rescission,  unless 
he  had  first  abandoned  the  possession. 

4.  That  inasmuch  as  Jordan  bought,  at  one  and  the 
same  time,  both  the  lands  and  some  personal  property, 
for  the  gross  price  of  three  thousand  dollars,  he  cannot 
obtain  a  rescission  in  part,  but  must  rescind  the  whole 
contract  or  none,  and  the  bill  does  not  seek  a  rescission, 
save  as  to  the  lands. 
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[2.]  1.  We  do  not  think  the  first  objection  urged  issustain- 
ed  b^-^the  record.  The  bill  avers,  that  Bailey  falsely  and 
fraudulently  represented  that  said  lands  were  his  absolute 
property.  Iji  another  place,  the  bill  avers,  that  said 
Bailey,  "knowing  that  he  had  no  title  to  them,"  [mean- 
ing said  lands,]  "represented" to  your  orator,  who  was  a 
stranger  to  the  said  Walker  A.  Baile}^,  and  in  said  Wash- 
ington county,  that  the  title  to  the  said  lands  was  in  him, 
the  said  Walker,  and,  by  this  fraudulent  and  ftilse  repre- 
sentation, and  his  deed  pur23orting  to  convey  said  lands  to 
your  orator,  with  warranty  of  title  against  all  other  per- 
sons, *  *  *  induced  your  orator  to  pay  to  him,  the 
said  Walker,  the  sum  of  fifteen  hundred  dollars  for  said 
lands,  and  to  give  him  the  note  aforesaid,  on  which  suit 
is  brought,  for  fifteen  hundred  dollars  more."  We  think 
the  clear  import  of  this  language  is,  that  Jordan  was  a 
stranger  to  the  state  of  Bailey's  title,  that  he  relied  on  his 
representations,  and  was  thereby  induced  to  make  the 
purchase.  The  language  of  this  bill  is  much  more  direct 
and  explicit,  than  that  on  which  a  rescission  was  decreed 
in  the  case  of  Young  v.  Harris,  2  Ala.  103;  Camp  v. 
Camp,  lb.  632.  See,  also,  Greenlee  v.  Gaines,  13  Ahl. 
198;  Hunter  v.  O'Xeill,  12  Ala.  37. 

[3.]  2.  Even  admitting  that  Bailey  was  laboring  under 
an  honest  mistake, — a  concession  which  the  record  will 
hardly  justify, — the  second  ground  for  reversal  taken  by 
him  is  settled  against  his  views  by  several  recent  decis- 
ions of  this  court.— Foster  v.  Gressctt,  29  Ala.  393 ;  .Mun- 
roe  V.  Pritchett,  16  Ala.  785 ;  Atwood  v.  Wright,  29  Ala. 
.346;  Lanier  v.  Hill,  25  Ala.  554;  Boyce  v.  Grundy, 
3  Peters,  210. 

[4.]  3.  Several  of  our  decisions  have  laid  down  the  doc- 
trine, that  when  a  vendee  seeks  to  rescind  a  contract  for 
the  purchase  of  land,  and  his  vendor  is  solvent,  he  must 
abandon  the  po.ssessiou  before  instituting  a  suit  for  rescis- 
sion, thus  placing  his  vendor  m  statu  quo. — Reavis'  Digest, 
304,  §§  993,  994.  I  feel  rather  inclined  to  adhere  to  this 
rule  in  all  cases,  unless  the  vendor  be  insolvent,  or  some 
other  peculiar  equity  characterizes  the  case.  My  brothers, 
however,  hold,  that  when  a  vendee  has  been  defrauded  in 
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the  sale,  and  has  paid  apart  or  all  of  the  purchase-money, 
or  made  improvements  more  valuable  than  the  use  and 
occupation,  no  prior  abandonment  of  the  possession  is 
necessary ;  that  he  may  retain  the  possession,  for  the  pur- 
pose of  having  his  lien  for  reimbursement  enforced ;  and 
that  he  thereby  only  subjects  himself  to  have  an  account 
taken  against  him  for  the  rents.  I  yield  to  their  opinion. 
Edwards  v.  McLeay,  Cooper's  Chan.  Cases,  308 ;  CoiFee 
V.  ISTewsom,  2  Kelly's  (Ga.)  Rep.  442 ;  Young  v.  Harris, 
2  Ala.  108  ;  Cullum  v.  Branch  Bank,  4  Ala.  21 ;  Lanier  v. 
Hill,  supra. 

4.  In  regard  the  fourth  ground  taken  for  appellant,  it 
may  be  sufficient  to  say,  that  'jeither  the  bill,  the  answer, 
nor  the  supplemental  answer,  makes  the  slightest  allusion 
to  this  feature  of  the  contract,  nor  does  it  seem  in  any 
way  to  have  been  raised  in  the  court  below.  On  the  con- 
trary, the  bill  charges  that  the  lands  were  purchased  at 
the  price  of  three  thousand  dollars,  and  the  answers  do 
not  controvert  this.  There  is  not  enough  in  the  record 
to  justify  us  in  attaching  any  weight  to  this  objection. 

The  decree  of  the  chancellor  is  affirmed. 


MUERELL  vs.  WHITINa  &  SUMNER. 

[action  on  charter-party  for  breacu  by  charterer.] 

1.  Construction  of  charter-farty  as  to  rights  and  liabilities  of  parties. — Under  a 
charter-party  providing  for  two  successive  voyages,  <'  one  voyage  to  be 
from  Mobile  to  Toulon,  and  the  other  from  Mobile  to  an  Atlantic  port  iu 
France ;  and  reserving  to  the  owners  of  the  vessel  the  right  to  send  lier, 
"  after  the  termination  of  the  first  voyage,  to  any  other  port  in  Europe  to 
load  for  any  port  in  the  United  States,  proceeding  from  such  port  to  Mobile 
to  commence  the  second  voyage."  and  the  further  right,  "  in  case  France 
should  engage  in  war,  to  annul  the  contract  for  the  second  voyage," — on 
France  becoming  engaged  in  war  before  the  termination  of  the  first  voyage, 
the  owners  of  the  ship  have  the  option,  to  be  exercised  by  them  within  a 
reasonable  time,  and  notice  thereof  to  be  given  to  the  charterer,  to  annul 
the  contract  for  the  second  voyage  ;  but,  on  their  failure  to  exercise  this 
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optional  right,  they  are  bound  to  offer,  within  a  reasonable  time  after  the 
termination  of  the  first  voyage,  to  make  the  second  voyage,  unless  dis- 
charged or  excused  by  the  charterer  from  making  that  offer  ;  and,  failing  to 
make  that  offer  within  such  reasonable  time,  they  cannot  hold  the  charterer 
liable,  on  his  abandonment  of  the  contract,  for  failing  to  furnish  a  cargo 
for  the  second  voyage. 

2.  Same,  as  to  time  of  perfonruince  and  breach. — What  is  a  reasonable  time,  within 
which  an  offer  of  performance  must  or  may  be  made,  is  often  a  question  for 
the  court  ;  but,  where  a  charter-party,  providing  for  two  voyages  from 
Mobile,  one  to  Toulon,  and  the  other  to  some  Atlantic  port  in  France, 
secures  to  the  owners  of  the  vessel  the  right  to  send  her,  after  the  termina- 
tion of  the  first  .voyage,  "  to  any  other  port  in  Europe  to  load  for  any  port 
of  the  United  States,  proceeding  from  such  port  to  Mobile  to  commence  the 
second  voyage,"  it  is  a  question  for  the  determination  of  the  jury,  whether 
an  offer  to  perform  the  second  voyage  is  made  within  a  reasonable  time 
after  the  termination  of  the  first ;  and  this,  notwithstanding  the  written 
evidence  in  the  case,  consisting  of  the  correspondence  of  the  parties,  shows 
the  dates  at  which  the  vessel  touched  at  her  several  ports. 

3.  Same,  as  to  measure  of  damages  for  breach  hy  charterer. — In  the  absence  of  spe- 
cial circumstances,  it  is  the  duty  of  the  master  of  a  chartered  vessel,  on  the 
failure  or  refusal  of  the  charterer  to  furnish  the  cargo  as  agreed  on,  to  avail 
himself  of  all  ordinary  means  and  proper  opportunities  to  obtain  another 
cargo  ;  and  if  he  neglect  to  perform  this  duty,  the  owners  cannot  hold  the 
charterer  liable  for  the  increased  damages  resulting  from  such  neglect. 

4.  Burden  of  proof  on  question  of  damages. — The  owners  of  the  chartered  vessel 
having  proved  their  offer  to  make  the  second  voyage,  as  stipulated,  within 
a  reasonable  time  after  the  termination  of  the  first,  and  the  failure  of  the 
charterer  to  furnish  the  cargo  as  agreed  on,  the  onus  devolves  on  the  char- 
terer of  proving,  in  mitigation  of  damages,  that  another  cargo  for  the  vessel 
might  have  beeu  obtained  by  the  use  of  ordinary  means  and  proper  oppor- 
tunities on  the  part  of  the  master  or  owners. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

This  action  was  brought  by  the  appellees,  as  the  own- 
ers of  the  ship  European,  to  recover  §15,000  damages  for 
the  defendant's  breach  of  contract,  in  failing  to  furnish 
said  ship  with  a  cargo  for  a  voyage  "  from  Mobile  to  an 
Atlantic  port  in  France."  The  said  ship  was  chartered 
by  the  defendant,  on  the  20th  December,  1853,  from  J.  P. 
Whitney  &  Co.,  of  N'ew  Orleans,  who  were  the  agents  of 
the  owners ;  the  charter-party  containing  the  following, 
with  other  stipulations :  "  It  is  further  agreed  between 
the  said  parties,  that  this  charter-party  shall  be  binding 
for  two  successive  voyages,  on  the  terms  as  above  stated ; 
one  voyage  to  be  from  Mobile  to  Toulon,  and  the  other 
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voyiigQ  from  Mobile  to  an  Atlantic  port  in  France ;  the 
part}^  of  the  second  part  having  the  right,  after  the 
termination  of  the  first  voyage,  to  send  the  ship  to 
any  other  port  in  Europe,  to  load  for  any  other  port 
of  the  United  States,  proceeding  from  such  port  to 
Mobile  to  commence  the  second  voj^age  under  this  agree- 
ment ;  the  freight  or  charter  returning  from  Europe  being 
for  account  of  the  parties  of  the  second  part ;  and  the 
parties  of  the  second  part  also  reserve  the  right  to  annul 
the  contract  for  the  second  voyage,  in  case  France  should 
engage  in  war."  It  was  further  stipulated  in  the  charter- 
party,  that  the  cargo  out  should  Consist  of  masts  and 
naval  lumber,  and  that  the  ship  should  be  allowed  "twenty 
working  days "  for  discharging  her  cargo.  The  first 
voyage  was  made  as  stipulated,  and  the  action  was 
brought  to  recover  damages  for  the  defendant's  failure  to 
furnish  a  cargo  for  the  second  voyage. 

The  defendant  pleaded,  1st,  the  general  issue ;  and,  2d, 
a  special  plea,  averring  that  he  abandoned  the  contract, 
after  the  termination  of  the  first  voyage,  as  he  had  a  right 
to  do,  because  the  plaintiffs  would  not  elect,  within  a 
reasonable  time,  though  requested  by  him  so  to  do, 
whether  they  would  proceed  with  the  second  voyage,  or 
would  annul  the  contract  as  to  it  on  account  of  France 
having  become  engaged  in  war.  A  demurrer  w^as  inter- 
posed to  this  special  plea,  but  the  record  nowhere  shows 
what  disposition  was  made  of  it. 

It  appeared  from  the  evidence  adduced  on  the  trial,  as 
the  same  is  set  out  in  the  bill  of  exceptions,  that  the  ship 
was  loaded  with  spars  and  naval  lumber,  and  started  on 
her  first  vo^'age  in  the  early  part  of  the  year  1854 ;  but  at 
what  particular  time  is  not  shown.  It  was  admitted  that, 
in  February  or  March,  1854,  after  the  ship  had  sailed, 
France  became  engaged  in  war  with  Russia.  On  the 
25th  April,  1854,  the  defendant  wrote  a  letter  to  Mess. 
J.  P.  Whitney  &  Co.,  plaintiffs'  agents  at  i^ew  Orleans, 
requesting  them  to  inform  him  whether,  since  France  had 
become  engaged  in  war,  the  ship  would  make  a  second 
voyage.  This  letter,  with  the  subsequent  correspondence 
between  the  parties,  (fifteen  letters  in  all,)  "which  corres- 


JA¥UARY  TERM,  1858. 57 

MurrcU  v.  Whiting  &  Sumner. 

pondence  was  read  by  consent  of  botli  parties,  with  the 
understanding  that  the  letters  should  be  considered  as 
evidence  only  so  far  as  their  contents  were  legal  proof," 
is  made  a  part  of  the  bill  of  exceptions.  The  correspond- 
ence shows  that,  in  reply  to  defendant's  first  letter,  and 
again  in  reply  to  three  other  letters  from  him,  in  similar 
terms,  dated  respectively  the  16th  May,  the  3d  June,  and 
the  14th  July,  Mess.  Whitney  &  Co.  declined  to  state 
whether  the  ship  would  make  a  second  voyage  under  the 
contract,  insisting  that  they  were  not  bound  to  make  their 
election  until  the  ship  had  completed  her  first  voyage ; 
that  they  informed  defendant,  on  the  20th  September 
following,  that  the  ship  had  left  Marseilles,  bound  for 
JSTew  Orleans,  on  the  15th  August,  and  would  be  sent 
round  to  Mobile  for  the  second  voyage  so  soon  as  she  had 
arrived  and  been  put  in  repair ;  that  defendant,  in  reply, 
stated  that  he  had  chartered  another  vessel  in  conse- 
quence of  the  uncertainty  attending  the  second  voyage  of 
the  European,  but,  on  her  arrival,  would  do  what  was 
right  and  proper  under  the  circumstances ;  that  Whitney 
&  Co.,  under  date  of  the  10th  October,  notified  defendant 
that  the  ship  had  arrived,  and  would  be  got  ready  for  a 
second  voyage  as  soon  as  possible;  and  that  defendant' 
replied,  declining  to  furnish  another  cargo,  and  denying 
his  liability  to  furnish  another.  It  does  not  appear  at 
what  time  the  ship  reached  Toulon,  except  that  it  was 
"  some  time  ago  "  on  the  3d  June,  1854.  She  proceeded 
from  Toulon  to  Marseilles,  where  she  was  detained  by  the 
cholera  from  before  the  10th  June  to  the  15th  August, 
when  she  sailed  for  New  Orleans,  which  port  she  reached 
on  the  10th  October. 

The  plaintiffs  also  introduced  the  depositions  of  two 
witnesses,  who  testified  to  the  price  of  freights  during  the 
period  of  time  covered  by  the  two  contemplated  voyages 
of  the  ship,  and  the  expenses  and  profits  of  a  voyage  to  a 
European  port;  further,  "that  two  months  is  a  full  and 
sufiicient  time  for  a  sailing  ship  to  make  a  voyage  from 
Mobile  to  an  Atlantic  port  in  Europe ;  "  and  that  the  ship 
European,  after  the  completion  of  her  first  voyage  under 
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the  charter-party,  "remained  unemployed  until  March, 
1855."  The  defendant  introduced  evidence,  "tending to 
show  that  it  was  a  matter  of  some  difficulty  to  ohtain 
ships  to  carry  naval  lumber  to  a  European  port,  owing  to 
the  fact  that  but  few  vessels  had  port-holes  large  enough 
to  receive  it,  and  it  was  a  more  difficult  and  expensive 
cargo  than  cotton  or  the  other  usual  cargoes  from  the 
United  States ;  that  it  was  a  matter  of  great  importance 
for  a  shipper  of  naval  lumber  to  know  with  certainty, 
several  months  beforehand,  that  he  had  a  vessel  ready  to 
receive  the  timber ;  that  timber  was  greatly  injured  if 
exposed  to  the  weather  for  a  considerable  time,  and,  if 
there  was  no  vessel  to  be  had  for  some  time  when  it  was 
procured,  had  to  be  sank  in  fresh  water,  which  was 
attended  with  heavy  expense ;  that  it  was  of  great  impor- 
tance, for  this  reason,  to  all  those  engaged  in  that  busi- 
ness, to  have  ships  ready  to  receive  the  timber  as  soon  as 
it  was  delivered  at  Mobile ;  and  that  it  required  several 
months  to  have  a  ship-load  of  timber  cut  and  delivered  at 
Mobile."  The  defendant  also  offered  to  prove  "the  rate 
of  freight  at  Mobile  and  Kew  Orleans  for  the  carriage  of 
cotton  and  naval  timber  to  France  and  other  European 
ports,  and  that  there  were  large  quantities  of  cotton  and 
other  produce  to  be  so  shipped ;  also,  that  the  ship  Euro- 
pean, which  had  been  proved  to  be  an  American  vessel, 
and  at  her  home  port  in  !N"ew  Orleans,  was  capable  of  and 
adapted  to  the  carriage  of  either  cotton  or  timber  ;  but  he 
did  not  ofter  to  prove  any  tender  of  freight  to  the  ship 
European,  or  any  employment  directly  tendered  to  her, 
durins:  the  months  of  October,  J^ovember  and  December, 
or  during  the  time  it  would  have  required  to  make  the 
second  voyage.  The  court  excluded  this  proof,  on  motion 
of  the  plaintiffs,  and  the  defendant  excepted." 

"  On  this  evidence,  the  court  charged  the  jury  as  fol- 
lows : 

"  The  plaintiffs  claim  damages  from  the  defendant  by 
reason  of  his  refusal  to  perform  a  charter-party  of  the  ship 
European.  Defendant  denies  that  he  has  failed  to  perform 
his  contract,  and  insists  that  the  plaintiffs,  by  their  acts, 
had  released  him  from  the  performance  of  it.     By  the 


JAITUARY  TERM,  1858.  59 

Murrell  v.  Whiting  &  Sumner. 

terms  of  the  contract,  it  seems  that,  in  December,  1853, 
the  plaintiffs  agreed  to  prepare  their  said  ship,  then  in 
'New  Orleans,  and  to  send  her  round  the  bay  of  Mobile, 
and  take  a  load  of  masts,  spars,  staves,  &c.,  to  a  port  in 
France,  at  certain  specified  rates  of  freight ;  that,  after 
discharging  her  cargo,  she  might  take  a  freight  to  any 
other  port  in  Europe,  and  from  thence  to  aport  in  the  United 
States,  and  thence  to  Mobile  for  a  second  cargo  to  France; 
with  a  proviso  in  the  charter,  that  the  plaintiffs  might 
decline  to  make  the  second  voyage  if  France  should 
engage  in  war.  It  seems  that  the  ship  took  her  first 
cargo  to  Toulon,  where  she  arrived  on  or  about  the  10th 
June,  1855  (?)  and  discharged  her  cargo,  and  left  Mar- 
seilles on  the  28th  August  following,  and  arrived  in  New 
Orleans  on  the  10th  October;  that  the  plaintiffs  then 
notified  the  defendant  that  the  ship  would  at  once  pro- 
ceed to  Mobile  for  her  second  voyage,  but  the  defendant 
declined  to  load  her.  The  defendant  insists  that  he  was 
justified  in  so  doing,  1st,  because  war  was  declared  be- 
tween France  and  Russia  late  in  February,  or  early  in 
March,  1854,  and,  on  his  requesting  plaintiffs  to  say 
whether  they  would  perform  the  second  voyage  or  not, 
they  declined  and  refused  to  say  whether  they  would 
perform  the  second  voyage ;  and,  2d,  that  the  ship  was 
not  re'ady  and  did  not  offer  to  perform  the  second  voyage 
within  a  reasonable  time  after  the  performance  of  the  first 
voyage. 

"In  reference  to  the  first  matter,  the  whole  correspond- 
ence on  the  subject  is  before  you;  and,  it  being  in  writ- 
ing, it  is  my  duty  to  charge  you  as  to  its  effect,  as  well  as 
the  charter-party.  Without  referring  in  detail  to  the 
letters,  I  charge  you,  that  the  plaintiffs  were  not  bound, 
at  the  time  the  letter  of  the  25th  April  was  received  by 
them,  to  determine  whether  or  not  they  would  perform 
the  second  voyage ;  but,  if  they  failed  or  refused,  within 
a  reasonable  time  after  the  declaration  of  war  by  France, 
to  elect  whether  or  not  they  would  perform  a  second 
voyage,  they  lost  their  right  to  elect,  and  became  bound 
to  perform  the  second  voyage  according  to  the  terms  of 
the  charter-party;  and  such  being  the  proper  construe- 
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tion  of  the  charter-party,  the  defendant  was  hound  by  its 
terms  as  if  the  plaintiffs  had  elected  to  perform  the  second 
voyage.  The  question  of  reasonable  time  is  for  you  to 
determine. 

"  In  reference  to  the  second  matter,  if  you  believe  that 
the  statements  of  the  letters  correctly  indicate  the  dates 
of  the  ship's  arrival  at  the  different  ports,  it  is  my  opin- 
ion that  the  ship  was  offered  and  tendered  to  perform  the 
second  voyage  within  a  reasonable  time,  to  comply  with 
the  terms  of  the  contract.  All  the  evidence  of  the  con- 
tract, as  well  as  that  offered  to  show  a  breach  of  it,  that  is, 
the  correspondence,  &c.,  being  in  writing,  it  is  my  duty 
to  charge  you  as  to  its  effect ;  and  my  opinion  on  this  point 
of  the  case  is,  that  there  is  no  evidence  that  the  plaintiffs 
have  failed  to  perform  the  terms  of  the  charter-party; 
but,  if  you  believe  the  evidence  that  is  before  you,  it  ap- 
pears that  they  have  offered  to  perform  the  second  voyage, 
and  that  the  defendant  refused  to  load  the  ship  for  tliat 
voyage,  are  entitled  to  recover.  (?) 

"If,  therefore,  you  believe  the  evideilce  that  is  before 
you,  the  plaintiffs  are  entitled  to  recover  such  damages  as 
it  is  shown  to  you  they  have  sustained  by  reason  of  the 
defendant's  refusal  to  load  the  ship  for  the  second  voyage; 
and  in  order  to  determine  this,  you  will  ascertain  v/hat 
has  been  the  actual  loss  sustained  by  them, — that  iS,  what 
amount  of  money  as  freight  on  the  voyage  have  they  lost, 
estimating  the  freight  that  they  would  be  entitled  to 
according  to  the  charter-party.  As  to  the  credibility  of 
the  writing,  you  will  determine  upon  the  whole  of  it,  and 
find  the  facts  yourselves." 

The  defendant  excepted  to  each  part  of  this  charge,  and 
then  requested  the  following  charges  : 

"  1.  That  the  defendant,  after  France  became  engaged 
in  war  with  llussia,  had  the  right  to  inquire  of  the  plain- 
tiff's whether  or  not  they  would  perform  the  second  voy- 
age under  the  charter-party  ;  and,  upon  such  inquiry 
being  made,  it  became  the  duty  of  the  plaintiffs  to  elect 
within  a  reasonable  time,  and  to  inform  the  defendant, 
whether  or  not  they  would  perform  the  second  voyage  ; 
and  if  they  failed  so  to  inform  the  defendant  within  a 
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reasonable  time,  then  the  defendant  had  the  right  to  con- 
sider the  contract  at  an  end,  and,  in  that  event,  would  be 
justified  in  refusing  to  load  the  vessel  for  the  second 
voyage. 

"  2.  That  as  the  plaintiffs  had  the  right,  after  France 
engaged  in  war,  to  perform  the  second  voyage  or  not,  the 
defendant  had  the  right  to  determine  whether  or  not  he 
would  provide  a  cargo  for  the  second  voyage. 

"3.  That  it  was  for  the  jury  to  decide,  under  all  the 
circumstances  of  the  case,  whether  the  plaintiffs  offered  to 
perform  the  second  voyage  within  a  reasonable  time  or 
not;  that  in  determining  what  was  a  reasonable  time,  they 
must  look  to  all  the  circumstances  of  the  case,  to  the 
contract  itself,  and  to  the  nature  of  the  business  ;  and 
if  they  believed  that  the  plaintiff  did  not  offer  to  per- 
form the  second  voyage  with  a  reasonable  time,  then  the 
defendant  was  not  bound  to  furnish  the  second  cargo." 

The  court  refused  each  one  of  these  charges  as  asked, 
but  offered  to  give  the  third  with  this  qualification  : 
"  That  if  the  jury  believed  that  the  statement  of  the  let- 
ters correctly  indicated  the  dates  of  the  ship's  arrival  at 
the  different  ports,  then  the  plaintiffs  had  offered  to  per- 
form the  second  voyage  within  a  reasonable  time." 
To  the  refusal  of  the  charges  as  asked  the  defendant  ex- 
cepted. 

The  errors  now  assigned  are :  "  1st,  the  sustaining  of 
the  demurrer  to  the  second  plea;  and,  2d,  the  bill  of  ex- 
ceptions, and  all  things  therein  contained." 

E.  S.  Dargaij,  and  P.  Hamilton,  for  the  appellant. 
1.  The  court  erred  in  the  first  part  of  the  charge  given, 
and  in  the  refusal  of  the  first  charge  asked.  The 
contract  related  to  the  carriage  of  naval  timber  to  a 
foreign  port.  The  plaintiffs  knew  the  nature  of  the  trade, 
and  the  necessity  of  certainty  and  promptitude.  It  was 
the  duty  of  the  plaintiffs,  on  inquiry  by  the  defendant,  to 
inform  him  within  a  reasonable  time  whether  they  would 
perform  the  second  voyage  ;  and  their  failure  to  make  an 
election  within  a  reasonable  time  gave  the  defendant  a 
right  to  consider  the  contract  abandoned. — 2  Parsons  on 
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Contracts,  181,  182,  note ;  Yyse  v.  Wakefield,  6  Mees.  & 
W.  442 ;  7  ib.  126  ;  12  ib.  725 ;  1 IS^.  H.  246  ;  7  Dana,  435 ; 
75  E.  C.  L.  678. 

2.  Tbe  court  clearly  erred  in  determining,  as  matter  of 
law,  that  the  offer  to  perform  the  second  voyage  was 
made  within  a  reasonable  time. — Drake  v.  Goree,  22  Ala. 
409  ;  Watts  v.  Sheppard,  2  Ala.  425 ;  3  Sumi^er,  530. 

3.  The  court  erred,  also,  in  its  ruling  on  the  question 
of  damages,  and  in  the  exclusion  of  evidence  on  that 
point. — Sedgwick  on  Damages,  263 ;  3  Gray,  92;  24  Wen- 
dell, 304;  21  Wendell,  457;  4  Eng.  (Ark.)  Rep.  394; 
8  Ala.  234;  2  Mete.  615;  7  Greenh  51;  8  Peters,  81; 
2  Gallison,  61. 

A.  J.  IxEQuiER,  and  Jno.  T.  Taylor,  contra. — 1.  The 
stipulation  of  the  charter-party,  reserving  to  the  plaintiffs 
the  right  to  abandon  the  second  voyage  in  the  event 
France  should  engage  in  war,  was  intended  solely  for 
their  benefit.  They  were  not  bound  to  make  their  elec- 
tion, until  the  time  had  arrived  when  their  promise  was 
to  be  performed ;  and  if  they  failed  to  elect  to  abandon 
the  second  voyage,  the  defendant  was  bound  to  provide  a 
second  cargo. — 2  Parsons  on  Contracts,  170 ;  3  John.  Cas. 
81;  2  ib.  254;  1  Term  Rep.  132;  Doug.  23;  7  Ala.  777; 
10  ib.  115 ;  4  Yerger,  177  ;  5  Humph.  423 ;  14  Vermont, 
457  ;  3  Day,  327 ;  2  Penn.  63 ;  2  Greene,  205  ;  3  Scam. 
389;  17  Vermont,  105.  ,    . 

2.  What  is  reasonable  time,  the  facts  not  being  dis- 
puted, is  a  question  of  law. — 22  Maine,  177  ;  13  Conn.  28  ; 
,1  Parsons  on  Contracts,  502 ;  2  ib.  173 ;  also,  25  Ala.  710 ; 
23  Ala.  657;  29  Ala.  293. 

3.  The  measure  of  damages  which  the  plaintiffs  were 
entitled  to  recover,  was  the  actual  loss. — 2  Greeul.  Ev. 
§  261  a ;  15  Johns.  327 ;  Sedgwick  on  Damages,  377 ; 
8  Barbour,  427 ;  2  Denio,  609 ;.  3  Selden,  262 ;  11  Miss. 
11;  8  Ala.  234;  9  Ala.  292;  11  Ala.  375;  24  Ala.  194. 
The  same  authorities  sustain  the  ruling  of  the  court  below 
in  excluding  the  evidence  which  tended  to  show  that 
plaintiffs  might  have  procured  another  cargo. 
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RICE,  C.  J. — The  cliarter-party  bears  date  Deceinl)er 
20th,  1853.  It  provides,  that  it  shall  be  binding  for  two 
successive  voyages,  on  the  terms  therein  specified ;  "  one 
voyage  to  be  from  llobile  to  Toulon,  and  the  other  voyage 
from  3Iobile  to  an  Atlantic  jiort  in  France.''  It  secures  to 
the  owners  of  the  ship  "  the  right,  after  the  termination 
of  the  first  voyage,  to  send  the  ship  to  any  other  port  in  ' 
Europe,  to  load  for  any  port  of  the  United  States  ;  pro- 
ceeding from  such  port  to  Mobile,  to  commence  the  second 
voyage."  It  also  reserves  to  the  ship-owners  "  the  right  to 
:uinul  the  contract  for  the  second  voyage,  in  case  France 
siiould  engage  in  war." 

The  evidence  tends  to  show,  that  France  did  engage  in 
war,  about  the  last  of  February,  1854,  and  before  the  termi- 
nation of  .the  first  voyage,  that  is,  the  voyage  ^'■from  Mobile 
to  Toulon."  We  shall  assume  such  to  be  the  fact,  and 
proceed  to  lay  down  what  seems  to  us  to  be  tlie  law  appli- 
cable to  the  case  as  we  understand  it  to  be  presented  by 
the  record. 

As  soon  as  France  became  engaged  in  war,  it  became  op- 
tional with  the  owners  of  the  ship  "to  annul  the  contract 
for  the  second  voyage ;"  andthe  law^  allowed  them  areason- 
able  time,  after  France  became  engaged  in  war,  for  the  exer- 
c.je  of  that  option.  If,  within  such  reasonable  time,  they 
had  determined  to  annul  the  contract  for  the  second  voy- 
age, and  had  given  notice  thereof  to  the  charterer,  the 
contract  as  to  the  second  voyage  would  have  been  entirely 
at  an  end.  If,  however,  within  such  reasonable  time, 
they  did  not  exercise  their  option,  by  putting  an  end  to 
the  contract  because  France  had  engaged  in  war,  and  did 
not  give  to  the  charterer  any  notice  of  the  exercise  of  their 
option,  then  their  right  to  exercise  the  option  was  lost. 
If  the  option  was  lost,  in  this  or  any  other  manner,  then 
the  contract  is  to  be  construed,  as  if  the  clause  securing  it 
to  the  owners  of  the  ship  had  been  expunged,  or  liad 
nevef  been  inserted  in  it. — Abbott  on  Shipping,  270; 
2  Parsons  on  Contracts,  163,  170,  180,  184 ;  Disborough 
v.  l!^eilson,  3  Johns.  Cases,  81 ;  Rodemer  v.  Hazlchurst, 
9  Gill,  292;  Yyse  v.  Wakefield,  6  Mees.  &  W.  442;  same 
case,  7  ib.  678 ;  6  ib.  82 ;  l!^esbitt  v.  Ware  &  McChma- 
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han,  30  Ala.  Rep.  68 ;  Choice  v.  Moseley,  1  Bailey's 
Eep.  136. 

One  of  the  obligations  imposed  by  the  contract  upon 
the  owners  of  the  ship  was.  that  within  a  reasonable  time 
after  the  termination  of  the  first  voyage,  they  would  offer 
to  make  the  second  voyage.  From  that  obligation  they 
might  have  exonerated  themselves,  by  exercising  their 
option  to  annul  the  contract  as  to  the  second  voyage,  and 
giving  notice  of  such  exercise,  loithin  a  reasonable  time  after 
France  fingaged  in  war.  But,  as  they  did  not  exonerate 
themselves  in  that  way,  and  as  there  is  no  evidence  tend- 
ing to  show  that  they  were  discharged  or  excused  by  the 
charterer  from  making  that  offer,  that  obligation  was 
broken  by  them,  if,  ivithin  a  reasonable  time  after  the  termi- 
nation of  the  first  voyage,  they  did  not  offer  to  make  the 
second  vo^^age.  If  they  were  thus  guilty  of  a  breach  of 
the  contract,  their  breach  authorized  the  charterer  to 
abandon  the  contract  as  to  the  second  voyage,  and,  upon 
such  abandonment,  to  defeat  a  recovery  by  them  under 
such  a  complaint  as  they  have  filed  in  this  case.  The 
stipulations  as  to  the  first  voyage  are  distinct  from  the 
stipulations  as  to  the  second  voyage;  admit  of  being 
separately  executed  and  closed,  and,  after  having  been  exe- 
cuted and  closed,  must  be  taken  distributively,  and  consid- 
ered as  if  they  formed  the  matter  of  a  separate  agreement. 
The  stipulations  which  form  the  contract  as  to  the  second 
voyage  are  entirely  executory  ;  and  a  party  cannot  main- 
tain an  action  on  the  executory  contract,  which  was  first 
violated  by  him,  and  which  was  thereupon  abandoned  by 
the  other  party. — Cutter  v.  Powell,  and  the  notes  thereto, 
as  reported  in  2  Smith's  Leading  Cases,  1-53,  and  in  the 
44th  volume  of  the  Law  Library,  25,  and  cases  cited  in 
note  5. 

[2.]  In  Abbott  on  Shipping,  (6th  American  edition,) 
249,  it  is  laid  down,  that  "in  all  maritime  transactions, 
expedition  is  of  the  utmost  importance ;  for,  even  by  a 
short  delay,  the  season,  or  object  of  a  voyage,  ma}^  be  lost." 
That  position  has  a  strong  bearing  on  the  present  case,  in 
determining  whether  the  ofter  to  make  the  second  voyage 
was  made  within  a  reasonable  time  after  the  termination 
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of  the  first.  But  there  are  so  many  other  matters,  besides 
that,  to  be  considered  in  determining  that  question,  that  we 
cannot  hesitate  to  declare,  that  the  question  must  be  left 
to  the  jury.  No  court  can  judicially  know  what  delay  at 
Toulon,  the  place  named  as  the  termination  of  the  first 
voyage,  would  have  amounted  to  unwarrantable  delay ; 
nor  what  delay  in  going  to  the  other  port  in  Europe,  to 
which  the  ship  had  a  right  to  go  from  Toulon  for  a  cargo, 
would  have  amounted  to  unreasonable  delay;  nor  what 
delay  at  that  other  European  port  -would  have  amounted 
to  unreasonable  delay;  nor  what  delay  in  returning  from 
that  port  to  New  Orleans  would  have  amounted  to  unrea- 
sonable delay.  The  mere  dates  of  the  arrival  of  the  ship 
at  these  respective  places,  as  stated  in  the  evidence,  cannot 
authorize  the  court  to  say  that  there  w^as  no  unreasonable 
delay,  nor  that  the  offer  to  make  the  second  voyage  was 
made  wnthin  a  reasonable  time  after  the  termination  of 
the  first  voyage.  The  nature  of  the  contract,  and  of  the 
cargo,  the  object  of  the  second  voyage,  and  all  the  cir- 
cumstances attending  the  delays  of  the  ship,  and  her 
movements  from  place  to  place,  together  with  the  dates 
of  her  arrival  at  the  several  ports,  must  be  taken  into 
consideration;  and,  in  view  of  all  the  evidence  (including 
the  correspondence  between  the  parties)  bearing  on  the 
point,  the  jury  n»ust  determine  whether  the  offer  by  the 
owners  of  the  ship  to  make  the  second  voyage  was  made 
within  a  reasonable  time  after  the  termination  of  the  first 
voyage.  Although  what  is  reasonable  time  is  often  a 
question  for  the  court,  it  is  not  always  so.  It  is  not  so  in 
the  present  case. — 3  Starkie  on  Ev.  (edition  of  1826,  by 
Metcalf,)  1407  ;  2  Parsons  on  Contracts,  173, 174,  note  (_(/;) 
Ellis  V.  Thompson,  3  Mees.  &  W.  445 ;  Cocker  v.  Frank- 
lin Manufacturing  Co.,  3  Sumner's  Rep.  530  ;  Howe  v. 
Huntington,  15  Maine  Rep.  320,  and  authorities  there 
cited. 

[3.]  If,  however,  the  jury  should  find  for  the  owners  of 
the  ship,  tlieii  the  question  comes  up,  what  is  the  measure 
of  damages.  And  here  it  is  very  important  to  bear  in 
mind  the  distiction  between  the  right  to  recover  and  the 
measure    of   the  recovery.      The    question,   whether    the 
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plaintifls  are  entitled  to  recover,  ia  very  different  from 
the  question,  hoip  much  shall  they  be  permitted  to  re- 
cover. 

In  George  v.  Cahaba  &  Marion  R.  R.  Co.,  8  Ala.  Rep. 
234,  our  own  court  very  justly  say,  "  It  is  perhaps  impos- 
sible to  ascertain  any  one  rule,  which  will  cover  all  classes 
of  contracts,  in  regard  to- the  dama.ges  which  may  he  awarded  to 
the  injured  party."  In  that  case.  Shannon  v.  Comstock, 
21  Wend.  457,  is  cited  with  approval ;  and  there  is  a 
strong,  and,  we  think,  correct  intimation,  that  in  case$like 
the  j^resent,  "  the  general  measure  by  which  to  ascertain  the 
damages,"  is  the  profits  of  which  the  plaintiffs  have  been- 
deprived  ^'by  the  defendant's  breach  of  contract."  "The 
damage  to  be  recovered  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained  of."- — 2  Greenl. 
on  Ev.  §  256 ;  Walker  v.  Walker,  26  Ala.  Rep.  262,  and 
authorities  there  cited.  The  recovery  must  be  confined 
to  such  losses  and  damages  as  are  direct  and  immediate, 
and  naturally  flow  from  the  breach  of  contract  alleged  and 
proved ;  in  other  words,  the  breach  of  the  contract  must 
be  the  cause,  and  not  merely  the  occasion,  of  the  losses,  or 
damages,  to  entitle  the  plaintifife  to  recover  tliQm. — Moore 
V.  Apploton,  26  Ala.  R.  633,  and  authorities  there  cited. 
Full  indemnity  to  the  plaintiff's  for  such  losses  or  damages  is 
all  that  they  are  legally  entitled  to  recover.  "  If  the 
party  entitled  to  the  benefit  of  the  contract  can  protect 
himself  from  the  loss  arising  from  a  breach,  at  a  reasona- 
ble expense,  or  with  reasonable  exertions,  he  fails  in  his 
social  duty  if  he  omit  to  do  so,  regardless  of  the  increased 
amount  of  damages  for  which  he  may  intend  to  hold  the 
other  contracting  party  liable."  "It  is  his  duty  to  seek 
other  employment.  Idleness  is,  in  itself,  a  breach  of 
moral  obligation.  But,  if  he  continue  idle  for  the  pur- 
pose of  charging  another,  he  superadds  a  fraud,  which 
the  law  had  rather  punish  than  countenance."  In  the 
absence  of  special  circumstances  to  the  contrary,  the  law 
makes  it  the  duty  of  the  master  of  such  a  ship  as  that  of 
the  plaintiffs,  in  case  of  the  failure  or  refusal  of  the  char- 
terer to  furnish  the  cargo  as  agreed  on,  to  avail  himself  of 
the  ordinary  means  and  of  all  proper  opportunities  to 
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obtain  another  cargo.  If  he  ftiil  to  perform  that  duty, 
and  thereby  the  damages  are  enhanced,  the  o\ynersof  the 
sliip  cannot  recover  the  increase  of  damages  resulting 
from  the  voluntary  neglect  of  duty  on  the  part  of  the 
master.  If  by  performing  that  duty  the  loss  from  the 
defendant's  breach  of  contract  would  have  been  miti- 
gated, the  failure  to  perform  it  deprives  the  plaintiffs  of 
the  right  to  recover  any  damages  or  loss  which  would 
have  been  avoided  by  its  performance. — Shannon  v. 
Comstock,  supxt ;  Ileckseher  v.  McCrea,  24  Wend.  304; 
Bailey  v.  Damon,  3  Gray's  R.  92  ;  Addison  on  Contracts, 
(edition  of  1857,)  1152. 

[4.]  If  the  evidence  for  the  plaintiffs  simply  shows  that, 
within  a  reasonable  time  after  making  the  first  voyage, 
under  the  contract,  they  offered  to  make  the  second  voy- 
age, and  that  the  charterer  failed  or  refused  to  furnish 
the  cargo  as  agreed  on,  then  the  law  casts  upon  him  the 
burthen  of  proving  that,  by  the  use  of  the  ordinary  means 
and  of  all  proper  opportunities  on  the  part  of  the  master 
or  owners  of  the  ship,  another  cargo  could  have  been 
obtained,  and  the  loss  from  the  charterer's  breach  of  con- 
tract thereby  mitigated. 

The  views  above  expressed,  and  the  authorities  above 
cited,  are  deemed  sufficient  to  guide  the  future  progress 
of  this  case.  We  will  not  extend  this  opinion  by  making 
any  special  applicatioii  of  them  to  the  rulings  of  the  court 
below,  as  it  is  manifest  from  them  that  the  court  below 
erred  in  several  respects. 

For  these  errors  the  judgment  is  reversed,  and  the  cause 
remanded. 
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PEARCE  vs.  WmTER  IR0:N'-W0RKS. 

[bill  in  equity  to  kxjoin  judgment  at  law.] 

1.  Jurisdiction  of  Federal  courts  as  affected  hj  residence  of  parties. —  That  the 
plaintiff  and  defendant  are  both  citizens  of  the  State  in  M'hich  the  suit  is 
brought,  is  good  matter  for  plea  to  the  jurisdiction  of  the  district  court  of 
the  United  States  ;  but  a  judgment  of  that  court  cannot  be  collaterally- 
assailed,  or  treated  as  a  nullity,  on  account  of  its  want  of  jurisdiction  on 
that  ground. 

2.  Process  and  practice  of  Federal  courts. — Garnishment  proceedings  having  been 
authorized  by  statute  in  this  State  prior  to  1828,  the  Federal  courts  held 
here  are  authorized  (Laws  of  U.  S.  Courts,  78)  to  adopt  that  mode  of  pro- 
ceeding. 

8.  Validitij  of  judgment  as  affected  hy  fraud  on  jurisdiction. — A  proceeding  by 
garnishment,  instituted  by  a  judgment  creditor  in  the  district  court  of  the 
United  States,  may  be  defeated  by  plea  to  the  jurisdiction,  on  the  ground- 
that  the  plaintiff  is  a  resident  of  this  State,  or,  if  a  non-resident,  that  he 
has  no  beneficial  interest  in  the  suit,  and  that  his  name  is  fraudulently  used, 
the  real  plaintiff  being  a  resident  of  this  State  ;  but,  if  the  garnishee  fails  to 
interpose  either  of  these  defenses,  the  judgment  against  him  is  valid. 

4.  Fquitahle  relief,  by  establishing  set-off ,  against  judgment  at  law. — A  defendant,  hav- 
ing a  cross  demand  which  is  available  as  a  set-off  either  at  law  or  in  equity, 
and  having  failed  to  bring  it  forward  in  the  action  at  law,  cannot  make  it  the 
basis  of  equitable  relief  against  the  judgment  at  law,  without  showing  some 
sufficient  excuse  for  his  failure  to  avail  himself  of  it  at  law  ;  and  the  fact 
that  he  was  advised  that  the  law  court  had  no  jurisdiction  to  allow  the  set- 
off, is  not  a  sufficient  excuse  for  his  failure. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Edmund  A.  Pearce,  the  appel- 
lant, who  was  a  citizen  of  Macon  county  in  this- State,  to 
enjoin  a  judgment  which  Charles  Ford  had  recovered 
against  him,  in  the  district  court  of  the  United  States  held 
at  Montgomery,  as  the  debtor  of  the  ""Winter  Iron- 
Works,"  a  corporation  chartered  by  the  legislature  of  this 
State.  It  alleged,  in  substance,  that  the  complainant  had 
purchased  from  said  corporation,  through  J.  S.  Winter, 
its  authorized  agent,  certain  machinery  for  a  grist-mill ; 
that  said  Wiuter  represented  the  machinerj'-  to  be  suita- 
ble for  the  purposes  of  the  mill,  and  agreed,  in  the  event 
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it  proved  unsuitable,  to  take  it  back  and  refund  the  pur- 
chase-money;  that  the  machinery  proved  to  be  entirely 
unsuitable,  and  was  thereupon  returned  by  complainant 
to  said  Winter,  as  the  agent  of  said  corporation ;  that 
Winter  received  the  machinery,  but  refused  to  refund  the 
purchase-money,  "and,  to  embarrass  complainant  in  his 
remedy,  claimed  that  he  had  received  said  machinery  as 
the  property  of  complainant,  and  not  as  the  property  of 
said  corporation,  and  that  the  '  Montgomery  Iron-Works,' 
to  which  the  name  of  said  establishment  had  been  changed, 
would  hold  it  subject  to  complainant's  order;"  that  the 
matter  in  controversy  between  complainant  and  said  cor- 
poration was  thereupon  submitted  to  arbitration,  and  the 
arbitrators  awarded  "that  said  account  was  due  from 
complainant,  but  did  not  decide,  nor  did  they  take  into 
consideration^  how  much  complainant  should  be  allowed 
on  account  of  the  tnachinery  which  he  had  returned;" 
and  that  said  machinerj'  has  since  been  sold  or  otherwise 
disposed  of  by  the  corporation. 

It  further  alleged,  that  said  corporation,  "shortly  after 
the  purchase  of  said  machinery  by  complainant,"  be- 
came professedly  insolvent,  and,  "  with  the  double  view 
of  obtaining  summary  judgments  against  its  alleged  debt- 
ors, and  also  of  avoiding  litigation  in  counties  where  its 
supposed  debtors  resided,  and  where  the  public  would  be 
most  likely  to  be  familiar  with  the  failure  of  its  machin- 
ery to  perform  as  warranted,  and  to  draw  its  debtors  into 
the  district  court  of  the  United  States,  thus  putting  them 
to  great  expense  in  litigating  their  rights,"  suffered  judg- 
ments to  go  against  it,  in  the  United  States  district  court 
at  Montgomery,  in  favor  of  several  different  persons, 
among  whom  w^as  one  Charles  Ford,  who  then  w'as,  and 
ever  since  has  been,  a  citizen  of  Alabama;  that  garnish- 
ments were  sued  out  on  these  judgments  by  the  agents  of 
said  corporation,  and  complainant  w^as  summoned,  at  the 
suit  of  said  Ford,  to  answer  to  his  indebtedness  to  said 
corporation ;  that  complainant  appeared  in  said  court,  in 
answer  to  the  summons,  "  and  stated  the  facts  as  to  his 
purchase  of  said  machinery  and  the  submission  to  arbi- 
tration, but  omitted  to  claim  his  set-off  against  said  cor- 
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poration,  being  advised  that  said  court  had  no  jurisdiction 
to  allow  it,  nor  to  render  judgment  against  him  under 
said  garnishment;"  that  said  court  rendered  judgment 
against  him,  in  favor  of  said  Ford,  under  said  garnish- 
ment, on  the  30th  May,  1856,  for  a  sum  not  greater  than 
the  amount  which  he  claims  as  a  set-off  against  tlie  corpo- 
ration ;  that  said  corporation  is  insolvent,  and  that  Ford 
has  no  interest  whatever  in  said  judgment. 

The  chancellor  dismissed  the  bill  for  w^ant  of  equity, 
and  his  decree  is  now  assigned  as  error. 

"Wm.  p.  &  T.  Gr.  Chilton,  for  appellant. — 1.  The  mere 
insolvency  of  a  party  entitles  his  debtor  to  set  off  against 
him,  in  equity,  a  cross  demand  which  w^ould  not  other- 
wise be  an  available  set-off* — Stew^art  v.  Chamberlain, 
6  Dana,  32  ;  Gay  v.  Gay,  10  Paige,  369  ;  T.,  C.  &  D.  Rail- 
road Co.  V.  Rhodes,  8  Ala.  206 ;  Donelson's  Adm'r  v. 
Posey,  13  Ala.  752.  The  right  of  set-off  is  not  destroyed 
by  an  assignment  of  the  debt  after  the  party  has  become 
insolvent. — Merrill  v.  Fowler,  6  Dana,  305 ;  "VYray's 
Adm'rs  v.  Furniss,  27  Ala.  471 ;  Carroll  v.  Malone, 
28  Ala.  521. 

2.  A  defendant,  having  a  cross  demand,  is  not  bound 
to  plead  it  as  a  set-off,  but  may  resort  to  a  cross  action. 
17  Mass.  238;  9  Johns.  352;  Robbins  v.  Harrison,  at 
the  last  term  of  this  court.  If,  then,  his  demand  is  also 
available  as  an  equitable  set-off,  the  failure  to  bring  it  for- 
ward as  a  set-off  in  the  action  at  law  does  not  deprive  him 
of  the  right  to  assert  it  in  equity. 

3.  The  judgment  of  the  Federal  court,  in  favor  of  Ford 
against  the  Winter  Irpn-Works,  is  shown  by  the  admitted 
allegations  of  the  bill  to  be  a  nullity,  and  to  have  been 
obtained  by  a  fraud  on  the  jurisdiction  of  the  court.  A 
judgment  of  the  Federal  court,  between  citizens  of  the 
same  State,  has  been  held  so  void  that  it  would  not  sup- 
port a  writ  of  error.— 3  Dallas,  382;  2  Cranch,  9.  The 
judgment  against  Pearce,  as  garnishee,  is  void  for  the  same 
reason,  and  for  the  additional  reason  that  the  court  could 
not  proceed  by  garnishment;  and  the  answer  of  the  gar- 
nishee cannot  be  construed  into  an  implied  w^aiver  of  the 
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want  of  jumdiction,  since  jurisdiction  in  such  case  cannot 
be  conferred  by  consent. 

4.  The  general  principle,  that  the  State  courts  cannot 
ordinarily  enjoin  judgments  of  the  Federal  courts,  cannot 
be  so  extended  as  to  apply  to  this  case.  The  judgments 
of  the  Federal  court  being  absolute  nullities,  no  conflict 
of  jurisdiction  can  arise.  On  the  admitted  allegations  of 
the  bill,  an  insolvent  corporation  has,  by  the  perpetration 
of  a  fraud  on  tbe  jurisdiction  of  the  court,  obtained  a 
judgment  against  one  to  whom  it  is  indebted  in  a  large 
amount,  and  is  seeking  to  coerce  satisfoction  of  that  judg- 
ment. The  defendant  in  that  judgment  could  not  have 
asserted  his  set-oft' in  that  court,  nor  could  he  there  have 
enjoined  the  judgment,  because  that  court  would  have 
had  no  jurisdiction  in  either  case ;  andif  he  cannot  enjoin 
the  judgment  in  the  State  chancery  court,  he  is  without 
remed}'. 

Elmore  &  Yancey,  contra. — 1.  The  State  courts  have 
no  power  to  enjoin  proceedings  in  the  Federal  courts. 
Story's  Equity,  §  900  ;  Meade  v.  Merrit.t,  2  Paige,  404  ; 
Biggs  V.  Wolcott,  4  Cranch,  179 ;  McKim  v.  Yoorhies, 
7  Cranch,  279. 

2.  The  complainant  failed  to  assert  his  set-oft'  at  law, 
though  he  submitted  to  the  jurisdiction  of  the  court  by 
answering ;  and,  as  he  shows  no  legal  excuse  for  his 
failure,  he  cannot  obtain  relief  in  equity. — Mock  v.  Cun- 
difi;  6  Porter,  24;  French  v.  Garner,  7  Porter,  549;  Hill 
V.  McIsTeill,  8  Porter,  432 ;  Chandler  v.  Crawford,  7  Ala. 
507 ;  Lee  &  Norton  v.  Insurance  Bank  of  Columbus, 
2  Ala.  21. 

"WALKER.,  J. — That  the  parties'  are  both  citizens  of 
the  State  in  which  the  suit  is  brought,  is  good  matter 
of  plea  to  the  jurisdiction  of  the  district  court  of  the  Uni- 
ted States;  andif  the  fact  that  the  plaintift'  is  a  resident 
of  another  State  be  not  shown  in  the  record,  the  court 
will,  at  any  time  pending  the  cause,  dismiss  the  suit. 
But  it  is  now  a  doctrine,  too  well  settled  to  be  contro- 
verted, that  after  the  judgment  has  been  rendered,  it  can 
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uot  be  collaterally  assailed,  upon  the  ground  that  the 
parties  were  both  residents  of  the  State  where  the  suit 
was  brought.  It  has  even  been  decided,  that  the  judg- 
ment of  the  Federal  court  is  not  a  nullity,  although  the 
record  may  omit  to  show  the  jurisdictional  fact  of  the 
plaintiff's  residence  in  another  State.  This  case  does  not 
require  an  adoption  of  that  extreme  of  the  doctrine,  be- 
cause it  does  not  appear  that  the  jurisdictional  fact  was 
not  disclosed  by  the  record  of  the  district  court  of  the 
United  States.  It  is  a  necessary  sequence  from  this  state- 
ment of  the  settled  law,  that  the  complainant  cannot  claim 
to  have  the  judgment  of  the  district  court  against  either 
the  Winter  Iron-Works,  or  against  himself,  treated  as  a 
nullity,  because  the  plaintiff,  Ford,  was  in  fact  a  resident 
of  the  State  of  Alabama. — McCormick  v.  SuUivant, 
10  Wheaton,  199;  Wood  v.  Mann,  1  Sumner,  581; 
Erwin  v.  Lowry,  7  Howard,  180;  Skilleri'i  v.  May, 
6  Cranch,  267. 

2.  By  the  act  of  Congress  of  1828,  the  courts  of  the 
United  States,  held  in  the  States  admitted  into  the  Union 
after  29th  September,  1789,  are  authorized  to  adopt  the 
forms  and  modes  of  proceedings  which  prevailed  in  those 
States  at  the  date  of  the  act. — Laws  U.  S.  Courts,  78. 
Before  1828  the  proceeding  by  garnishment  was  author- 
ized by  the  laws  of  the  State  of  Alabama;  and,  there- 
fore, the  district  court  of  the  United  States,  held  in  the 
State  of  Alabama,  could  legitimately  adopt  that  mode  of 
proceeding. 

3.  The  garnishment  was  a  new  suit,  in  favor  of  the 
plaintiff  in  the  judgment,  and  not  of  the  defendant.  It 
initiated  a  new  controversy,  between  the  plaintiff  and  the 
garnishee.  If  the  plaintiff  therein  was  a  resident  of  the 
State  of  Alabama,  as  alleged  in  the  bill,  the  garnishee 
might  have  defeated  the  suit,  commenced  by  the  garnish- 
ment, by  interposing  a  plea  to  the  jurisdiction  ;  or,  if  the 
plaintiff  had  no  interest,  and  his  name  was  used  for  a 
fraudulent  purpose,  while  the  real  beneficial  j)laintiff  was 
the  corporation  existing  in  this  State,  it  would  have  been 
appropriate  matter  for  a  plea  to  the  jurisdiction.  The 
judgment,  having  been  renderedwithout  the  interposition 
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of  either  of  those  defenses,  is  valid,  notwithstanding  the 
facts  requisite  to  sustain  both  of  them  may  have  existed, 
Tunstall  v.  Worthington,  Hempstead's  C.  C.  R.  662; 
Ashley  V.  Perciful,  ib.  217  ;  Jackson  v.  Shipman,  28  Ala. 
488. 

4.  The  views  above  expressed  are  fatal  to  all  the  argu- 
ments in  favor  of  the  equity  of  complainant's  bill,  which 
assail  the  validity  of  the  judgment  of  the  district  court  of 
the  United  States  against  the  complainant.  It  is  con- 
tended, also,  that  the  bill  is  maintainable,  as  an  applica- 
tion for  the  allowance  of  a  set-oif  against  the  judgment  in 
favor  of  Ford,  for  an  amount  due  by  the  Winter  Iron- 
Works  to  the  complainant.  We  concede,  that  a  judg- 
ment against  a  defendant  is  no  bar  to  a  subsequent  suit 
by  him  against  the  plaintiff,  on  a  demand  in  his  favor 
which  might  have  been  pleaded  as  a  set-off.  He  had  a  right 
to  avail  himself  of  his  cross  demand  by  way  of  set-off,  but 
was  not  bound  to  do  so.  It  is,  however,  quite  a  different 
question,  whether  a  defendant,  having  a  subsisting  de- 
mand against  the  plaintiff,  which  constituted  a  good  set- 
off in  the  suit  at  law,  can  withhold  it  as  a  defense  to  the 
action  at  law,  and,  after  the  judgment  has  been  rendered, 
make  it  the  basis  of  a  suit  in  chancery  against  the  plaintiff", 
because  the  existence  of  insolvency  constituted  it  an 
equitable  as  w^ell  as  a  legal  set-off.  If  a  defendant  has  a 
cross  demand,  which  is  a  good  set-off  at  law,  and  is  also 
an  equitable  set-off  because  of  the  insolvency  of  him 
against  whom  the  cross  demand  exists,  can  he  withhold 
the  defense  at  law,  because  it  is  also  available  in  chan- 
cery, and,  when  the  judgment  is  rendered,  make  that  de- 
fense in  chancery  which  he  could  have  made  to  the  suit 
at  law  ?  We  decide  this  question  in  the  negative.  If  a 
defense  is  both  legal  and  equitable — if  it  be  a  matter  of 
concurrent  jurisdiction — it  must  be  brought  forward  in 
the  forum  whose  jurisdiction  first  attaches.  If  not,  it  can 
never,  in  the  absence  of  some  legal  excuse  for  not  defend- 
ing at  law,  be  made  available  as  a  defense ;  and,  in  the  case 
of  set-oft',  the  defendant  must,  in  the  absence  of  such 
excuse,  be  left  to  his  independent  suit  on  his  cross  de- 
mand. The  following  authorities  fully  sustain  our  con- 
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clasion. — Foster  v.  The  State  Bank,  17  Ala.  672  ;  Saun- 
ders V.  Fisher,  11  Ala.  812 ;  Galbraith  v.  '  Martin  & 
Findley,  5  Humph.  50  ;  Mallorj  v.  Matlock,  10  Ala.  595 ; 
Teague  v.  Eussell  &  Moore,  2  St.  420 ;  Hill  v.  Mcl^eill, 
8  Porter,  432  ;  French  v.  Garner,  7  Porter,  549 ;  Willard's 
Eq.  Jur.  355;  Hendrickson  v.  Hinckley,  17  How.  443; 
Pollock  V.  Gilbert,  16  Ga.  402 ;  7  Cranch,  332 ;  10  Grat- 
tan,  228.  The  decision  of  this  court  in  Foster  v.  State 
Bank,  siqwa,  is  precisely  in  point,  and,  by  reasoning 
which  we  regard  conclusive,  supports  the  proposition, 
that  if  the  defense  be  both  legal  and  equitable,  the  defend- 
ant cannot  enjoin  the  judgment,  without  the  averment 
of  some  sufficient  legal  excuse  for  the  failure  to  defend 
at  law. 

The  complainant  in  this  suit  had  an  opportunity,  as  full 
and  complete,  to  set  off  his  demand  against  the  Winter 
Iron-Works  in  the  garnishment  proceeding,  as  he  could 
have  had  in  the  chancery  court.  iN"©  excuse,  which  the 
law  deems  sufficient,  for  the  failure  to  make  the  defense 
to  the  garnishment  proceeding,  is  averred.  It  does  not 
appear  that  the  AVinter  Iron-Works  was  not  as  insolvent 
then,  as  when  the  bill  was  filed  ;  nor  does  it  appear  that 
the  complainant  was  not  then  fully  apprised  of  all  the 
facts  which  go  to  make  up  the  defense.  The  reason  for 
not  making  the  defense,  alleged  in  the  bill,  is,  that  the 
complainant  was  advised  that  the  district  court  of  the 
United  States  had  no  jurisdiction,  to  allow  the  set-oif. 
This  is  no  excuse  for  the  failure  to  defend  at  law. — Law-  • 
son  V.  Bettison,  7  English's  (Ark.)  R.  401:  Powell  v. 
Stewart,  17  Ala.  719 ;  Watts  &  Gayle  v.  Bower,  20  Ala. 
817 ;  Perrine  v.  Carlisle,  19  Ala.  688;  Hair  &  Labuzan  v. 
Lowe,  19  Ala.  224 ;  Stein  v.  Burden,  at  the  last  term ; 
Saunders  v.  Fisher,  11  Ala.  812. 

It  is  proper  to  remark,  that  no  averment  of  the  discov- 
ery of  any  new  facts  is  made  in  the  bill.  It  may  be  infer- 
red, on  the  contrary,  that  the  complainant  knew  all  the 
facts  set  forth  in  his  bill  when  he  answered  the  garnish- 
ment. It  is  not  alleged  that  he  was  prevented  by  fraud, 
accident,  or  mistake,  from  bringing  forward  his  defense 
to  the  garnishment  proceeding.     Every  defensive  matter 
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alleged  in  the  bill,  which  could  have  been  good  in  any 
forum,  was  available  in  the  district  court  of  the  United 
States.  ISTo  reason,  deemed  sufficient,  for  not  making 
the  defenses  at  law  which  are  here  set  up,  is  shown  ;  and 
no  relief  can  be  had  in  chancery.  The  hardship  of  the 
complainant's  situation  cannot  justify  a  departure  from 
the  rule  of  law,  which  requires  from  him  that  he  excuse 
the  failure  to  defend  at  law,  before  he  can  have  a  standing 
in  equity. — Lawson  v.  Bettison,  T  Eng.  (Ark.)  Rep.  401, 
and  authorities  there  cited. 

The  decree  of  the  chancery  court  is  affirmed,  at  the 
costs  of  the  appellant. 


McARTHUR  vs.  CARRIE'S  ADM'R. 

[detinue  for  slaves.] 

1.  Struck  jury. — The  court  is  not  required  (Code,  §  2264)  to  be  active  in 
assigning  a  struck  jury,  and  is  not  bound  to  grant  one,  on  demand  of  either 
party,  unless  the  demand  is  made  before  the  organization  of  the  jury  is 
entered  upon. 

2.  ^Vhen  motion  to  suppress  deposition  must  be  made. — The  statute  (Code,  §  2328) 
requiring  that  a  motion  to  suppress  an  entire  deposition  must  be  made 
"  before  entering  on  the  trial,"  the  court  may  properly  refuse  to  entertain 
such  motion  after  the  trial  has  commenced,  although  the  party's  attorney 
states  that,  "  in  the  hurry  of  preparation  for  trial,  he  had  forgotten  to  make 
the  motion ''  at  the  proper  time,  and  offers  to  let  the  cause  stand  in  the 
same  position  before  the  court  as  though  it  had  been  made  at  the  i^roper 
time. 

3-4.  Amendrmnt  of  sheriff's  return. — A  sheriff  may,  by  leave  of  the  court, 
amend  his  return  on  a  writ  in  detinue,  according  to  the  facts,  so  as  to  make 
it  show  that  his  seizure  of  slaves  under  it  was  discharged,  by  order  of  the 
plaintiff's  attorney,  before  the  slaves  were  seized  under  a  second  writ ;  and 
such  amended  return  relates  back  to  the  time  when  it  ought  to  have  been 
made. 

5-6.  Relevancy  of  evidence  affecting  validity  of  sale  by  administrator. — Where  the 
validity  of  a  sale  by  an  administratrix  is  at  issue,  in  an  action  brought  by 
the  administrator  dc  bonis  non  against  one  claiming  under  the  purchaser, 
the  declarations  of  the  administratrix,  expressing  her  opinion  that  the  sale 
was  good,  are  not  admissible  evidence  for  the  purchaser ;  nor  can  be  be 
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allowed  to  prove  that  the  administratrix  applied  the  proceeds  of  sale  to 
the  support  and  education  of  the  intestate's  children. 

7.  Ratification  by  distributees  of  unauthorized  sale  by  administrator. — The  distribu- 
tees' receipt  of  property,  bought  with  the  proceeds  of  an  unauthorized  sale 
by  the  administrator,  as  a  part  of  the  assets  of  the  intestate's  estate,  can- 
not operate  a  ratification  of  the  sale,  unless  they  were  of  lawful  ago  at  the 
time  they  received  it,  and  knew  with  what  funds  it  had  been  bought. 

8.  Admissibility  of  administrator's  declarations  as  evidence  for  his  successor. — The 
declarations  of  an  administrator  in  chief,  who  has  made  a  sale  of  property 
belonging  to  the  estate,  to  the  cifect  that  the  sale  was  private,  are  not  com- 
petent evidence  for  a  succeeding  administrator,  who  seeks  to  recover  the 
property  from  one  claiming  under  the  purchaser. 

9.  Mississippi  statute  forbidding  private  sales  by  administrators. — Under  the  Missis- 
sippi statute  of  1821,  (Hutchinson's  Miss.  Code,  669,  §  109,)  as  shown  in 
the  record  in  this  case,  a  private  sale  by  an  administrator,  of  the  property 
of  his  intestate's  estate,  is  void. 

10.  Against  ichom  detinue  lies. — Detinue  does  not  lie  against  one  who  has  been 
dispossessed  of  the  property  by  legal  process,  unless  the  legal  custody  of 
the  property  has  terminated  before  the  levy  of  the  writ ;  if  the  property  is 
in  the  sheriff's  actual  possession  when  the  writ  is  issued  and  put  into  his 
hands,  having  been  seized  under  a  previous  writ  against  the  same  defend- 
ant, at  the  suit  of  a  former  administrator  of  the  plaintiff's  intestate,  it  can- 
not be  taken  under  the  second  wi'it,  unless  the  first  levy  was  dismissed 
before  the  second  writ  was  issued. 

11.  Presumption  of  title  to  personalty  from  twenty  years  possessioti. — Proof  of  the 
uninterrupted  adverse  possession  of  personal  property  for  twenty  years 
raises  a  primafacie  presumption  of  title  and  ownership,  which  can  only  be 
overturned  by  proof  showing  that  such  possession  is  not  inconsistent  with 
the  plaintiff's  right,  or  explaining  and  excusing  the  long  acquiesence  on 
some  other  ground  than  original  defect  of  title  in  the  possessor. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
.  Tried  before  the  Hon.  Jonx  Gill  SiiORTEr.. 


This  action  was  brouglit  by  Walter  "W.  Carrie,  as  ad- 
ministrator of  Henry  W.  Carrie,  deceased,  to  recover  cer- 
tain slaves,  to-wit,  Fanny  and  her  four  children,  which 
were  claimed  by  the  defendant,  John  McArthur,  under  a 
purchase  by  his  father  from  Mrs.  Amelia  Carrie,  the  widow 
and  administratrix  in  chief  of  said  Henry  W.  Carrie,  de- 
ceased ;  and  was  commenced  on  the  11th  day  of  August, 
1853.  The  defendant  pleaded  "  not  guilty,  in  short  by 
consent,  with  leave  to  give  in  evidence  such  matter  as 
could  be  specially  pleaded  in  bar."  The  bill  of  exceptions 
purports  to  set  out  all  the  evidence  which  was  offered  on 
the  trial,  and  which  was,  in  substance,  as  follows : 

"After  the  parties  had  announced  [themselves  ready 
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for  trial],  the  court  directed  them  to  submit  their  cause 
to  jury  ]^o.  2,  and  called  on  the  plaintiff  to  accept  or  re- 
ject said  jury.  The  plaintiff  thereupon  objected  to  one 
of  said  jurors,  and  accepted  the  others ;  and  the  defend- 
ant, being  then  called  upon  to  pass  on  the  jury,  replied 
by  demanding  a  struck  jury;  which  the  court  refused  to 
grant,  and  the  defendant  excepted.  The  defendant  then 
rejected  one  of  said  jurors,  and  accepted  the  balance ;  and 
the  jury  was  then  completed  by  the  addition  of  two  other 
acceptable  jurors  in  place  of  the  two  thus  rejected." 

"The  plaintiff  Ihen  offered"  in  evidence  his  letters  of 
administration  on  the  estate  of  said  Ilenry  W.  Carrie, 
deceased,  which  were  granted  by  the  probate  court  of 
Tallapoosa  county,  a  short  time  before  the  commence- 
ment of  this  suit,  while  the  slaves  sued  for  were  in  said 
county.  At  this  stage  of  the  cause,  the  defendant's  coun- 
sel stated  to  the  court  that,  in  the  hurry  of  preparation  for 
trial,  he  had  forgotten  to  move  to  suppress  the  deposition 
of  Lewis  Daniels,  which  had  been  taken  by  the  plaintiff' 
without  first  making  the  affidavit  req^uircd  by  law ;  and 
asked  leave  to  make  said  motion  then,  for  the  reason  speci- 
fied, and  offered  to  let  the  cause  stand  in  the  same  posi- 
tion before  the  court  as  though  the  motion  had  been  made 
at  the  proper  time,  and  that  the  plaintiff  might  have  the 
same  right  to  move  a  continuance  if  the  deposition  was 
suppressed.  The  court  refused  to  suppress  the  deposition, 
or  to  allow  the  motion  to  suppress  to  be  then  made;  and 
the  defendant  excepted." 

The  plaintiff  then  read  in  evidence  the  sheriff's  en- 
dorsem'ent  on  the  writ  in  this  case,  showing  his  seizure  of 
the  slaves  in  controversy,  and  proved  by  the  sheriff  the 
value  of  each  one  of  the  slaves.  "  The  sheriff"  stated, 
on  cross  examination,  that  at  the  time  the  writ  in  this 
case  was  served  by  copy  on  defendant,  and  by  taking  the 
slaves,  said  slaves  were  in  the  county  jail  of  Tallapoosa, 
where  they  had  been  placed  by  him  a  few  days  before,  by 
virtue  of  another  writ  against  this  defendant,  in  favor  of 
Mrs.  Amelia  Carrie,  as  administratrix  of  said  Henry  Car- 
rie, deceased;  which  writ  was  issued  by  the  clerk  of  this 
court,  on  the  3d  day  of  August,  1853,  and  placed  in  the 
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hands  of  the  sheriff  on  the  same  day  to  be  executed." 
The  sheriff  further  stated,  on  cross  examination,  "  that 
he  had  the  slaves  in  his  possession,  by  virtue  of  said  pro- 
cess, on  the  11th  August,  1853,  when  he  was  informed  by 
plaintiff's  attorney  that  he  should  not  give  bond  for  them, 
and  was  then  instructed  by  the  said  attorney,  as  the  de- 
fendant had  not  given  bond,  to  discharge  said  order  of 
seizure,  and  to  make  a  new  seizure  under  the  writ  in  this 
case ;  that  said  attorney  further  stated  to  him  at  the  same 
time,  that  he  had  not  intended  to  give  bond  from  the  first, 
but  only  wanted  to  catch  the  property  under  the  first 
writ,  and  then  take  out  letters  of  administration  de  bonis 
non  in  this  county,  and  sue  out  a  new  writ  in  favor  of  such 
administrator  de  bonis  non;  that  this  conversation,  together 
with  the  instructions  to  dismiss  the  first  and  make  another 
seizure,  was  had  at  the  court-house ;  that  his  best  impres- 
sion was,  he  then  went  to  the  jail,  some  two  or  three 
hundred  yards  oft',  and, made  the  new  seizure  and  service 
as  they  appear  in  his  endorsement ;  and  that  the  defendant 
was  present,  claiming  and  demanding  the  slaves,  but  wit- 
ness utterly  refused  to  let  him  have  them.  The  witness 
was  then  asked,  if  he  had  been  instructed  to  dismiss  the 
levy  under  the  first  writ,  why  he  had  not  done  so  by  some 
entry  on  said  writ ;  to  which  he  replied,  that  he  had ;  but, 
on  examining  said  writ,  he  admitted  that  he  had  not,  and 
that  it  appeared  from  the  records  of  the  court,  when  ex- 
amined, that  no  entry  of  dismissal  had  been  made  in  said 
suit,  Until  the  fall  term,  1854,  but  that  he  had  been  directed 
b}'  plaintiff's  attorney  to  discharge  the  seizure  under  the 
first  writ  before  the  property  was  taken  under  the  "present 
writ ;  further,  that  he  had  no  claim  on  his  part  to  the 
slaves,  and  that  he  held  them  in  the  meantime,  between 
the  direction  to  discharge  the  first  seizure  and  the  seizure 
in  this  case,  under  the  instructions  to  make  the  new  seiz- 
ure, as  the  property  of  the  defendant,  and  refused  to  let 
him  have  them." 

The  plaintiff  then  suggested  to  the  sheriff',  that  he  had 
better  amend  his  return  on  the  first  writ,  so  as  to  make 
it  correspond  with  the  facts  above  stated ;  and  the  court 
having  decided,  against  the   defendant's  objection,  that 
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the  amendment  might  be  made,  the  sherift'  tlien  signed' 
an  amended  return,  which  was  written  out  for  him  by 
the  plaintiff's  attorney,  in  these  words:  "By  virtue  of 
instructions  from  the  plaintiff's  attorney,  who  says  that 
plaintiff  will  not  give  bond  to  take  said  slaves  into  his 
possession,  and  instructing  me  to  discharge  the  seizure,  I 
hereby  discharge  said  seizure  or  levy  under  this  writ, 
this  11th  August,  1853."  The  defendant  excepted  to  the 
allowance  of  this  amendment,  and  also  to  its  admission 
in  evidence,  but  the  court  admitted  it  as  evidence ;  "  and 
the  sheriff'  then  again  stated,  on  further  cross  examina- 
tien,  that  he  did  not  part  with  the  possession  of  said  slaves, 
nor  let  them  out  of  the  jail,  before  he  made  the  last 
seizure  or  levy." 

It  appeared  that  the  slave  Fanny,  the  mother  of  the 
other  slaves  in  controversy,  belonged  to  said  Henry  W. 
Carrie,  deceased,  at  the  time  of  his  death,  which  occurred 
at  his  residence  in  Hancock  county,  Mississippi,  in  the 
year  1828 ;  that  Mrs.  Amelia  Carrie,  the  widow  of  the 
deceased,  there  took  out  letters  of  administration  on  his 
estate,  returned  the  slave  Fanny  in  her  inventory  of  the 
assets  of  the  estate,  and,  some  time  in  1829  or  1830,  sold 
said  slave  to  the  father  of  the  defendant  in  this  suit,  for 
§•400;  and  that  said  slave,  with  her  increase,  was  held  by 
said  McArthurs,  father  and  son,  under  said  purchase,  in 
the  State  of  Mississippi,  until  March,  1853,  when  they 
were  removed  by  said  defendant  to  Tallapoosa  county  in 
this  State.  In  March,  1853,  the  court-house  of  said  Han- 
cock county,  Mississippi,  was  burned  down ;  and  all  the 
records  of  the  probate  court,  containing  the  papers  which 
related  to  the  estate  of  said  Henry  W.  Carrie,  deceased, 
were  destroyed.  Secondary  evidence  of  the  contents  of 
these  papers,  and  particularly  in  reference  to  the  sale  of 
said  slave  by  the  administratrix,  was  introduced  by  both 
parties;  consisting  of  the  depositions  of  persons  who  had 
held  the  office  of  clerk  of  said  court,  and  others  who  were 
present  at  or  connected  with  the  sale.  The  evidence  ad- 
duced by  the  plaintiff"  tended  to  show  that  said  sale  was 
private,  while  that  adduced  by  the  defendant  tended  to 
show  that  it  was  public.     One  Eoan,  a  witness  for  the 
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defendant,  who  testified  to  the  public  character  of  the 
sale  of  the  slave,  further  testified  as  follows :  "  After  pay- 
ing her  husband's  debts,  Mrs.  Carrie  laid  out  the  balance 
of  the  money  in  a  stock  of  cattle,  with  which  means  she 
raised  and  educated  her  children,  and  afterwards  divided 
the  cattle  among  her  children,  which  they  received  as 
coming  to  them  from  their  father's  estate;  and  they  have 
put  their  marks  and  brands  on  the  cattle.  "Witness  has 
frequently  heard  Mrs.  Carrie  say,  that  the  sale  was  a  good 
one,  as  she  had  received  the  advice  of  her  attorney,  Mr. 
Hale."  The  court  excluded  each  portion  of  this  evidence, 
on  separate  motions  by  the  plaintiff;  and  the  defendant 
reserved  excej^tions  to  its  several  rulings. 

The  plaintiff  also  read  in  evidence,  from  Hutchinson's 
Mississippi  Code,  the  statute  of  that  State  forbidding  ad- 
ministrators to  sell  property  belonging  to  their  intestates' 
estates  without  an  order  of  court,  or  to  take  it  at  its  ap- 
praised value ;  and  the  defendant  read,  from  the  same 
book,  the  several  statutes  of  limitations.  The  former  of 
these  statutes  may  be  found  in  Hutchinson's  Mississippi 
Code,  page  669,  §  109;  p.  672,  §  117;  p.  662,  §  85,  and 
p.  661,  §  78.  The  statutes  of  limitations  may  be  found 
on  the  following  pages ;  p.  825,  §§  4,  7  ;  p.  830,  §  4 ;  p.  832, 
§§  17,  18. 

The  court  charged  the  jury  as  follows :  "  That  if  the 
jury  should  be  satisfied  from  the  evidence  that  the  slave 
Fanny  was  the  property  of  Henry  Carrie,  and  in  his  pos- 
session, at  the  time  of  his  death ;  that  he  died  in  Hancock 
county,  Mississippi;  that  Mrs.  Amelia  Carrie  obtained 
letters  of  administration  on  his  estate  in  the  probate 
court  of  said  county,  took  possession  of  said  slave  under 
her  grant  of  letters,  and  afterwards  sold  her,  at  private 
sale,  to  James  McArthur,  the  defendant's  father, — then 
such  sale  was  void,  and  passed  no  title  to  said  McArthur, 
but  the  title  remained  in  the  estate  of  said  Henry  Carrie; 
and  if  the  jury  should  further  find  from  the  evidence  that 
there  was  no  final  settlement  of  said  estate  by  said  admin- 
istratrix, and  no  discharge  of  her  as  such  administratrix 
by  said  probate  court,  and  no  appointment  of  an  adminis- 
trator de  bonis  non  of  said  estate,  until  the  appointment  of 
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plaintift*  by  the  probate  court  of  Tallapoosa  county  in 
this  State;  and  that  defendant  brought  said  slaves  to  Tal- 
lapoosa county  in  1853,  before  letters  of  administration 
were  granted  by  said  probate  court  to  plaintiff;  and  that 
said  slaves,  at  the  commencement  of  this  suit,  were  in 
the  jail  of  Tallapoosa  county,  under  the  circumstances 
stated  by  the  sheriff, — then  the  statutes  of  Mississippi 
which  had  been  rea-d  in  evidence  furnished  no  sufficient 
bar  to  plaintiff's  right  of  recovery,  and  they  must  find  for 
the  plaintiff,  even  though  they  should  believe  from  the 
evidence  that  defendant  and  his  father,  under  whom  he 
claimed,  had  held  possession  of  said  slave  in  Hancock 
county,  Mississippi,  for  twenty  years  continuously,  claim- 
ing them  openly  as  their  own  property." 

The  defendant  excepted  to  each  part  of  this  charge,  and 
now  assigns  it  aserror,  together  with  all  the  other  rulings 
of  the  court  above  stated. 

Parsons  &  J.  "White,  for  appellant. — 1.  The  court  erred 
in  refusing  a  struck  jury  to  t~he  defendant.  The  language 
of  the  statute  (Code,  §  2264)  is  positive.  The  defendant 
asserted  his  right  at  the  first  moment  it  was  proper  for 
him  to  do  so.  The  court  might  have  required  both  par- 
ties, before  entering  on  the  trial,  to  say  whether  thej^  de- 
manded a  struck  jury;  and  their  failure  then  to  demand 
it  would  have  forfeited  the  right.  But  the  court,  instead 
of  doing  this,  called  on  each  party  in  turn  to  say  whether 
he  was  satisfied  with  jury  ^o.  2;  and  the  defendant,  in 
response  to  the  inquiry,  demanded  his  statutory  right. 

2.  The  defendant  had  not,  at  the  commencement  of  the 
suit,  such  possession  as  made  him  liable  in  detinue.  The 
property  had  been  taken  from  him  under  legal  process, 
and  was  neither  actually  nor  potentially  in  his  possession. 
Walker  v.  Fenner,  20  Ala.  199 ;  Cole  v  Connelly,  16  Ala. 
281 ;  Governor  v.  Gibson,  14  Ala.  326 ;  Union  Bank  v. 
Benham,  23  Ala.  143 ;  1  Brevard,  301 ;  3  Leigh,  694. 

3.  The  sheriff  should  not  have  been  permitted  to  amend 
his  return  on  the  first  writ,  because  rights  had  in  the 
meantime  attached  under  it. — Watkins  v.  Gayle,  4  Ala. 
153 ;  McGehee  v.  McGehee,  8  Ala.  86 ;  Barton  v.  Lock- 
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hart,  2  S.  &  P.  109;  2  H.  &  M.  180;  5  Howard,  173; 
13  Mass  270;  Smede's  Digest,  385,  §  23;  7  Ala.  715; 
5  S.  &  P.  118.  The  same  authorities  show  that  the  court 
erred  in  allowing  the  amended  return  to  be  read  in  evi- 
dence. 

4.  The  declarations  of  Mrs.  Carrie,  as  proved  by  the 
witness  Daniels,  were  mere  hearsay.  She  was  not  then 
in  possession  of  the  slaves,  nor  was  the  defendant  present. 
Moreover,  she  was  estopped  from  denying  the  validity  of 
her  own  sale. — Pistole  v.  Street,  5  Porter,  64;  Fambro  v. 
Gantt,  12  Ala.  298;  Hopper  v.  Steele,  18  Ala.  §28;  Lay 
Y.  Lawson,  24  Ala.  184;  Wyatt's  Adm'r  v.  Eanibo, 
29  Ala.  510.  Kor  could  she,  by  her  subsequent  declara- 
tions, affect  the  title  of  one  claiming  under  a  purchase 
from  her. — Gillespie's  Adm'r  v.  Burleson,  28  Ala.  526. 

5.  The  evidence  offered  by  the  defendant,  to  show  that 
Mrs.  Carrie  paid  the  debts  of  the  estate  with  a  portion  of 
the  mone}^  arising  from  the  sale  of  these  slaves,  and  pur- 
chased cattle  and  other  property  with  the  residue,  which 
she  afterwards  divided  among  her  children,  and  which 
"they  received  as  a  portion  of  their  father's  estate,"  was 
unquestionably  relevant,  as  tending  to  show  an  election 
by  the  parties  in  interest  to  treat  the  sale  as  an  adminis- 
tration.— Elliott  V.  Branch  Bank  at  Mobile,  20  Ala.  345, 
and  cases  there  cited. 

6.  The  validity  of  the  defendant's  title  depends  on  the 
laws  of  Mississippi :  if  his  title  was  good  when  he  left 
that  State,  in  March,  1853,  he  has  not  lost  it  by  coming 
here.  The  charge  of  the  court  erroneously  assumes,  that 
the  Mississippi  statute  read  in  evidence,  forbidding  private 
sales  by  administrators,  was  enacted  before  the  sale  in 
question  was  made.  The  bill  of  exceptions  purports  to 
set  out  all  the  evideijce,  but  does  not  show  when  that 
statute  was  passed ;  and  by  the  common  law,  which  must 
be  presumed  to  prevail  in  the  absence  of  proof  to  the 
contrary,  an  administrator  might  make  a  private  sale. 
But,  if  that  statute  applies  to  the  case,  it  only  authorizes 
the  distributees  to  avoid  such  sale,  and  does  not  render  it 
absolutely  void. — Hopper  v.  Steele,  18  Ala.  834 ;  Baines 
V.  McGehee,  1  Sm.  &  Mar.  208 ;  Murphy  v.  Clark,  1  ib. 
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221 ;  Morton  v.   Howard,  2   ib.   527 ;  Miller  v.   Helm, 
2  ib.  687. 

7.  The  charge  erroneously  assumes,  also,  that  the  stat- 
utes of  Mississij)pi  authorized  an  action  for  the  recovery 
of  these  slaves  after  more  than  twenty  yeays  open  adverse 
possession  of  them  in  that  State.  This  is  at  variance 
with  well-settled  legal  presumptions,  as  recognized  by 
several  decisions  of  this  court. — Rhodes  v.  Turner  and 
Wife,  21  Ala.  217 ;  Barnett  v.  Tarrence,  23  Ala.  466 ; 
Gantt's  Adm'r  v.  Phillips,  23  Ala.  189,  and  cases  there 
cited ;  see,  also,  Bird  v.  Graham,  1  Iredell's  Eq.  R.  196. 

Wm.  p.  &  T.  G.  Chilton,  with  Jas.  E.  Belser,  contra. 
1.  The  call  for  a  struck  jury  came  too  late,  and  was, 
therefore,  properly  refused. 

'    2.  The  motion  to  suppress  the  deposition  of  Daniels 
came,  too  late,  and  was  correctly  overruled. — Code,  §  2328. 

3.  The  amendment  of  the  sheriff's  return  was  author- 
ized by  the  facts  to  which  that  officer  deposed,  and  w'as 
allowable  under  several  decisions  of  this  court, — Brandon 
V.  Snow,  2  Stew.  255 ;  Woodward  v.  Harbin,  4  Ala.  534. 

4.  The  defendant's  possession  was  sufficient  to  author- 
ize the  suit  against  him. — Walker  v.  Fenner,  20  Ala.  198; 
Fenner  v.  Kirkman.  26  Ala.  653.  The  sheriff,  w^iile  he 
holds  possession  of  property  under  legal  process,  is  the 
agent  of  both  parties,  and  holds  as  bailee  for  him  who 
may  be  held  entitled  to  it.  On  the  plaintiff's  order  to 
the  sheriff"  to  discharge  the  seizure  under  the  first  writ, 
the  latter  became  a  mere  bailee  for  the  defendant ;  and 
the  property  was,  in  legal  contemplation,  in  the  defend- 
ant's possession. 

5.  Under  the  Mississippi  statute  read  in  evidence,  which 
is  substantially  like  our  own,  a  private  sale  by  an  admin- 
istrator is  void. — Hutchinson's  Miss.  Code,  669,  §  109 ; 
Clay's  Digest,  223,  §  13 ;  Baines  v.  McGehee,  1  Sm.  & 
Mar.  208 ;  Wharton  v.  Howard,  2  Sm.  &  Mar.  527 ;  Gel- 
strop  V.  Moore,  26  Miss.  206 ;  Currie  v.  Stew^art,  27  Miss. 
52 ;  Ventress  v.  Smith,  10  Peters,  161 ;  Fanibro  v.  Gantt, 
12   Ala.  298;  Hopper  v.  Steele,  18   Ala.  828;  Wier  v. 
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Davis  &  Humphries,  4  Ala.  442 ;  Dearman  v.  Dearman, 
4  Ala.  521 :  Laj  v.  Lawson,  24  Ala.  184. 

6.  The  sale  of  the  slaves  by  Mrs.  Carrie,  if  private,  be- 
ing void,  the  statute  of  limitations  does  not  bar  a  recov- 
ery by  this  plaintiif.  Although  the  sale  was  void  as  to 
the  distributees,  it  was  valid  as  to  the  administratrix  by 
whom  it  was  made,  and  she  was  estopped  from  suing  for 
the  property.  Therefore,  there  was  no  one  capable  of 
suing  until  the  appointment  of  the  administrator  de  bonis 
non,  and  the  statute  of  limitations  did  not  begin  to  run 
until  his  appointment. — Hopper  v.  Steele,  18  Ala.  828 ; 
Swink's  Adm'r  v.  Snodgrass,  17  Ala.  653 ;  Lay  v.  Lawson, 

•24  Ala.  184;  2  Sm.  &  Mar.  527;  4  Cushm.  206. 

7.  Xo  legal  presumption  of  acquiescence  can  be  drawn 
from  mere  lapse  of  time,  when  there  is  no  person  capable 
of  suing.— 7  Har.  &  John.  24 ;  5  Barn.  &  Ad.  66  ;  2  Ver- 
non, 695;  3  Bac.  Abr.  515;  1  Burr.  434;  1  Esp.  254; 
2  Cranch,  180  ;  10  Johns.  147  ;  1  Bay,  483  ;  1  Wash.  18  ; 
1  Phil.  Ev.  119 ;  4  Cranch,  415.  Presumptions,  drawn 
from  mere  lapse  of  time,  may  be  rebutted  by  slight  cir- 
cumstances.—23  Penn.  State  Eep.  421;  9  Gill,  361; 
4  liich.  L.  203;  2  Jones,  (L.  E.)  155.  Such  presumptions 
do  not  obtain  in  favor  of  one  who  gets  the  property  of 
an  estate  illegally.— 6  J.  J.  Mar.  21 ;  5  Maryland  R.  237. 

STOXE,  J.— 1.  The  Code  (§  2264)  does  not  require  the 
court  to  be  active  in  assigning  a  struck  jury,  in  the  cases 
for  which  that  mode  of  trial  is  provided.  It  is  only  when 
one  of  the  parties  makes  the  necessary  demand,  that  the 
court  is  called  upon  to  order  the  selection  of  a  jury  ac- 
cording to  the  provisions  of  the  section  we  are  consider- 
ing. It  follows  from  this,  that  immediately  after  the 
parties  have  announced  themselves  ready  for  trial,  and 
before  any  steps  have  been  taken  therein,  the  party  desir- 
ing a  struck  jury  must  make  the  demand;  and  if  he 
delay  until  the  organization  of  the  jury  has  been  entered 
upon,  the  court  is  not  bound  to  grant  his  request. 
Whether  it  would  be  error,  if  the  court  should  make  such 
order  after  the  proper  time  for  making  the  demand  had 
been  permitted  to  elapse,  Ave  need  not  now  inquire. 
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2.  The  motion  to  suppress  the  deposition  of  the  witness 
Daniels,  came  too  late.  The  court  did  right  in  overruling 
it.— Code,  §  2328. 

3.  There  was  no  error  in  permitting  the  sheriff  to 
amend  his  return,  so  as  to  make  it  speak  the  truth.  IsTo 
rights^  as  the  law  recognizes  that  term,  had  vested  in  the 
defendant,  which  were  disturbed  by  the  amendment. 
Hodges  V.  Laird,  10  Ala.  678  ;  Caskcy  v.  Haviland,  13  Ala. 
314 ;  Kemp  &  Buckey  v.  Porter,  6  Ala.  172 ;  Watkins  v. 
Gayle,  4  Ala.  153;  Thatcher  v.  xMiller,  13  Mass.  269; 
McGehee  v.  McGehee,  8  Ala.  86;  Woodward  v.  Harbin, 
4  Ala.  534. 

4.  Having  shown  that  there  was  no  error  in  allowing 
the  amendment  of  the  sheriif 's  return,  such  amended 
return,  under  all  our  authorities,  dates  as  of  the  time 
when  it  should  have  been  made. — See  Hodges  v.  Laird, 
supra  ;  Woodward  v.  Harbin,  supra.  There  was  no  error 
in  admitting  the  amended  return  in  evidence. 

5.  There  was  no  error  in  excluding  the  evidence,  that 
with  the  proceeds  of  the  slave,  Mrs.  Carrie  "raised  and 
educated  her  children — that  is,  by  means  of  the  stock  of 
cattle,"  bought  with  that  money.  To  allow  this  defense, 
would  be  to  legalize  the  void  sale,  by  the  use  to  which 
she  applied  the  proceeds. 

6.  iSTeither  was  it  permissible  to  prove  that  Mrs.  Carrie 
had  expressed  the  belief  that  "  the  sale  was  a  good  one," 
or  that  "  she  knew  the  sale  was  a  good  one,  because  she 
had  received  the  advice  of  her  attorney,  Mr.  Hall."  The 
validity  of  the  sale  depended  on  the  facts  attending  it, 
not  on  her  opinion. 

7.  That  portion  of  the  evidence  of  the  witness  Roan, 
which  states  tliat  "she  (Amelia  Carrie)  afterwards  divided 
the  cattle "  (bought  with  the  proceeds  of  the  slave) 
"  among  her  children,  which  they  received  as  coming  to 
them  from  their  father's  estate,"  presents  a  question  of 
more  difficulty.  Evidently,  the  testimony,  as  offered,  was 
wholly  insufficient  as  a  defense  to  this  action.  Their 
receipt  of  the  cattle,  which,  it  is  alleged,  were  bought 
with  the  money  received  for  the  slave,  could  not  operate 
as  a  ratification  of  the  sale  of  said  slave,  unless  they,  the 
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cliildren,  at  the  time  they  received  the  cattle,  were  of 
lawful  age,  and  knew  with  what  funds  the  cattle  had  been 
bought.  Whether  this  defense  will  avail,  if  they  had 
such  knowledge,  we  do  not  now  determine. — See  Story 
on  Agency,  §§  244-253;  Butler  &  Alford  v.  O'Brien, 
5  Ala.  316;  Elliott  v.  Br.  Bank  of  Mobile,  20  Ala.  345. 

8.  That  portion  of  the  evidence  of  the  witness  Daniels, 
which  assumed  to  repeat  a  declaration  made  by  Mrs.  Car- 
rie, to  the  effect  that  the  slave  Fanny  had  been  sold  at 
private  sale,  should  have  been  excluded.  She  is  not  a 
party  to  this  suit ;  was  not  in  possession  of  the  property 
when  she  made  the  declaration  ;  and  it  was  not  made  in 
connection  with  any  act  which  it  could  explain.  A^^e 
suppose  this  decision  was  made  on  the  authority  of  Gantt 
V.  Phillips,  23  Ala.  295.  In  that  case,  the  declarations 
were  proved  against  the  administrator  de  bonis  non,  to  de- 
feat the  claim  he  set  up.  They  consisted  chiefly  of  state- 
ments made  by  the  executrix,  Mrs.  Gantt,  while  she  had 
control  of  the  estate.  In  this  case,  the  declarations  are 
offered  by  the  administrator  de  bonis  non,  to  defeat  the  title 
executed  by  the  administratrix  in  chief,  and  to  show  con- 
tinuing property  in  the  estate.  The  difference  consists  in 
the  well-defined  distinction  between  proving  admissions 
against  and  for  the  party  making  them. 

The  charge  of  the  court  presents  the  only  remaining 
questions  which  we  propose  to  consider.  The  charge 
must  be  construed  in  connection  with  the  evidence,  all  of 
which  is  set  out  in  the  bill  of  exceptions.  The  plaintiff" 
read  in  evidence  a  statute  of  Mississippi,  prohibiting  pri- 
vate sales  by  executors  and  administrators,  and  which 
agrees  in  substance  with  our  own.  The  proof  is  in  con- 
flict, whether  the  sale  of  the  slave  Fanny  by  Mrs.  Carrie 
was  public  or  private ;  but  the  jury,  we  suppose,  found  it 
was  private.  The  proof  conduces  to  show  that  the  sale 
and  change  of  possession  took  place  more  than  twenty 
years  before  the  present  suit  was  brought.  The  proof 
also  shows  that,  when  this  suit  was  instituted,  the  slaves 
in  controversy  were  in  the  jail  of  Tallapoosa  county,  hav- 
ing been  lodged  there  by  the  sheriff" under  a  former  seizure, 
in  a  suit  by  Mrs.  Carrie  against  the  defendant  in  this  suit. 
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The  proof  shows  that,  before  the  seizure  in  this  case,  the 
sheriff  was  instructed  by  the  plaintiff's  attorney — the 
same  attorney  having  instituted  both  suits — to  discharge 
the  levy  made  under  Mrs.  Carrie's  writ.  The  amended 
return  shows  that,  in  legal  effect,  this  "was  then  done. 

9.  The  circuit  court  did  not  err  in  construing  the  Mis- 
sissippi statute  in  relation  to  private  sales  by  administra- 
tors.    In  that  State,  as  in  this,  such  sales  are  void. 

10.  It  is  here  contended,  that,  at  the  time  this  suit  was 
commenced,  the  defendant  had  not  such  possession  of 
the  slaves  as  would  justify  the  maintenance  of  this  action. 

In  the  case  of  Walker  v.  Fenner,  20  Ala.  192,  198, 
which  was  an  action  of  detinue,  this  court  said,  that,  after 
carefully  looking  into  the  authorities,  it  might  "be  safely 
asserted,  as  the  rule  deducible  from  them,  that  to  entitle 
the  plaintiffs  to  recover,  they  must  show  that  the  defend- 
ant, either  at  the  time  of  demand  made,  or,  in  the  event 
there  was  no  demand,  at  the  time  the  writ  was  sued  out, 
had  the  actual  possession,  or  the  controlling  power  over 
the  property ;  unless,  having  the  possession  anterior  to 
such,  demand  or  suit,  he  has  wrongfully,  or  to  elude  the 
plaintiff's  action,  parted  with  it ;  or  unless  he  holds  it 
under  a  contract  of  bailment,  the  terms  of  which  he  vio- 
lates by  failing  to  re-deliver  it."  To  the  same  effect  are 
Fenner  v.  Kirkman,  26  Ala.  650-5 ;  Harris  v.  Hillmau, 
ib.  380. 

At  the  time  this  suit  was  commenced,  the  defendant 
had  not  the  actual  possession  of  the  property,  neither  had 
he,  so  far  as  this  testimony  informs  us,  parted  with  the 
possession  by  any  act  or  volition  of  his  own.  He  had 
been  dispossessed  by  legal  process.  So  long  as  the  property 
was  held  under  that  process,  the  sheriff  had  a  special 
property  in  it,  and  the  defendant  did  not  have  the  "con- 
trolling power"  over  it.  The  primary  court  in  this  case 
instructed  the  jury,  in  effect,  that  if  they  believed  the 
testimony  of  the  witness  Lockett,  as  to  the  custody  of  the 
slaves  when  this  suit  was  brought,  then  the  defendant  had 
such  possession  as  would  justify  this  action.  In  this  the 
circuit  court  passed  on  the  sufficiency  of  the  evidence,  leciv- 
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ing  its  credibility  to  be  passed  on  by  the  jury.  "Was  this 
correct  under  the  facts  of  this  case? 

We  think  it  clear  that,  if  the  sheriff,  under  instructions 
from  plaintiff,  or  her  attorney,  discharged  the  first  levy 
before  the  second  writ  was  sued  out,  this  placed  the  slaves 
under  the  legal  control  of  the  defendant,  and,  on  this 
point,  justified  the  institution  of  the  second  suit.  After 
such  discharge  of  the  levy,  the  sheriflT's  possession  ceased 
to  be  in  his  oflicial  character,  and  he  held  the  slaves  as 
the  naked  bailee  of  the  defendant.  In  other  words,  his 
possession  was  that  of  defendant,  and  became  wrongful 
when  he  failed  to  deliver  the  slaves  on  demand.  The  de- 
fendant had  the  immediate  right  of  possession.  See 
"Walker  v.  Fenner,  supra. 

Let  us  apply  these  principles  to  the  question  we  are 
considering.  The  testimony  of  Lockett,  the  only  witness 
who  speaks  to  this  point,  fails  to  show  that  the  instruc- 
tions to  discharge  the  first  levy  preceded  the  suing  out  of 
the  second  writ.  In  the  brief  statement  of  these  focts, 
the  idea  is  rather  conveyed,  that  at  one  and  the  same 
time,  the  direction  was  given  to  discharge  the  first  levy, 
and  to  make  the  second.  If  this  be  so,  it  is  somewhat 
repugnant  to  the  idea  that  the  instructions  to  discharge 
were  given  before  the  second  writ  was  issued.  In  this 
state  of  the  proof,  the  court  should  have  left  it  to  the 
jury  to  say  whether  the  one  or  the  other  preceded.  If 
the  second  writ  was  issued  before  the  order  was  given  to 
discharge  the  levy,  then  the  defendant  had  not,  "  at  the 
time  the  writ  was  sued  out,"  such  controlling  j)oicer  over 
the  slaves  as  would  sustain  this  branch  of  the  action. 

11.  Another  portion  of  the  charge  instructed  the  jury 
to  find  for  the  plaintiff^,  if  they  found  certain  hypotheti- 
cated  facts  to  be  true,  "  even  should  the}'-  believe  from 
the  evidence  that  defendant  and  his  father,  under  whom 
he  claimed,  held  possession  of  the  slave  Fanny  in  Han- 
cock county,  Mississippi,  for  twenty  years,  claiming  them 
openly  as  their  own  property." 

In  this,  as  in  most  of  the  States  of  this  Union,  there  is 
a  growing  disposition  to  fix  a  period,  beyond  which  hu- 
man transactions  shall  not  be  open  to  judicial  investiga- 
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tion,  even  in  cases  for  which  no  statutory  limitation  has 
been  provided.  This  period  is  sometimes  longer,  and 
sometimes  shorter,  dependent  on  the  nature  of  the  prop- 
erty, and  the  character  of  the  transaction.  By  common 
consent,  twenty  years  have  been  agreed  on,  as  a  time  at 
the  end  of  which  many  of  the  most  solemn  transactions 
will  be  j)resumed  to  be  settled  and  closed.  See  2  Story's 
Equity,  §  1028  h.  The  nature  of  this  presumption,  and  the 
manner  of  drawing  it,  are  not  in  the  mother  country,  and 
in  the  several  States,  the  same.  See,  on  this  subject, 
Cowen  &  Hill's  Notes  to  Phil.  Ev.' (edition  by  Van  Cott,) 
Parti,  pp.  536,-456,  457,  464,  485  to  500,  504-505;  Vol. 
5,  same  edition,  267  ;  Sims  v.  Aughtery,  4  Strob.  Eq.  103. 

The  precise  question  we  are  considering  does  not  ap- 
pear to  have  been  before  considered  in  this  court.  Kin- 
dred questions  have  been  under  review.  In  Rhodes  v. 
Turner  and  Wife,  21  Ala.  210,  an  effort  was  made  to  bring 
an  administrator  to  a  settlement  after  a  great  lapse  of 
time.  Chilton,  J.,  employed  the  following  very  pointed 
language:  "If  a  final  judgment  had  been  rendered, 
according  to  the  principles  of  the  common  law  it  would 
be  presumed  to  have  been  paid  after  the  expiration  of 
twenty  years ;  and  if  the  parties  allow  this  period  to 
elapse  without  taking  any  steps  to  compel  a  settlement, 
we  think  the  presumption  of  payment  arises,  and  the  ex- 
ecutor or  administrator  should  be  exempted  from  the 
necessity  of  hunting  up  evidence  to  prove  accounts  and 
vouchers  which  ordinarily  enter  into  such  settlements." 

In  Barnett  v.  Tarrence,  23  Ala.  463,  a  settlement  had 
been  attempted ;  but  it  was  so  defective,  that,  under  our 
decisions,  it  could  not  be  regarded  as  a  final  settlement. 
More  than  twenty  years  afterwards  the  administrator  was 
cited  to  a  final  settlement,  and  he  was  sought  to  be  charged 
with  assets  for  which  he  had  never  accounted.  This  court, 
after  deciding  that  it  would  presume,  after  so  great  a  lapse 
of  time,  in  favor  of  the  correctness  of  that  settlement, 
that  the  necessary  notices  were  given,  and  that  the  parties 
in  interest  were  present,  proceeded  to  remark,  that  "  a  de- 
cree, rendered  under  such  circumstances,  is  binding  on  the 
parties  to  it  until  it  is  reversed  in  the  proper  court.  *  *  * 
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The  executors  cannot  now  be  called  upon,  in  the  probate 
court,  to  go  into  a  settlement  again,  when  all  parties  have 
reposed  on  that  already  made,  for  so  long  a  period  that  it 
is  fair  to  presume  that  much  of  the  proof  which  was  then 
obtainable  could  not  now  be  commanded."  In  further 
considering  this  presumption,  the  court  added,  "We  have 
carefully  examined  the  ground  on  which  the  rule  here 
suggested  is  founded,  and  are  thoroughly  convinced  its 
adoption  is  essential  to  the  safety  and  repose  of  executors, 
administrators  and  guardians,  and  to  the  advancement  of 
the  ends  of  common  justice.  It  is  strictly  analogous  to 
the  rule  at  common  law  in  relation  to  judgments,  and 
more  liberal  than  the  rule  in  equity  with  respect  to  stale 
claims." 

The  case  of  Gantt's  Adm'r  v.  Phillips,  23  Ala.  275,  was 
a  suit  by  an  administrator  de  bonis  non,  to  recover  a  slave, 
the  title  to  which,  it  was  alleged,  had  never  passed  out  of 
the  estate.  The  defendant,  and  those  under  whom  he 
claimed,  had  been  in  the  adverse  possession  of  the  prop- 
<erty  for  more  than  twenty  years.  The  record  of  the  or- 
phans' court  did  not  show  that  the  person  named  as 
executrix  of  the  will  had  ever  qualified.  If  she  had  not 
qualified,  then  there  could  have  been  no  assent  to  the 
legacy — the  slave  was  still  a  part  of  the  estate  of  the 
testator,  and  the  plaintifi"  was  entitled  to  recover.  The 
circuit  court  charged  the  jury,  that  the  record  of  her  ap- 
pointment as  executrix  would  be  the  highest  and  best 
evidence  of  the  fact ;  but,  if  the  proof  showed  to  their 
satisfaction  that  the  appointment  and  qualification  of  said 
Elizabeth  Gantt  as  executrix  had  been  duly  made,  and 
that  in  the  lapse  of  time  the  papers  and  records  of  the 
appointment  had  been  lost  or  destroyed,  then  the  jury 
might  presume  her  appointment  and  qualification.  The 
latter  part  of  this  charge  was  assigned  as  error.  This 
court,  after  collating  and  commenting  on  many  decisions 
of  other  courts,  said,  "  under  the  circumstances,  we  con- 
sider the  court  left  the  question  to  the  jury  quite  as  favor- 
ably' as  the  plaintiff  was  authorized  to  demand."  The 
j  udgment  was  afiirmed. 
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In  Harvey  v.  Thorpe,  28  Ala.  250,  a  similar  decision 
was  made. — Lay  v.  Lawson,  23  Ala.  377. 

It  will  be  observed,  that  in  the  case  cited  from  our  own 
reports  of  Barnett  v.  Tarrence,  the  presumption  drawn  by 
the  court  in  favor  of  the  regularity  and  validity  of  the 
decree  was  conclusive,  not  a  mere  jprima-facie  intendment, 
liable  to  be  overturned  by  proof.  To  the  same  eftect  is 
the  principle  announced  in  Rhodes  v.  Turner  and  Wife, 
supra.  These  were  proceedings  against  administrators, 
for  wasting,  misapplying,  and  not  accounting  for  assets  of 
the  estates  they  represented.  Under  the  authority  of 
those  cases,  if  an  administrator  has  converted  to  his  own 
use,  or  privately  sold,  the  property  of  the  estate,  and  has 
not  been  proceeded  against  for  the  conversion  until  the 
expiration  of  twenty  years  after  the  time  w^hen  he  should 
have  settled  the  estate,  he  is  forever  discharged,  on  a  mere 
presumption  of  law.  Suppose  after  that  time  an  admin- 
istrator d^  bonis  non  should  be  appointed,  and  should  sue 
the  jjurchaser  for  property  which  the  administrator  in 
chief  had  sold  to  him  privately,  or  without  an  order.  The 
law  would  presume,  in  favor  of  the  faithless  administra- 
tor in  chief,  that  he  had  accounted  and  settled  for  the 
property,  although  the  record  might  show  nothing  on  the 
subject.  If  the  purchaser,  under  these  circumstances, 
should  be  held  accountable  for  this  identical  property, 
would  not  the  law  present  a  strange  anomaly  ?  Applj'ing 
these  principles  to  the  case  at  bar,  Mrs.  Carrie,  in  1853, 
when  this  suit  was  brought,  could  not,  under  our  decis- 
ions, be  made  to  account  for  the  conversion  or  devastavit 
of  these  slaves.  Can  McArthur  be  made  to  account  for 
them  ? 

In  the  cases  of  Gantt  v.  Phillips,  and  Harvey  v.  Thorpe, 
the  question,  whether  the  presumption  was  conclusive  or 
not,  was  not  presented  by  the  record,  and  was  not  dis- 
cussed. We  do  not  regard  them  as  authorities  against 
the  principles  announced  in  Rhodes  v.  Turner  and  Wife, 
and  Barnett  v.  Tan-ence,  supra. 

There  is  an  able  discussion  of  this  question  in  the  case 
of  8ims  V.  Aughtery,  4  Strob.  Eq.  103.  That  case,  in  its 
legal  bearings,  was  strikingly  like  the  present.     The  cir- 
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cuit  decree  was  pronounced  by  Chancellor  Dunkin,  who, 
quoting  from  a  former  decision,  used  the  language  that, 
"the  lapse  of  twenty  years  is  sufficient  to  raise  the  pre- 
sumption of  almost  anything  that  is  necessar^^  to  quiet 
the  title  of  property.  If  there  had  been  no  will  and  no 
administration,  administration  would  nevertheless  be  pre- 
sumed, and  that  defendants  had  acquired  a  title  from  the 
administrator.  *  *  *  After  a  possession  of  twenty- 
five  years,  the  court  will  presume  a  sale  by  the  executor 
for  the  purpose  of  paying  the  debts,  an  administration  de 
bonis  noil  after  Lyle's  death,  and  a  sale  by  such  adminis- 
trator, or  almost  anything  else,  in  order  to  quiet  the  long- 
possession." 

In  the  court  of  appeals,  the  opinion  was  delivered  by 
Chancellor  Dargan.  The  profession  is  referred  to  it  as  an 
elaborate  vindication  of  this  doctrine.  After  copying  the 
language  of  Chancellor  Dunkin  last  above  quoted,  he 
adds,  "This  is  strong  language,  but  not  stronger  than  is 
warranted  by  the  authorities,  or  demanded  by  a  stern  and 
imperative  public  policy.  In  regard  to  property  not  the 
product  of  manual  labor,  there  is,  perhaps,  no  title 
extant  in  any  part  of  the  world,  that  could  withstand  the 
searching  scrutiny  of  justice,  and  which,  if  traced  to  its 
origin,  would  not  be  found  to  be  based  upon  fraud,  rapine, 
spoliation,  or  conquest." 

After  adverting  to  the  statutes  of  limitation  as  one 
means  of  giving  repose  to  stale  subjects  of  litigation,  he 
proceeds  to  remark,  "AVe  have  another  system  of  rules, 
founded  upon  what  is  called  the  doctrine  of  legal  pre- 
sumptions, which  prevail  alike  in  courts  of  law  and 
equity,  and  which  are  eminently  subservient  to  the  quiet- 
ing of  titles,  and  the  prevention  of  litigation  arising  upon 
obscure  and  antiquated  transactions.  If  these  legal  pre- 
sumptions require  a  longer  period  than  statutory  bars  to 
acquire  force  and  eftect,  they  are  more  general  in  their 
operation.  They  are  highly  conducive  to  the  peace  of 
society  and  the  happiness  of  families;  and  relieve  courts 
from  the  necessity  of  adjudicating  rights  so  obscured  by 
time  and  the  accidents  of  life,  that  the  attainment  of  truth 
and  justice  is  next  to  impossible.     *****     These 
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legal  presumptions,  by  wliicli  conflicting  claims  and  titles 
are  set  at  rest,  I  have  endeavored  to  show  are  natural 
and  necessary.  They  spring  spontaneously  out  of  the 
institution  and  relations  of  property.  As  to  the  precise 
time  at  which  the}^  arise,  each  independent  community 
must  judge  for  itself.  We  have  adopted  the  law  of  the 
mother  country.  In  South  Carolina,  as  in  England,  by 
the  lapse  of  twenty  years  without  admissions,  specialties 
and  judgments  are  presumed  to  be  satisfied,  and  trusts 
discharged.  Twenty  years  continued  possession  will  raise 
the  presumption  of  a  grant  from  the  State,  of  deeds,  wills, 
administrations,  sales,  partitions,  decrees,  and  (the  chan- 
cellor has  said)  of  almost  anything  that  may  be  necessary 
to  the  quieting  a  title,  which  no  one  has  disturbed  during 
all  that  period."  See,  also,  the  case  of  "Williamson  v. 
Williamson,  1  Johns.  Ch.  488,  492-3. 

In  examining  the  numerous  authorities  on  this  ques- 
tion, to  be  found  in  the  reported  cases  of  trials  at  law,  the 
profession  will  frequently  encounter  the  declaration,  that 
from  this  lapse  of  time  the  jury  are  authorized  to  draw 
the  presumption  which  we  have  been  considering.  By  this 
we  understand,  that  the  question  is  at  all  times  one  for 
the  jury ;  a  presumption  they  may  draw,  but  that  there 
are  no  rules  which  govern  them  in  such  cases.  Such  was 
the  instruction  of  the  circuit  court  in  the  case  of  Gantt 
V.  Phillips,  and  in  the  case  of  Harvey  v.  Thorpe,  siqwa. 
Kow,  with  all  due  deference,  we  confess  ourselves  unable 
to  perceive  any  solid  reason  on  which  to  rest  such  a  prin- 
ciple. We  think  it  is  at  war  with  the  analogies  of  the 
law,  and  with  the  theory  of  jury  trials.  Juries  are  organ- 
ized to  pronounce  on  the  credibility  of  witnesses ;  to  de- 
termine disputed  facts ;  to  draw  conclusions  from  doubtful 
and  contradictory  premises ;  and  to  admeasure  damages 
where  the  law  has  afforded  no  standard.  We  do  not  say 
these  are  the  only  functions  of  a  jury,  but  they  are  the 
controlling  ones.  Whenever  the  facts  of  a  case  are  clear 
and  uncontro verted,  the  rights  of  parties  are,  or  should 
be,  fixed  and  uniform.  When  there  remains  no  fact  to 
be  found,  or  conclusion  to  be  drawn  from  contested  and 
indeterminate  premises,  there  is  no  use  for  a  jury,  for  the 
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law  determines  tlie  rights  of  tlie  parties.  This  principle 
is  absolutely  necessary,  as  the  basis  of  a  uniform  system 
of  jurisprudence.  So,  in  cases  where  a  jury  trial  is  neces- 
sary, every  proposition  which  stands  forth  clear  and  undis- 
puted, and  which  rests  on  no  inference  to  be  drawn  from 
disputable  or  controverted  premises,  is,  or  ought  to  be,  a 
question  of  law.  On  this  principle  rest  all  our  presump- 
tions of  law. 

It  is  not  our  purpose  to  deny  to  the  jury  the  right  and 
duty  of  determining  whether  in  fact  the  twenty  years 
have  elapsed.  That  fact  being  found,  however,  and  there 
being  no  countervailing  proof,  what  reason  can  exist  for 
leaving  it  to  the  discretion,  possibly  caprice,  of  that  body, 
whether  they  will  draw  the  desired  conclusion  ?  There 
is  one  naked  fact,  to-wit,  acquiescence  for  twenty  years. 
There  can  be  no  reason  for  indulging  the  presumption  in 
one  case  which  does  not  exist  in  all  others.  Chancellors 
invariably  draw  the  presumption  from  this  one  fact,  and 
we  think  a  rule  equally  uniform  should  prevail  in  courts 
of  law.  To  lay  down  a  different  rule,  will  be  to  invite  a 
contest  and  jury  trial  in  every  case  thus  circumstanced. 
The  circumstances  of  each  case  will  be  appealed  to  by 
opposing  counsel,  in  the  hope  that  they  severally  may 
impress  the  jury  with  the  belief  that  it  is  their  duty  in 
the  particular  case  to  indulge  or  withhold  the  presump- 
tion, as  the  one  or  the  other  result  will  promote  their  sev- 
eral interests.  We  are  unwilling  to  declare  a  rule,  the  result 
of  which  may  be  to  tempt  juries  from  their  propriety,  to 
multiply  litigation,  and  to  increase  the  uncertainty  which 
must  always  attend  the  administration  of  the  law. 

We  do  not  wish  to  be  understood  as  saying  that  this 
'  presumption  is  always  conclusive.  In  the  first  instance, 
'  perhaps  it  never  is  so.  In  cases  like  the  present,  however, 
/  we  hold  that  a  j^rima-facie  presumption  is  raised,  wlieu- 
j  ever  there  is  satisfactory  proof  of  twenty  years  uninter- 
rupted, adverse  enjoyment  and  possession. 

Speaking  of  this  presumption,  Mr.  Starkie  says,  (edi- 
tion of  1826,  vol.  3,  p.  1214,)  "  It  giv^es  to  the  evidence  a 
technical  efficacy  beyond  its  simple  force  and  operation." 
On  page  1224,  he  says,  this  is  not  a  direct  and  immediate 
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inference  to  be  made  by  the  courts  [of  law];  yet  "the 
court  will,  under  certain  circumstances,  direct  a  jury  to 
presume  an  outstanding  term  to  have  been  surrendered 
by  the  trustee."  To  the  same  effect  is  Vandick  v.  Van 
Buren,  1  Caines'  Rep.  34.  See,  on  this  subject.  Cow.  & 
Hill's  Notes  to  Phil.  Est.  (ed.  by  Van  Cott,)  Part  I,  pp. 
485,  et  seq.;  2  Wend.  Black.  266,  note  10;  Beck  on  Pre- 
sumptions, 144;  Smithpeter  y.  Ison,  4  Rich.  Law,  203 
3  Bouv.  Bacon,  621 ;  Jackson  v.  McCall,  10  Johns,  377 
1  Greenlf.  Ev.  §  46 ;  Warren  v.  Webb,  2  Strange,  1129 
Rex  V.  Carpenter,  2  Show.  47 ;  Trotter  v.  Harris,  2  Younge 
&  Jervis,  285 ;  Beall  v.  Lynn,  6  Har.  &  Johns.  336,  353, 
361 ;  Ld.  Pelham  v.  Pickingill,  1  T.  R.  381 ;  Doe  v.  Ire- 
land, 11  East,  280,  284 ;  Goodtitle  v.  Baldwin,  Ih.  288 ; 
Penwarden  v.  Ching,  1  Moody  &  Mai.  400 ;  Rex  v.  Long 
Buckley,  7  East,  45 ;  Mayor  of  Kingston  v.  Horner,  Cow- 
per,  102,  110 ;  Stodder  v.  Powell,  1  Stew.  287  ;  1  Greenl. 
Cruise,  415,  416 ;  Bustard  v.  Gates,  4  Dana,  430 ;  Mc- 
Pherson  v.  Cunliff,  11  Serg.  &  R.  422,  432. 

This  prima-facic  case  may,  of  course,  be  overturned. 
It  cannot  be  done  by  proving  that  the  title  w^as,  in  its  in- 
ception, defective.  Proof,  to  be  effectual  for  this  purpose, 
must  be  addressed  to  the  character  of  the  plaintiff's  pos- 
session, either  in  its  acquisition  or  use  ;  must  tend  to  show 
that  such  possession  is  not  inconsistent  with  the  plaintiff's 
right ;  or  some  other  excuse,  independent  of  original  de- 
fect of  title,  must  be  given  for  the  seeming  long  acquies- 
cence.    We  cannot  now  be  more  definite. 

The  record  before  us  contains  no  excuse  for  the  delay ; 
and  in  such  case,  the  pmM-/acie  presumption  becomes 
conclusive.  It  results  from  this,  that  the  charge  of  the 
circuijt  court  was  erroneous. 

We  confine  this  rule,  for  the  present,  to  property  situ- 
ated substantially  as  this  is,  and  do  not  design  to  pro- 
nounce upon  the  effect  of  all  possessions  that  are  acqui- 
esced in  for  twenty  years. 

We  think  the  facts  of  this  case  are  eminently  illustra- 
tive of  the  propriety  of  indulging  the  presumption  that 
these  proceedings  were  regular.  The  sale  took  place 
twentj'-two  or  twenty-three  years  before  this  suit  was  in- 
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stitiited.  During  all  that  time,  save  perhaps  a  few  months, 
the  property  remained  in  the  neighborhood  in  which  it 
was  sold,  in  the  independent  and  undisputed  possession 
of  the  elder  and  younger  McArthur.  The  court-house, 
and  all  the  records  pertaining  to  Mrs.  Carrie's  adminis- 
tration, have  been  destroyed  by  fire ;  and  the  few  living 
witnesses  who  are  left  to  testify  of  this  transaction,  give 
versions  of  it  that  are  wholly  difterent  and  irreconcil-, 
able.  One  class  swears,  that  the  sale  w^as  private,  for 
they  conducted  the  negotiation ;  another,  that  it  was  pub- 
lic, for  they  witnessed  it.  The  various  persons  who  have 
held  ofiice  in  the  probate  court  in  which  these  proceed- 
ings were,  pr  should  have  been  of  record,  differ  as  radi- 
cally and  essentially  in  their  recollection  of  what  those 
records  did  distJiose.  This  discrepancy  and  conflict  should 
not  induce  us  to  pronounce  a  severe  judgment  on  the 
motives  of  the  witnesses.  All  who  have  lived  long 
enough,  and  who,  after  the  lapse  of  a  quarter  of  a  cen- 
tury, have  attempted  to  call  up  from  "memory's  waste" 
the  details  of  any  transaction  of  only  ordinary  interest, 
will  deal  charitabl}^  with  such  discrepancies. 

This  transaction  originated  in  the  State  of  Mississippi. 
The  possession  by  the  defendant  and  his  father,  under 
whom  he  claims,  has  been  mainly  held  in  that  State. 
Whether  or  not  a  different  rule  prevails  there, — and, 
if  different,  whether  that  rule  will  be  enforced  by  our 
courts,  are  questions  not  presented  by  this  record,  and  we 
do  not  now  decide  them.  See  Stevenson's  Heirs  v. 
McRreary,  12  Sm.  &  Mar.  9,  44 ;  "Walker  v.  Forbes,  at 
the  last  term  of  this  court. 

Judgment  of  the  circuit  court  reversed,  and  cause  re- 


manded. 
RiCEj'C.  J.,  not  sitting. 
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SEWELL  vs.  PRICE'S  ADM'R. 

[bill  in  equity  to  have  absolute  conveyance  declared  a  mortgage.] 

.  1.  When  equity  will  declare  absolute  hill  of  sale  a  mortgage. — A  court  of  equity,  in 
declaring  a  conveyance  absolute  on  its  face  to  be  a  mortgage,  proceeds  on 
the  idea,  that  it  would  bo  a  fraud  to  allow  the  grantee  to  hold  the  property 
discharged  of  the  parol  conditions  or  trusts  which  were  attached  to  it  by  his 
consent ;  and  requires  tFie  complainant  to  prove,  either  by  the  admissions 
of  the  answer,  or  by  clear  and  convincing  evidence,  that  the  original  trans- 
action was  at  the  time  intended  and  understood  by  both  parties  as  a  mere 
security  for  the  re-payment  of  money. 

Appeal  from  the  Chancery  Court  of  Jackson. 
Heard  before  the  Hon.  A.  J.  Walker. 

This  bill  was  filed  by  the  appellant,  against  the  distrib- 
utees and  personal  representatives  of  John  Price,  deceas- 
ed, and  sought  to  have  an  absolute  bill  of  sale  for  a  slave 
declared  a  mortgage.  The  bill  of  sale  was  dated  on  the 
2d  March,  1841,  when  the  transaction  between  the  parties 
took  place,  and  recited  a  consideration  of  §600.  The  bill 
was  filed  on  the  2d  October,  ISoO.  Price  died  in  the 
latter  part  of  the  year  1848.  The  bill  alleged,  that  Price 
always  acknowledged  the  complainant's  right  to  redeem  the 
slave ;  and  that  complainant  went  to  Price's  house,  a  short 
time  before  his  death,  for  the  purpose  of  redeeming  the 
slave,  but  found  Price  too  unwell  to  attend  to  business. 
Eight  witnesses  were  examined  by  the  parties  on  each 
side,  the  substance  of  whose  testimony  consists  of  subse- 
quent admissions  and  declarations  by  said  Price  and  com- 
plainant, as  to  the  character  of  the  contract  under  which 
the  slave  went  into  the  possession  of  Price.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  held,  that 
the  transaction  between  the  parties,  as  shown  by  the  evi- 
dence, was  a  conditional  sale,  and  not  a  mortgage.  He 
therefore  dismissed  the  bill,  and  his  decree  is  now  assigned 
as  error. 
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RoBixsoN  &  JoxES,  for  appellant. 
"Walker,  Cabaniss  &  Brickell,  contra. 

RICE,  C.  J. — The  ground  on  wliich  a  court  of  equity 
permits  parol  evidence  to  show  a  conveyance  absolute  on 
its  face  to  be  a  mortgage,  or  that  it  was  executed  upon 
certain  parol  conditions  or  trusts,  is,  that  it  would  be  a 
fraud  to  allow  the  grantee  to  hold  the  property  discharged 
of  the  conditions  or  trusts,  which  by  his  consent  were 
attached  to  the  conveyance,  and  which  he  agreed  to  fulfill. 
To  authorize  that  court  to  treat  a  deed  absolute  on  its 
face  as  a  mortgage,  it  must  appear  by  the  admissions  of 
the  answer,  or  by  clear  and  convincing  proof,  not  only 
that  the  grantor  intended  and  considered  it  as  a  mortgage, 
but  that  the  grantee  intended  and  accepted  it  as  a  mort- 
gage ;  in  other  words,  that  "  the  object  of  the  transaction, 
iji  its  original  construction,  as  understood  by  both  parties, 
was  to  create  a  security  for  money."  For,  if  the  grantee 
did  not  understand  it  as  a  mortgage,  and  did  not  intend 
or  accept  it  as  such,  and  did  not  agree  to  fulfill  any  parol 
condition  or  trust  attached  to  it  by  his  consent,  he  cannot 
be  guilty  of  a  fraud  in  asserting  an  absolute  title  in  him- 
self to  the  property  conveyed  by  it.  And  where  no  fraud 
or  breach  of  good  faith  or  trust  can  be  imputed  to  him, 
in  relation  to  the  transaction  in  which  he  obtained  the 
conveyance,  or  in  relation  to  the  claim  asserted  by  him 
under  that  transaction,  he  is  entitled  in  a  court  of  equity, 
as  well  as  in  a  court  of  law,  to  the  full  protection  and  strin- 
gent application  of  the  general  rule,  that  parol  evidence  can 
not  be  received  to  vary  the  terms  of  a  written  contract. 
Chapman  v.  Hughes,  14  Ala.  R.  218 ;  "West  v.  Hendrix, 
28  lb.  226  ;  Holmes  v.  Fresh,  9  Missouri  R.  200 ;  McKin- 
stry  V.  Conly,  12  Ala.  R.  678. 

The  absolute  conveyance,  in  the  face  of  which  the 
grantor  here  seeks  relief,  was  executed  by  him  in  March, 
1841.  It  conveys  a  negro  woman  and  her  child,  who 
/passed  instantly  into  the  possession  of  the  grantee,  and 
remained  with  him  until  his  death,  more  than  seven  years 
after  the  execution  of  the  conveyance.  The  application 
for  the  relief  now  sought  was  not  made  until  October, 
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1850,  some  two  years  after  tlie  deatli  of  the  grantee.  An 
excuse  for  failing  to  file  a  bill  for  the  relief,  hefore  the 
grantee  died,  is  alleged  in  the  bill,  but  is  not  proved. 
Now,  without  intimating  an  opinion  upon  the  question, 
whether  the  grantor  is  barred  by  lapse  of  time,  it  is  clear 
that,  to  entitle  himself  to  relief  on  the  hill  filed,  as  this  was, 
against  the  heirs  and  representatives  of  the  grantee,  he  ought 
at  least  to  have  established,  by  clear  and  convincing  proof, 
that  the  conveyance  does  not  express  the  true  contract  of 
the  parties,  and  that  it  was  understood  and  accepted  by 
the  grantee  as  a  mortgage,  or  mere  security  for  money. 
Brantly  v.  West,  27  Ala.  R.  542,  and  cases  cited  supra. 
His  case,  as  made  by  his  bill,  is  not  established  by  such 
proof.  The  decree  of  the  chancellor  must,  therefore,  be 
affirmed,  at  the  costs  of  the  appellant. 


THOMPSON  vs.  DRAKE. 

[dktixue  for  slaves  by  husband  against  wife's  trustee.] 

1.  Offer  of  evidence  for  specified  purpose. — When  evidence  is  offered  for  one  or 
more  specified  purposes,  and  is  excluded  by  the  court,  the  appellate  court 
will  only  examine  the  question  of  its  admissibility  for  the  specified  pur- 
poses, since  the  form  of  the  offer  is  an  implied  admission  that  the  evidence 
is  incompetent  for  any  other  purpose. 

2.  Construction  of  bill  of  exceptions. — Construing  the  bill  of  exceptions  most 
strongly  against  the  appellant,  the  appellate  court  will,  for  the  purpose  of 
sustaining  the  ruling  of  the  primary  court,  give  to  the  words  used  their 
natural  import  and  meaning. 

3.  Error  without  injury  in  exclusion  of  evidence. — The  exclusion  of  evidence 
offered  by  the  plaintiff',  to  show  that  the  defendant  "  had  a  beneficial  inter- 
est in  the  property  sued  for,"  is  not  a  reversible  error,  when  the  record 
clearly  shows  that  the  plaintiff  could  neither  have  been  injured  by  the  ex- 
clusion of  the  evidence,  nor  benefited  by  its  admission. 

4.  What  fraud  avoids  deed  at  laic. — The  only  fraud,  which,  at  law,  is  admissible 
to  avoid  a  deed,  is  that  which  goes  to  its  execution;  consequently,  the  ap- 
pellate court  will  not  reverse  on  account  of  the  exclusion  of  evidence  of 
fraud,  unless  it  is  shown  that  such  fraud  went  to  the  execution  of  tlie  deed. 

o.  Admissibility  of  trustee's  declarations. — The  declarations  of  a  naked  trustee, 
having  no  interest,  are  not  admissible  evidence  against  him,  when  sued  by  a 
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third  person  for  the  trust  property  ;  but  it  is  competent  for  the  plaintiff  to 
show,  by  the  declarations  ot  the  trustee  b'unself,  if  relevant,  that  he  is  the 
real  party  in  interest  by  transfer  from  his  cestui  que  trust;  and  although 
such  transfer  may  be  avoided  as  to  the  cestui  que  trust,  the  trustee  cannot, 
while  it  is  unavoided  and  subsisting,  set  up  its  invalidity  to  shield  himself 
from  the  effect  of  his  declarations. 

6.  Relevancy  of  evidence  to  shoio  invalidity  of  deed. — Where  the  issue  is  as  to  the 
validity  of  the  deed  under  which  the  defendant  claims  the  property  in  con- 
troversy, his  declarations  and  admissions,  as  to  the  manner  in  which  he 
obtained  the  possession,  are  not  relevant  evidence,  unless  the  execution  of 
the  deed  is  shown  to  be  connected  with  the  means  by  which  the  possession 
was  obtained. 

7.  Exclusion  of  evidence  offered  icithoxit  necessary  preliminary  proof . — The  exclusion 
of  evidence  prima  facie  incompetent,  when  not  offered  in  connection  with  the 
necessary  preliminary  proof  on  which  its  admissibility  depended,  is  not  a 
reversible  error,  although  the  bill  of  exceptions  shows  that  such  prelimi- 
nary proof  had  been  previonsly  offered,  for  a  specified  purpose  for  which  it 
was  not  competent,  and  excluded. 

Appeal, froni  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Tnos.  A.  Walker. 

This  action  was  brought  by  Geo.  W.  Tliompson  against 
John  C.  Drake,  to  recover  certain  slaves  which  the  phiin- 
tift'had  conveyed  to  said  Drake,  as  trustee  of  Mrs.  Fran- 
cis Thompson,  who  was  plaintiff's  wife.  The  defendant 
pleaded  the  general  issue,  and  several  special  pleas  setting 
up  the  deed  from  plaintift;  and  to  these  special  pleas  the 
plaintiff  replied  fraud  and  duress  in  the  execution  of  the 
dead.  All  the  errors  assigned  relate  to  the  rulings  of  the 
court  on  the  trial  in  the  exclusion  of  evidence  offered  by 
the  plaintiff,  which  is  fully  stated  in  the  opinion  of  the 
court. 

D.  C.  Humphreys,  for  the  appellant. 
Walker,  Cabaniss  &  Brickell,  contra. 

WALKER,  J. — It  is  proper  that  we  confine  our  atten- 
tion in  this  case  to  the  exclusion  of  evidence  offered  by 
the  appellant,  for  the  assignments  of  error  present  no  other 
matter  for  our  consideration. 

The  plaintiff  was  seeking  to  recover  slaves  which  he 
had  conveyed  to  the  defendant,  in  trust  for  the  separate 
use  of  his  wife,  during  her  natural  life.     One  of  the  issues 
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in  the  case  was,  whether  that  deed  was  procured  by 
duress.  The  plaintiff  proved,  that  an  agreement  was 
made,  before  the  date  of  the  deed,  between  his  wife  and 
defendant,  to  the  eifect  tliat  the  hitter  "  should  pursue 
the  plaintiff,  and  if  he  succeeded  in  obtaining  the  negroes, 
he  should  have  one  half  of  them  for  his  trouble;  "  and 
that,  in  pursuance  to  that  agreement,  the  defendant  fol- 
lowed the  -plaintiff  into  Mississippi,  and  brought  back 
with  hira  the  negroes  in  controversy.  It  was  shown  that 
the  agreement  above  stated  was  made. on  the.  1st  ot  April, 
1854  ;  and  that  defendant  returned  from  Mississippi,  with 
the  negroes,  about  the  10th  April,  1854;  and  that  Drake, 
the  defendant,  was  present  when  the  deed  was  exe- 
cuted. 

The  attitude  of  the  case  being  such  as  is  above  describ- 
ed, the  plaintiff"  offered  to  prove,  that,  soon  after  the 
negroes  were  brought  from  Mississippi,  and  after  the  date 
of  the  deed,  a  division  of  them  was  had  between  the 
plaintiff"s  wife  and  the  defendant,  by  which  "  defendant 
got  two  of  said  negroes  for  his  trouble,  kept  two  to  pay 
expenses,  and  purchased  the  remaining  one  from  Mrs. 
Thompson,  on  one,  two,  three  and  four  years,  without 
interest."  This  evidence  is  stated  in  the  bill  of  excep- 
tions to  have  been  offered  "to  show  that  the  defendant, 
Drake,  had  a  beneficial  interest  in  said  negroes;  and  for 
the  further  purpose  of  showing  a  combination  between 
said  Francis  Thompson  and  said  defendant  to  defraud  the 
plaintiff";  and  for  the  further  purpose  of  introducing  the 
declarations  of  said  defendajit,  after  the  execution  and 
delivery  of  the  deed  of  10th  April,  1854,  that  he  obtained 
the  possession  of  said  negroes  by  force,  by  threats,  and 
through  the  fear  of  plaintiff"  of  mayhem  and  wounding  by 
defendant."  The  offered  evidence  was  rejected,  and 
plaintiff"  excepted. 

[1.]  The  plaintiff,  by  off'ering  the  evidence  for  three 
specified  purposes,  must  be  regarded  as  having  admitted 
its  incompetency  for  any  other  purpose ;  and  he  will  not 
be  permitted  to  allege  its  competency  in  any  point  of 
view  not  embraced  in  the  special  grounds  presented  to 
the  court  below. — King  v.  Pope,  28  Ala.  601 ;  Creagh  & 
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Forward  v.  Savage,  9  Ala.  959.  A  different  decision 
would  open  the  door  for  the  misleading  of  the  circuit 
judges,  by  the  presentation  of  feigned  grounds  of  objec- 
tion ;  and  would  impose  upon  this  court  the  duty  of 
reversing  judgments,  where  the  court  below  had  correctly 
decided  the  points  presented  to  it. 

[2-3.]  The  first  purpose  for  which  the  evidence  was 
offered,  was  to  show  that  the  defendant  had  a  beneficial 
interest  in  the  property.  A  beneficial  interest  in  the 
property  has  a  difterent  meaning  from  beneficial  interest  in 
the  suit.  One  might  be  interested  in  the  suit,  and  yet 
have  no  interest  in  the  property  which  is  the  subject  of 
the  suit.  By  beneficial  interest  in  the  property  is  meant 
a  right,  either  partial  or  entire,  in  or  to  the  property.  If 
Drake  possessed  or  claimed  the  property  by  an  invalid 
title,  he  did  not  have  a  "  beneficial  interest  in  the  prop- 
erty; "  on  the  contrary,  he  had  no  interest  in  it.  A  bill 
of  exceptions  is  to  be  construed  more  strongly  against  the 
party  excepting ;  consequently,  we  cannot  apply  to  the 
words  above  noticed  a  meaning  different  from  their  natu- 
ral import,  for  the  purpose  of  finding  error  in  the  ruling 
of  the  court  below.  Looking,  then,  to  the  natural  import 
of  "beneficial  interest,"  as  above  pointed  out,  it  is  not 
conceivable  that  it  could  have  benefited  the  plaintiff  to 
have  shown  that  the  defendant  had  a  beneficial  interest 
in  the  property,  or  injured  him  to  have  been  denied  an 
opportunity  to  show  such  an  interest  in  the  defendant. 
The  plaintiff's  interest  Avould  seem  to  have  required  him 
to  show  that  the  defendant  had  no  right  to  the  property, 
in  either  his  individual  or  fiduciary  capacity.  Therefore, 
if  it  be  conceded  that  the  testimony  oftered  conduced  to 
show  a  beneficial  interest  in  the  property  in  the  defendant, 
we  clearly  perceive  that  the  plaintiff"  has  not  been  injured 
by  the  exclusion  of  it.  We  need  not  inquire,  at  this 
point,  whether  the  evidence  proposed  was  admissible,  for 
the  purpose  of  laying  a  predicate  for  the  introduction  of 
other  evidence,  or  for  any  other  purpose  different  from 
that  for  which  it  was  offered.  It  is  only  necessary  to 
inquire  whether  the  court  erred,  to  the  plaintift''s  preju- 
dice, in  the  exclusion  of  the  evidence  as  the  means  of 
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accomplishing  the  particular  purpose  proposed   by  the 
plaintiff;  and  that  question  we  decide  in  the  negative. 

[4.]  The  second  purpose  for  which  the  testimony  was 
oftered,  was  to  show  a  combination  between  plaintiff's 
wife  and  defendant  to  defraud  the  plaintiif.     The  plaintiff 
does  not  attempt  to  specify  what  character  of  fraud  he 
designed  to  show  that  the  defendant  and  Mrs.  Thompson 
had   combined  to  perpetrate  upon   him.     AVhcther  the 
combination  was  to  defraud  him  as  a  creditor,  or  to  perpe- 
trate a  fraud  by  deceitful  misrepresentations,  or  to  com- 
mit a  fraud  which  went  to  the  execution  of  the  deed,  is 
not  indicated  in  the  statement  of  the  purpose  for  which 
the  testimony  was  offered.     It  could  not  have  been  com- 
petent for  the  plaintiff  to  prove,  in  this  action  at  law,  any 
other  fraud  than  such  as  might  affect  the  execution  of  the 
deed. — Morris  v.  Harve^^,  4  Ala.  300  ;  Mordecai  v.  Tank- 
ersley,  1  Ala.  100  ;  Swift  v.  Fitzhugh,  9  Port.  39  ;  Stokes 
V.  Jones,  21  Ala.  735.     The  purpose  for  which  the  testi- 
mony was  offered,  was  not  so  defined  as  to  enable  the 
court  to  determine  whether  it  was  a  legitimate  purpose. 
Unless  the  party  had  announced  what  kind  of  fraud  he 
purposed  to   show  a  combination  to  perpetrate,  it  was 
impossible  for  the  court  to  see  whether  it  was  admissible 
in  the  point  of  view  proposed.     In  the  language  employed 
by  this  court  in  the  case  of  !N'ewtou  v.  Jackson,  23  Ala. 
335,  "It  is  the  business  of  the  parties  and  their  counsel 
to  make  their  points  clear  and  specific.    The  responsibility 
and  labor  of  thos=i  who  have  to  decide  are  great  enough, 
when  the  propositions  laid  before  them  connected  with 
the  case  are  precise  and  plain.     Hence,  when  tlje  mind  is 
at  a  loss  readily  to  understand  the  ground  which  an  ol)jec- 
tion  or  motion   is  intended  to  cover,  a  court  may  and 
ought  to  refuse  to  grant  it  for  that  reason." 

[5.]  The  third  and  last  purpose  for  which  the  evidence 
was  offered,  was  to  lay  a  predicate  for  the  introduction  of 
defendant's  declarations,  to  the  effect  that  he  procured 
possession  of  the  negroes  from  the  plaintiff  by  duress. 
After  the  plaintiff  had  made  out  a  prima-facie  case,  the 
defendant  gave  in  evidence  the  title  papers  upon  which 
he  relied.     These  papers,  if  valid,  vested  in  him  a  title  in 
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the  capacity  of  a  trustee,  without  interest,  for  Mrs. 
Thompson.  Thedefendantthus  placed  himself  in  a  posi- 
tion, in  which  lie  might  successfully  resist  all  motions  for 
the  introduction  of  his  declarations  in  evidence  against 
him.  He  then  apparently  stood  in  court  as  a  naked 
trustee,  having  no  interest:  and  his  declarations  would 
not  have  been  admissible,'under  the  law  as  settled  by  the 
decisions  of  this  court,  to  affect  his  cestui  que  trust. — Rob- 
erts V.  Trawick,  13  Ala.  68  ;  Graham  v.  Lockhart,  8  Ala. 
10 ;  Sykes  v.  Lewis,  17  Ala.  261 ;  Chisholm  v.  Bigelow, 
1  Ala.  371 ;  Head  v.  Shaver,  9  Ala.  793;  Brown  v.  Foster, 
4  Ala.  285;  Copeland  v.  Lane,  2  Ala.  388;  Roden  v. 
Murphy,  10  Ala.  804.  But  it  would  be  competent  for  the 
plaintiff"  to  negative  the  prima-facie  case  of  an  absence  of 
interest  in  the  defendant,  and  to  shovv'  that  he  was  the 
party  really  interested  in  the  controversy.  Otherwise, 
the  plaintiff' would  be  denied  the  right  of  making  availa- 
ble the  declarations  of  his  real  adversary  against  his  inter- 
est. The  evidence  which  was  offered  showed  that  the 
cestui  que  trust  had  parted  with  her  beneficial  life  estate 
created  by  deed  to  the  defendant.  It  may  be,  that  her 
transfer  was  made  under  such  circumstances  that  she 
might  avoid  it ;  but,  while  it  is  unavoided  and  subsisting, 
and  the  defendant  is  holding  under  it  in  his  own  right,  he 
cannot  be  permitted  to  shield  himself  from  the  force  of 
his  declarations,  as  evidence  against  him,  by  the  pretense 
that  he  has  no  interest  in  the  litigation.  The  declara- 
tions, however,  are  riot  admissible  in  evidence  against 
him,  unless  they  are  relevant.  Relevancy  is  an  indispen- 
sable pre-requisite  to  the  competency  of  declarations,  as 
well  as  of  all  other  evidence.  Therefore,  while  it  was 
permissible  for  the  plaintiff"  to  prove  that  the  defendant 
was  the  real  party  in  interest,  for  the  purpose  of  intro- 
ducing the  defendant's  relevant  declarations,  it  was  not 
permissible  to  make  that  proof  as  a  predicate  for  the 
introduction  of  declarations  not  relevant  to  the  issue. 

[6.]  The  issue  in  this  case  was  as  to  the  validity  of  cer- 
tain deeds,  under  which  the  defendant  claimed.  The  result 
of  the  case  did  not  at  all  depend  upon  the  regularity  or 
legality  of  the  manner  in  which  possession  of  the  negroes 
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was  obtained  by  the  defendant.  The  dedarations,  for 
the  introduction  of  which  the  plaintiff  proposed  to  lay  a 
predicate,  referred  to  the  means  by  which  the  possession 
had  been  obtained,  and  not  to  the  manner  in  which  the 
deeds  or  either  of  them  was  obtained.  The  possession  of 
the  negroes  may  have  been  obtained  by  improper  means, 
while  no  improper  means  of  procuring  the  conversance  of 
them  was  resorted  to.  They  may  have  been  separate  and 
distinct  transactions,  having  no  such  connection  with 
each  other  as  that  Ihe  one  would  illustrate  the  other. 
The  manner  in  which  the  possession  of  the  negroes  was 
obtained  does  not  appear,  of  itself,  to  have  any  connection 
with  the  obtainment  of  the  deed;  and  if  declarations  in 
reference  to  the  obtainment  of  possession  had  been  offer- 
ed, it  would  have  been  the  duty  of  the.  court  to  have 
excluded  them,  unless  the  party  showed  how  they  could 
be  made  to  affect  the  matter  in  issue.  So,  when  the 
party  offered  evidence  as  a  predicate  for  the  introduction 
of  declarations  referring  to  the  manner  in  which  posses- 
sion was  obtained,  it  was  the  duty  of  the  court  to  exclude 
it,  unless  the  relevancy  of  the  declarations  had  been  made 
apparent. 

[7.]  , "  In  the  further  progress  of  the  trial,"  the  plaintiff 
offered  to  prove,  by  the  defendant's  declarations,  "that  the 
defendant  went  to  Mississippi,  took  possession  of  the 
negroes  by  force,  and  then,  in  the  night  time,  entered 
plaintiff 's  house  in  the  State  of  Mississippi,  and  forced 
him,  by  cocking  a  pistol,  and  by  threats  of  wounding,  and 
of  mayhem,  and  of  death,  to  go  with  defendant,  who  also 
had  said  negroes  in  company,  to  Florence,  where  the 
plaintiff  signed  the  deed."  If  the  plaintiff  had,  before 
offering  this  last  evidence,  shown  that  the  defendant  was 
the  real  party  in  interest,  the  evidence  would  certainly 
have  been  admissible ;  but,  having  been  offered  without 
the  necessary  predicate,  it  was  properly  excluded.  If  the 
plaintiff  had  announced,  when  he  offered  to  prove  the 
transfer  of  the  property  to  the  defendant,  that  the  object 
was  the  introduction  of  the  declarations  afterwards  offered, 
there  would  have  been  no  legal  impediment  to  the  intro- 
duction of  the  preliminary  evidence. — Dickson  v.  Collins, 
,8 
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17  Ala.  635.     But  it  was  not  for  the  court  to  assign  a 
legal  purpose  for  the  introduction  of  the  evidence  offered, 
when  the  plaintiff  himself  assigned  an  illegal  purpose,  or, 
at  least,  a  purpose  not  appearing  to  be  legal. 
The  judgment  of  the  court  below  is  affirmed. 


Stone,  J.,  not  sitting. 


CHAPMAN  vs.  CHAPMAIT. 

[action"  at  law  by  ward  against  guardian.] 

1.  Action  twt  maintainahU  until  settlement  of  guardianship. — A  ward  cannot  main- 
tain an  action  at  law  against  his  guardian,  for  the  use,  income  or  profits  of 
his  property,  which  went  into  the  guardian's  possession  under  his  appoint- 
ment as  such,  until  there  has  been  a  settlement  of  the  accounts,  and  a  bal- 
ance has  been  struck. 

2,  Error  without  injury. — When  the  evidence  shows  that  the  plaintiff  never 
can  recover,  the  appellate  court  will  ngt,  at  his  instance,  examine  into  the 
correctness  of  any  of  the  rulings  of  the  primary  court  adverse  to  him,  since 
those  rulings,  even  if  erroneous,  could  not  have  injured  him. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  the  appellant,  to  recover 
the  value  of  the  services  or  hire  of  a  slave  belonging  to 
him,  which  was  alleged  to  have  been  in  the  defendant's 
possession,  from  the  year  1838  to  the  year  1846,  both 
inclusive.  The  defendant  pleaded  the  general  issue,  pay- 
ment, and  set-off;  and  also  two  special  pleas,  which 
averred,  in  substance,  that  the  slave  went  into  his  posses- 
sion by  virtue  of  his  appointment  by  the  orphans'  court 
of  Sumter,  in  March,  1836,  as  the  guardian  of  plaintiff, 
who  was  then  a  minor,  and  that  there  never  had  been  a 
settlement  of  his  guardianship.  The  plaintiff  demurred 
to  these  special  pleas,  but  his  demurrer  was  overruled. 
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The  evidence  adduced  on  the  trial  supported  these  pleas ; 
but  it  further  appeared  that  the  defendant  had  never 
returned  any  inventory  of  the  slave  as  the  property  of  his 
wlard,  nor  made  any  return  to  the  court  of  the  manner  in 
which  he  had  disposed  of  him,  nor  hired  him  out.  The 
plaintiff  reserved  several  exceptions  to  the  rulings  of  the 
court  on  the  evidence,  but  the  opinion  of  the  court  ren- 
ders it  unnecessary  to  notice  them. 

The  court  charged  the  jury,  "  that  if  the  defendant 
received  or  held  the  said  slave  as  his  own,  the  plaintiff" 
would  be  entitled  to  recover;  but,  if  they  believed  from 
the  evidence  that  the  defendant,  at  the  time  he  took  pos- 
session of  the  slave,  was  the  plaintiff''s  guardian,  and  that 
he  received  and  held  the  slave  as  guardian,  then  the  plain- 
tiff' could  not  recover  in  this  action  ;  "  also,  "  that  if  they 
believed  from  the  evidence  that  the  defendant  was  appoint- 
ed plaintiff's  guardian  at  the  time  shown  in  the  tran- 
script read  in  evidence,  and  that  the  slave  went  into  his 
possession  after  that  time,  then  the  law  would  presume, 
in  this  action,  that  he  received  him  as  guardian."  The 
plaintiff"  excepted  to  these  charges,  and  he  now  assigns 
them  as  error,  together  with  the  rulings  of  the  court  on 
the  pleadings  and  evidence. 

James  B.  Martin,  for  the  appellant. 
Parsons  &  "White,  and  Jno.  White,  contra. 

STOKE,  J.— In  Chilton  v.  Cabiness,  14  Ala.  449-50, 
and  in  Vincent  v.  Rogers,  at  the  Januaiy  term,  1857,  a 
principle  was  asserted,  which  must  be  regarded  as  deci- 
sive of  this  case  on  its  main  point. — See  those  cases,  and 
the  authorities  therein  cited ;  also,  Kavanaugh  v.  Thomp- 
son, 16  Ala.  819. 

We  think  that  both  principle  and  authority  forbid  that 
an  action  at  law  should  be  maintained  by  a  ward  against 
his  guardian,  for  the  use,  income  or  profits  of  the  prop- 
erty of  the  ward,  which  went  into  the  possession  of  the 
guardian  by  virtue  of  his  appointment  as  such,  unless 
there  has  been  a  settlement  of  the  accounts,  and  a  balance 
struck. — 1   Chitty's  PI.   38,   69;  Lewin  on  Trusts  and 
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Trustees,  631;  Brown  on  Actions  at  Law,  275;  ih.  555; 
Broome  on  Parties  to  Actions,  2,109  ;  2  Story's  Equity,, 
1041. 

We  have  found  no  authority,  justifying  a  recovery,  at 
law,  in  a  case  like  the  present.  We  think  such  a  prece- 
dent would  lead  to  most  embarrassing  results. 

[2.]  Under  the  principle  above  asserted,  it  is  manifest 
the  plaintiff-  never  can  recover  in  this  action.  We  there- 
fore decline  to  consider  any  other  question. — Turcott  v. 
Hall,  8  Ala.  522 ;  Fant  v.  Cathcart,  ib.  725 ;  Smith  v. 
Houston,  ib.  726. 

The  judgment  of  the  circuit  court  is  affirmed. 


Walker,  J.,  not  sitting. 


FULTON  II^SURANCE  CO.  vs,  G00DMA:N"  ; 

MOBILE    MARIME    DOCK    &    MUTUAL    INSURANCE    CO.    VS.    SAME. 
[actions  on  policies  of  insurance  on  steamboat.] 

1.  Construction  of  charges  to  Jury. — The  insti'uctions  of  the  court  to  the  jury  are 
to  be  construed  in  connection  with  the  evidence,  and  as  explanatory  of  each 
other  ;  and  if  they  are  correct  when  thus  construed  and  applied,  though 
erroiu'ous  as  universal  propositions,  they  do  not  warrant  a  reversal  of  the 
judgment. 

2.  Wlien  abandonment  may  be  made  for  constructive  total  loss, — When  the  condition 
of  an  insured  vessel,  which  has  been  sunk  from  striking  a  snag,  is  such  as 
to  produce,  in  the  minds  of  practical  and  reasonable  men  generally,  the 
opinion  that  she  probably  cannot  be  raised  and  repaired  at  a  cost  of  less 
than  half  her  value  at  the  port  of  repairs,  the  assured  may  abandon  as  for 
a  constructive  total  loss  ;  and  the  fact  that  the  vessel  is  afterwards  raised 
and  repaired,  at  a  cost  of  less  than  half  her  value,  does  not  prove  that  he  had 
ho  right  to  abandon. 

3.  Construciion  of  policy  as  to  value  of  interest  owned  by  assured  in  determining  right 
of  abandonment. — Under  a  policy  providing  that  the  assured  shall  not  have 
the  right  to  abandon,  as  for  a  total  loss,  •'  unless  the  injury  sustained  be 
equivalent  to  fifty  per  cent,  on  tlie  value  of  the  interest  owned  by  ike  assured,''^ 
the  actual  value  of  the  vessel  when  repaired,  at  the  port  of  repairs,  and'  not 
the  agreed  value  named  in  the  policy,  is  the  standard  with  which  the  cost  of 
repairs  is  to  be  estimated  in  determining  the  right  of  abandonment. 
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4.  Validity  of  offer  of  abandonment. — Where  the  mortgagor  of  an  insured  vessel.  • 
which  has  been  sunk,  malies  an  offer  to  abandon,  under  circumstances 
which  authorize  an  abandonment;  and  the  underwriters,  knowing  of  the 
existence  of  the  mortgages,  do  not  reject  the  abandonment  on  account  of 
the  mortgagor's  want  of  authority  to  make  it;  and  the  mortgagee  soon 
afterwards  assents  to  the  abandonment,  while  the  vessel  is  still  at  the  dis- 
posal of  the  -underwriters,  nnd  Informs  them  of  his  assent  and  approval, — 
the  underwriters  are  precluded  from  objecting  to  the  validity  of  the  offer  of 
abandonment  on  account  of  the  mortgagor's  want  of  authority  to  make  it. 

5.  Same.— A  parol  abandonment  is  sufficient,  and,  if  rightfully  made,  cannot 
be  forfeited  by  any  subseq-uent  event  without  the  assent  of  the  assured. 

■6.  Implied  remcation  of  abandonment. — After  the  mortgagor  of  an  insured  boat 
has  made  a  valid  offer  of  abandonment,  on  account  of  a  constructive  total 
loss,  and  the  mortgagee  has  ratified  and  assented  to  it.  the  mere  fact  that  the 
latter  subsequently  sells  the  boat  under  his  mortgage,  after  she  has  been  ■ 
raised  and  repaired  by  the  underwriters,  who  have  given  notice  to  the 
assured  that  they  will  no  longer  be  responsible  for  her,  does  not  operate  as 
a  waiver  or  revocation  of  the  abandonment  so  far  as  the  mortgagor  is 
concerned. 

7.  Election  of  nndenor iters  to  interpose  for  recovery  and  repair  of  vessel. — Where 
several  policies  on  a  vessel  have  been  eff"ected  with  different  insurance  com- 
panies, one  of  which  secures  to  the  underwriters  the  election,  in  the  event 
the  assured  fails  or  neglects  to  adopt  prompt  and  efScient  measures  for  the 
recovery  of  the  vessel,  "  to  interpose  and  recover  said  boat,  and  cause  the 
s^me  to  be  repaired,"  &c.,  this  provision  cannot  enure  to  the  benefit  of  the 
other  underwriters,  when  sued  for  a  technical  total  loss,  especially  when  the 
election  has  not  been  exercised  by  the  insurers  to  whom  it  was  reserved. 

8.  Specific  objection  to  competency  of  tnlness  waives  other  objections. — An  objection  to 
the  competency  of  a  witness,  "on  the  ground  of  interest,"  does  not  raise  the 
question  of  his  competency  on  grounds  of  public  policy,  or  on  account  of  his 
being  the  transferror  of  the  cause  of  action. 

"9.  Competency  of  mortgagee  as  witness  for  mortgagor. — Under  section  2302  of  the 
Code,  the  mortgagee  of  an  insured  boat,  whose  debt  has  been  paid  by  a 
sale  of  the  boat,  after  she  had  been  abandoned  for  a  constructive  total  loss, 
and  subsequently  raised  and  repaired  by  the  underwriters,  is  a  competent 
witness  for  his  mortgagor,  in  an  action  brought  by  the  latter  against  the 
underwriters  to  recover  for  the  loss. 

Appeal  from  tlie  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapier. 

These  two  actions  were  brought  by  John  H.  Goodman, 
against  the  appellants  ;  were  founded  on  policies  of  insur- 
ance on  the  steamboat  Jenny  Bealle,  and  were  tried 
together  by  consent.  The  policy  of  the  Fulton  Insurance 
Company  was  eftected  by  said  John  II.  Goodman,  "for 
account  of  himself;  "  was  for  $5,000,  and  was  dated  the 
4th  July,    1853.     The  policy  of  the  Marine  Dock  and 
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Mutual  Insurance  Company  was  also  taken  by  John  H. 
Goodman,  but  "  for  account  of  whom  it  may  concern, 
loss  (if  any)  payable  to  Duke  "W.  Goodman ;  "  was  also 
for  $5,000,  and  was  dated  the  20th  June,  1853.  Each 
policy  was  for  the  term  of  one  year;  in  each  the  boat  was 
valued  at  $22,500,  and  it  was  agreed  that  she  should  not 
be  insured  beyond  ^15,000;  and  each  contained  the  fol- 
lowing (with  other)  clauses  :  "  It  is  agreed,  that  the 
assured  shall  not  have  the  right  to  abandon,  as  for  a  total 
loss,  unless  the  injury  sustained  be  equivalent  to  fifty  per 
centum  on  the  value  of  the  interest  owned  by  the  assured ; 
*  *  *  and  in  case  of  any  loss  or  misfortune,  it  shall  be 
lawful,  and  it  shall  be  the  duty  of  the  insured,  his  factors, 
servants,  and  assigns,  to  sue,  labor  and  travel,  for,  in,  and . 
about  the  defense,  safeguard  and  recovery  of  the  said 
steamboat,  or  any  part  thereof,  without  prejudice  to  this 
insurance,  to  the  charges  whereof  the  insurers  will  con- 
tribute, in  proportion  as  the  sum  insured  is  to  the  whole 
sum  at  risk;  *  *  *  and  in  case  of  injury  or  accident, 
the  officers  and  crew  shall  not  leave  the  boat,  until  the 
decision  of  the  assurers,  in  case  of  abandonment,  shall  be 
known." 

Another  policy  on  said  boat,  for  $5,000,  was  also  effect- 
ed by  said  Goodman,  with  the  Franklin  Insurance  Com- 
pany of  Kentuck}'-,  on  the  21st  June,  1853,  which  contained 
the  following  clauses  :  "  It  is  agreed,  that  in  case  of  any 
loss  or  misfortune,  as  aforesaid,  it  shall  be  the  duty  of  the 
assured  to  use  every  reasonable  eftbrt  for  the  safeguard 
and  recovery  of  the  said  steamboat,  and  every  part 
thereof,  and,  if  recovered,  to  cause  the  same  to  be  forth- 
with repaired,  if  practicable,  to  the  charges  whereof  the 
said  insurance  company  will  contribute,  in  proportion  as 
the  sum  herein  insured  bears  to  the  agreed  value  herein  ; 
and  in  case  of  the  neglect  or  refusal  of  the  assured,  their 
agents  or  assigns,  to  adopt  prompt  and  efficient  measures 
for  the  safeguard  and  recovery  thereof,  then  the  said  com- 
pan}'  shall  have  the  election  to  interpose  and  recover  said 
steamboat,  or  any  part  thereof,  and  cause  the  same  to  be 
repaired  for  the  account  of  the  said  company,  and  to  con- 
sider such  neo;lect  or  refusal  as  an  abandonment  and  sur- 
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render  of  all  interest  by  the  assured  in  the  said  steamboat, 
&c. ;  and  in  no  case  whatever  shall  the  assured  have  the 
right  to  abandon,  until  it  is  ascertained  that  the  recovery 
and  the  repairs  of  said  steamboat  are  impracticable,  or 
that  the  damage  exceeds  fifty  per  cent,  on  the  value  agreed 
herein." 

On  the  19th  May,  1853,  before  these  policies  of  insur- 
ance were  effected,  John  H.  Goodman  had  mortgaged  his 
entire  interest  (three-fourths)  in  said  boat  to  Duke  W. 
Goodman,  to  secure  the  payment  of  three  promissorj^ 
notes,  each  for  $3,500,  due  and  payable  on  the  10th  Janu- 
ary, 10th  February,  and  10th  April,  1854  ;  the  mortgage 
stipulating,  that  the  mortgagor  should  keep  the  boat 
insured,  and  hold  the  proceeds  of  the  insurance  for  the 
benefit  of  the  mortgagee  ;  and  containing  a  power  of  sale 
on  default.  On  the  14th  May,  1853,  James  A.  Mooring, 
the  owner  of  the  other  fourth  part  of  the  boat,  had  mort- 
gaged his  interest  therein  to  said  Duke  W.  Goodman,  to 
secure  the  payment  of  a  debt  of  over  $1,000,  due  at  ninety 
days  from  that  time,,  with  power  of  sale  on  default.  On 
the  24th  June,  1854,  after  the  sinking  of  said  boat  as 
hereinafter  stated,  Duke  W.  assigned  to  John  H.  Good- 
man the  policy  of  the  Marine  Dock  and  Mutual  Insurance 
Company. 

In  April,  1854,  before  the  expiration  of  the  policies,  the 
boat  struck  a  snag,  while  descending  the  Tombeckbe 
river,  and  sunk.  The  nature  and  extent  of  the  injury 
were  variously  stated  by  the  witnesses,  and  on  many 
points  their  testimony  was  conflicting.  A  summary  of 
the  evidence  on  these  points  is  not  necessary  to  a  correct 
understanding  of  the  legal  principles  decided  by  the 
court ;  while  the  annexed  arguments  of  counsel  contain 
statements  of  such  portions  thereof  as  are  suflicient  to 
show  the  points  presented  by  them  respectively.  John 
H.  Goodman  was  master  of  the  boat  at  the  time  of  the 
accident,  which  occurred  on  Thursday,  the  13th  April. 
On  examining  the  injury  which  the  boat  had  received,  it  was 
deemed  unnecessary  to  attempt  to  raise  her.  The  master 
and  crew  therefore  obtained  a  flat-boat  in  the  neighborhood, 
stripped  the  steamboat  of  her  furniture  and  all  movable 
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articles,  and  proceeded  to  Mobile.  On  the  21st  April, 
John  H.  Goodman,  the  master,  made  an  oiFer  of  abandon- 
ment to  the  insurance  companies,  which  they  declined  to 
>  accept.  Duke  W.  Goodman,  whose  mortgages  on  the 
boat  were  then  past  due,  was  not  present  when  this  oiFer 
of  abandonment  was  made  ;  but  the  plaintiiF  proved  that, 
"  before  making  said  offer,  he  consulted  with  said  Duke 
W.  Goodman,  who  advised  and  assented  to  the  abandon- 
ment, though  the  defendants  were  not  informed  of  this 
fact  until  afterwards  ;  and  that  said  Duke,  a  short  time 
after  said  offer  was  made,  informed  said  companies  of  his 
assent  to  said  abandonment,  and  urged  upon  them  the 
acceptance  of  the  same,  stating  that  his  mortgages 
should  not  be  in  the  way  if  they  would  settle  the  poli- 
cies." 

After  hearing  the  representations  of  the  master  and 
some  of  the  crew,  as  to  the  condition  of  the  boat,  the 
insurance  companies  proposed  to  John  H.  Goodman,  that 
they  should  make  an  attempt  to  raise  and  repair  her  for 
their  common  benefit;  but  Goodman  declined  to  join  in 
the  undertaking,  and  insisted  on  his  right  to  abandon  as 
for  a  total  loss.  The  insurance  companies  afterwards 
made  a  contract  for  the  raising  of  the  boat  on  their  own 
account ;  agreeing  to  pay  $5,000  if  she  was  raised  and 
brought  down  to  Mobile,  and  nothing  if  the  attempt  failed. 
Under  this  contract  the  boat  was  raised,  at  an  outlay  of 
about  $500,  and  brought  down  to  Mobile,  where  she  was 
repaired  by  the  insurance  companies,  after  John  H.  Good- 
man had  declined  to  do  so,  at  an  expense  of  about  $1,700. 
After  the  boat  had  been  repaired,  she  was  tendered  by  the 
undervvriters  to  said  Goodman ;  but  he  refused  to  receive 
her,  and  still  insisted  on  his  right  of  abandonment  as  for 
a  total  loss.  Duke  "W".  Goodman,  with  the  consent  of  the 
insurance  companies,  then  took  possession  of  her,  and 
sold  her  under  his  mortgages,  in  July,  1854,  for  $8,600. 
She  was  purchased  at  the  sale  on  account  of  the  insurance 
companies,'  who,  after  expending  some  $2,700  in  paint- 
ing and  refitting  her,  sold  her  to  Cox,  Brainard  &  Co.  for 
$15,000. 

The  plainji;iff  introduced  Duke  W.  Goodman  as  a  wit- 
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ness,  who  testified  to  the  facts  above  stated  in  reference 
to  his  mortgages,  the  sale  under  them,  and  his  assent  to 
the  offer  of  abandonment ;  also,  "  that  he  never  would 
have  taken  possession  of  the  boat,  if  the  insurance  com- 
panies would  have  retained  tlie  possession,  or  if  both 
plaintiff  and  defendants  had  not  abandoned  her;  and  that 
his  mortgage  debt  was  not  paid  in  any  other  manner  than 
by  the  sale  of  the  boat,  and  neither  the  mortgage  nor  the 
notes  had  been  given  up."  The  defendants  objected  to 
the  competency  of  this  witness,  "on  the  ground  of  inter- 
est," both  when  he  was  offered,  and  after  his  testimony 
had  been  given  ;  but  the  court  overruled  their  objection, 
and  tlicy  excepted. 

"The  court  charged  the  jury,  among  other  things, — 

"1.  That  if  the  condition  of  the  boat  was  such  that, 
in  the  opinion  of  practical  men,  the  great  probability 
appeared  to  be  that  she  could  not  be  raised  and  repaired, 
it  was  sufficient  to  justify  an  abandonment  as  for  a  total 
loss,  though  she  was  afterwards  raised  and  repaired  at  a 
cost  of  less  than  half  her  value. 

"  2.  That  if  the  injury  to  the  boat  was  such,  that  her 
repairs  would  cost  more  than  half  her  value  when  repaired 
at  the  port  of  repair,  then  the  assured  had  the  right  to 
abandon;  and  in  estimating  the  expense  of  repairs,  the 
jury  should  take  into  consideration  the  amount  paid  by 
the  insurance  companies  for  raising  the  boat  and  bring- 
ing her  to  Mobile,  if  fairly  expended ;  that  it  was  not 
necessary  that  the  expense  of  repairs  should  amount  to 
half  the  sum  named  in  the  policy  as  the  agreed  value  of 
the  boat,  but  it  was  suflieient  if  equal  to  half  her  value  in 
fact  when  repaired. 

"  3.  That,  although  it  was  the  duty  of  the  master  and 
crew  to  labor  for  the  recovery  of  the  vessel,  they  were 
not  bound  to  do  impossibilities;  and  that,  if  it  appeared 
to  practical  men  that  the  vessel  could  not  be  saved,  they 
were  justified  in  abandoning  her,  and  were  not  bound  to 
wait  for  the  decision  of  the  underwriter  on  the  offer  to 
abandon.- 

"4.  That  if  the  mortgagor  was  in  possession  and  com- 
mand of  the  boat  as  captain,  and  the  mortgages  were  for- 
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felted,  perhaps  neither  he  nor  the  mortgagee  alone  could 
make  an  abandonment ;  but,  if  there  was  aright  to  aban- 
don, and  the  mortgagor,  having  the  command  and  control 
of  the  boat  as  master,  did  abandon,  or  ofler  to  abandon 
her  to  the  defendants ;  and  they  knew  of  the  existence  of 
the  mortgages,  and  did  not  reject  the  abandonment  on 
account  of  the  mortgages ;  and  if  the  mortgagee,  shortly 
afterwards,  when  the  offer  of  abandonment  by  the  mort- 
gagor was  still  unrevoked,  and  the  boat  was  still  at  the 
disposal  of  the  defendants  so  far  as  the  mortgagor  was 
concerned,  assented  to  and  approved  of  the  abandonment 
by  the  mortgagor,  and  made  known  to  the  defendants  his 
assent  and  approval, — an  abandonment  so  made,  if  in 
other  respects  good,  would  be  valid. 

"  5.  That  a  parol  abandonment  was  sufficient,  and,  when 
once  rightfully  made,  it  fixed  the  rights  of  the  assured, 
and  could  not  be  forfeited  by  any  subsequent  event  with- 
out the  assent  of  the  assured. 

"6.  That  an  abandonment,  not  accepted,  might  be' 
waived  by  the  party  making  it;  that  the  fact  that  Duke 
"W.  Goodman  had  taken  possession  of  the  boat,  and  sold 
her,  because  of  his  interest,  would  not  have  the  eftect  of 
waiving  the  abandonment,  if  he  took  possession  after 
notice  by  the  insurers  that  they  would  no  longer  be 
responsible  for  her,  and  after  her  abandonment  by  John 
H.  Goodman,  and  did  so  to  protect  the  interests  of  all 
concerned;  and  that  this  was  a  question  of  intention,  to 
be  judged  by  the  acts  and  declarations  of  said  D.  "W. 
Goodman  done  and  made  at  the  time." 

The  defendants  excepted  to  each  of  these  charges,  and 
then  requested  the  following  charges  : 

"  1.  That  it  was  the  duty  of  the  master  and  crew  of  the 
boat  to  labor  and  travel  to  relieve  her  from  her  peril ; 
and  if  they  failed  in  this  duty,  the  plaintiff  could  not 
recover.  (This  charge  the  court  gave,  in  connection  with 
the  explanations  contained  in  the  fourth  charge  already 
given.) 

"  2.  That  if  Duke  W.  Goodman,  the  mortgagee,  took 
possession  of  the  boat  after  she  had  been  repaired  by  the 
defendants,  by  virtue  of  his  powers  under  the  mortgage 
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deeds,  and  sold  her,  and  applied  tlie  proceeds  to  the 
payment  of  his  mortgage  debt,  this  amounted  to  a  revo- 
cation of  the  abandonment.  (The  court  refused  this 
cliarge.) 

"  3.  That  the  jury  may  infer  a  revocation  of  the  aban- 
donment from  the  acts  of  D.  W.  Goodman,  if  they  believe 
that  he  acted  under  the  terms  of  his  mortgage,  and  intend- 
ed thereby  to  obtain  payment  of  his  debt.  (This  charge 
was  [jiot .?]  given  by  the  court  as  asked,  but  given  as  qual- 
ified by  the  fourth  general  charge.) 

"4.  That  if  D.  W.  Goodman  took  possession  of  the 
boat,  and  sold  her  under  his  mortgage  title,  and  applied 
the  proceeds  of  the  sale  to  the  payment  of  his  mortgage 
debt,  and  made  a  title  to  the'  purchaser  under  the  title 
and  authority  of  his  mortgage, — this  is  inconsistent  with 
a  still  subsisting  abandonment,  and  cannot  stand  with  it, 
and  such  act  amounts  to  a  waiver  of  the  abandonment, 
and  is  to  be  considered  the  legal  intent.  (This  charge  the 
court  refused  to  give.) 

"  5.  That  to  recover  for  a  constructive  total  loss,  the 
injury  must  amount  to  half  the  value  of  the  thing  insured. 
(This  charge  was  given.) 

"  6.  That  in  estimating  the  amount  of  the  loss,  the 
value  named  in  the  policy  as  the  value  of  the  boat  must 
govern,  and  no  other  estimate  of  value  can  be  resorted  to. 
(This  charge  was  refused.)" 

The  7th  charge  was  struck  out  of  the  bill  of  exceptions. 

"8.  That  the  true  condition  of  a  vessel  at  the  time  of 
abandonment  may  be  arrived  at,  by  evidence  of  the  state 
of  things  derived  from  a  subsequen't  attempt  to  raise  and 
repair  her;  and  that  if  the  vessel  has  since  been  raised 
and  repaired,  at  an  expense  of  less  than  half  her  value 
nam^d  in  the  policy,  it  is  evidence  that  the  assured  had 
no  right  to  abandon  her.  (This  charge  was  given,  but 
with  this  explanation  :  that  the  right  to  abandon  de- 
pended on  the  state  of  the  boat  at  the  time  of  the 
abandonment,  and  the  probability,  in  the  judgment  of 
reasonable  men,  of  the  practicability  of  raising  and 
repairing  her  at  an  expense  of  half  her  value  in  the 
market.) 
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"  9.  That  if  the  boat  was  wrecked,  or  stranded,  without 
such  injury  to  her  as  to  j)revent  her  being  got  afloat  and 
repaired,  within  a  reasonable  time,  at  a  reasonable  ex- 
pense, the  assured  had  no  right  to  abandon.  (This  charge 
the  court  refused  to  give,  but  charged  the  jury,  that  if 
the  boat,  at  the  time  of  the  abandonment,  could  not  have 
been  raised;  or,  if  the  situation  of  the  boat  was  such  as  to 
render  it  exceedingl}'-  improbable  that  she  could  be  raised, 
then  the  right  to  abandon  was  good,  and  the  plaintiff 
might  recover  for  a  constructive  total  loss,  althouo:h  the 
boj^t  was  subsequently  raised  and  repaired  at  a  cost  of  less 
than  half  her  value.) 

"  10.  That  if  the  evidence  shows  that  five  or  six  men 
raised  the  boat,  and  that  the  only  means  used  by  them, 
not  found  on  the  boat  after  she  had  been  left  by  the  mas- 
ter and  crew,  were  one  thousand  feet  of  inch  boards,  the 
jury  will  be  authorized  to  determine  upon  the  evidence 
whether  or  not,  at  the  time  of  the  offer  to  abandon,  it  was 
in  the  power  of  the  master,  with  all  his  officers  and  crew, 
to  have  raised  the  boat,  and  brought  her  down  to  Mobile, 
and  had  her  repaired,  at  a  cost  not  exceeding  half  her 
market  value  after  she  was  repaired;  and  if  the  jury 
believe  that  she  could  have  been  so  raised  and  repaired, 
then  the  plaintiff  cannot  recover  for  a  total  loss.  (This 
charge  the  court  refused.) 

"  11.  That  even  if  the  injury  was  equal  to  half  the  value 
of  the  boat,  the  effect  of  the  mortgages  to  D.  W.  Good- 
man, if  forfeited  and  unpaid,  would  be  to  give  him,  so  far 
as  his  debt  extended,  the  right  to  abandon  or  not  as  he 
thought  proper,  whether  J.  H.  Goodman  consented  or 
not ;  and  that  if  he  thought  proper  to  receive  the  vessel 
when  repaired,  and  to  sell  her  for  the  purpose  of  paying 
his  mortgage  debt,  he  had  the  right  to  do  so ;  arid  that  if 
he  did,  it  extinguished  so  much  of  the  interest  of  J.  H. 
Goodman  as  was  covered  by  the  previous  policies.  (This 
charge  the  court  refused :  but,  after  this  and  the  other 
charges  were  asked,  and  before  the  jury  retired,  it  was 
agreed  between  the  counsel  of  the  respective  parties,  and 
the  same  expressed  to  the  court,  that  the  jury  need  not 
be  troubled  with  the  matter,   as  this  would  be  arranged 
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between  the  parties  by  consent  in  the  event  of  a  verdict 
for  the  plaintiff.) 

"12.  That  under  the  circumstances  last  above  detailed, 
if  such  existed,  the  claim  of  J.  H.  Goodman  for  a  total  loss 
of  the  whole  amount  insured  by  him  cannot  be  sustained. 
(This  charge  the  court  refused.) 

"  13.  That  the  effect  of  the  policy  of  the  Franklin  Insur- 
ance Company,  it  being  prior  in  date  to  that  of  the  Fulton 
Insurance  Company,  is  such  that,  on  a  question  of  aban- 
donment by  John  IT.  Goodman  to  the  three  companies 
jointly,  for  the  purpose  of  converting  a  partial  into  a  total 
loss,  he  is  precluded  from  denying  the  right  to  save  and 
repair  the  vessel,  if  the  reasonable  value  of  the  saving  and 
repairing  would  not  amount  to  half  the  value  named  in 
the  policy;  and  that  the  clause  in  the  previous  policy  to 
do  so,  against  the  will  of  John  H.  Goodman,  enures  as  well 
to  the  Fulton  Insurance  Company  as  to  the  Franklin 
Insurance  Company,  under  these  circumstances.  (This 
charge  was  refused  by  the  court.) 

"  14.  That  under  the  terms  of  the  policy  of  the  Fulton 
Insurance  Company,  there  being  two  previous  insurances, 
said  company  conld  be  liable,  in  case  of  a  partial  loss, 
only  in  the  event  the  two  previous  insurances  are  not  suffi- 
cient to  cover  the  loss  sustained  and  insured  against  in 
this  policy ;  and  that  the  loss,  in  such  case,  is  not  to  be 
divided  equally  among  the  companies,  but  the  Fulton 
company  is  only  liable  last,  if  at  all.  (This  charge  was 
refused  by  the  court.)" 

The  jury  were  requested  by  both  parties  ''  to  say  in  their 
verdict  whether  they  found  the  loss  total  or  not,"  and 
found  that  the  loss  was  total. 

The  charges  given,  the  refusal  of  the  several  charges 
asked,  and  the  overruling  of  the  defendant's  objection  to 
the  competency  of  Duke  W.  Goodman  as  a  witness,  are 
the  matters  now  assigned  as  error. 

P.  Hamilton,  and  Geo.  N.  Stewart,  for  the  appellants, 
made  these  points ; 

1.  The  doctrine  of  abandonment,  on  which  these  cases 
turn,  is  itself  an  exception  to  the  general  character  of  an 


118  ALABAMA. 


Insurance  Companies  v.  Goodman. 


insurance  contract,  which  is  a  contract  of  indemnity.  Its 
operation  is  to  depart  from  the  principle  of  indemnity, 
and,  in  place  of  the  actual  loss,  recover  an  ilicreased 
amount  by  converting  a  partial  into  a  total  loss. — 2  Ar- 
nould  on  Insurance,  996.  On  account  of  this  departure 
from  the  real  nature  of  the  contract,  the  disposition  of 
the  courts  has  been,  while  upholding  the  right  of  aban- 
donment, to  restrain  and  confine  it  within  the  limits 
already  established.— 2  Burr.  683;  1  Term  Eep.  616; 
10  East,  341 ;  16  Pick,  303,  313 ;  11  Pick.  95 ;  "21  Pick. 
456,  470 ;  5  Serg.  &  R.  501,  509.  The  American  rule, 
allowing  the  right  to  abandon  where  the  injury  exceeds 
half  the  value  of  the  thing  insured,  is  a  greater  departure 
from  the  principle  of  indemnity  than  the  English  rule. 
2  Arnould,  1086,  §  386. 

2.  The  court  below  erred,  in  taking  the  value  of  the 
vessel  when  repaired  at  the  port  of  repairs,  instead  of  the 
value  named  in  the  policy,  as  the  measure  of  value  with 
which  the  extent  of  the  injury  was  to  be  compared.  The 
policies  sued  on  are  valued  policies. — 1  Arnould,  303 ; 
2  Phillips,  §§  1176-78.  The  value  in  the  policy  is,  or 
ought  to  be,  the  real  value  of  the  ship :  "it  means  the 
amount  of  the  insurable  interest ;  and  if  the  assured  has 
some  interest  at  stake,  and  there  is  no  fraud,  the  valuation 
in  the  policy  is  conclusive  between  the  parties,  for  they 
have  by  agreement  settled  the  value." — 3  Kent's  Com. 
272;  3  Taunton,  506;  10  Johns.  79,  84;  2  Phillips, 
§  1183 ;  1  Arnould,  308.  The  language  of  the  policy  is, 
"  fifty  per  cent,  on  the  value  of  the  interest  owned  by  the 
assured ;  "  which,  when  the  assured  are  the  entire  owners, 
is  equivalent  to  the  value  of  the  thing  insured.  Since 
the  controversy  in  the  case  of  the  Argonaut,  a  similar 
clause  has  been  inserted  in  the  Boston  policies :  "  that 
the  assured  shall  not  have  the  right  to  abandon  for  the 
amount  of  damages  merely,  unless  the  amount  which  the 
insurers  would  be  liable  to  pay,  under  the  adjustment  of 
a  partial  loss,  shall  exceed  half  the  amount  insured." 
2  Arnould,  1111.  This  clause  was  construed,  in  21  Pick. 
467,  as  meaning  one  half  the  value  in  the  policy;  though 
the  "amount  insured"  and  the  "value  in  the  policy" 
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may,  evidently,  be  entirely  different ;  as  was  the  case  in 
1  Curtis,  148,  where  the  amount  insured  was  only  §2,000, 
while  the  value  was  $3,000. 

3.  But,  if  there  were  no  such  clause  in  the  policy,  the 
same  rule  should  govern. — 16  Pick.  303;  21  Pick.  467, 
482;  7  Metcalf,453;  1  Gray,  154  ;  20  Wendell,  287,  300; 
Parsons  on  Mercantile  Law,  466;  3  Kent,  273;  7  Ham. 
284 ;  16  Ohio,  86.  A  contrary  rule  was  laid  down  in 
Bradlie  v.  Maryland  Insurance  Co.,  12  Peters,  398,  which 
was  avowedly  rested  on  5  Peters,  604;  but  an  examina- 
tion of  that  case  will  show,  as  was  shown  in  12  Pick.  284, 
that  the  question  did  not  arise,  because  the  action  was 
not  on  a  valued  policy ;  and  this  is  also  true  of  the  case 
in  Dudley's  (S.  C.)  Rep.  147.  In  the  earlier  New  York 
cases,  different  rules  of  valuation  were  adopted,  and  the 
question  was  not  considered ;  but  the  rule  settled  in 
20  Wendell,  287,  has  not  since  been  departed  from.  The 
case  in  12  Peters  stands  alone,  except  as  supported  ,by 
the  decision  in  3  Mason,  27,  which  was  not  referred  to, 
and  which  was  an  attempt  to  exercise  admiralty  jurisdic- 
tion in  a  case  of  insurance.  The  forcible  reasoning  of  the 
court  in  16  Pick.,  supra,  is  approved  in  20  Wendell,  and 
b}^  Judge  Hare  in  his  valuable  notes  to  Smith  v.  Bell,  and 
Wood  V.  Lincoln  Ins.  Co.,  2  Amer.  L.  C.  345-67.  The 
English  decisions,  it  must  be  remembered,  furnish  no  aid 
in  this  matter,  because  a  different  rule  there  governs  the 
right  of  abandonment. 

The  temptation  to  fraud,  furnished  by  the  contrary 
rule,  is  a  potent  argument  against  it.  The  wear  and 
tear,  the  natural  depreciation  of  a  vessel,  is,  of  course, 
not  an  object  of  insurance;  yet,  if  her  value  in  the  market 
is  made  the  test,  that  is  put  upon  the  underwriter.  It 
holds  out,  also,  a  direct  inducement  to  lose  the  vessel. 
A  vessel  is  valued,  in  Jtlne,  1853,  at  $22,500,  but,  after 
running  a  year,  is  depreciated,  without  accident,  accord- 
ing to  the  proof,  from  15  to  25  per  cent.,  thus  reducing 
her  value  to  $16,000  or  $18,000 ;  if  the  valuation  was 
high,  as  the  proof  shows  it  was  in  this  case,  the  ordinary 
wear  and  tear  will  reduce  her  value,  at  the  close  of  the 
season,  to  $12,000  or   $15,000,  independent  of  further 
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depreciation  from  a  bad  season  ;  how  convenient  it  would 
be,  in  such  case,  to  dispose  of  the  vessel  to  the  insurer  b}^ 
an  accident  which  could  be  converted  into  a  total  loss  ! 
The  evidence  in  this  case  does  not  warrant  such  a  charge 
against  the  assured,  but  the  example  proves  the  badness 
of  the  rule. 

4.  If  this  position  jS  correct,  the  court  also  erred,  in 
instructing  the  jury  that,  if  the  boat,  in  the  opinion  of 
practical  m.en,  could  be  raised  and  repaired  at  a  cost  of 
less  than  half  her  value,  the  abandonment  was  good. 
The  boat  was  not  totally  destroyed  in  fact ;  and  her  mas- 
ter and  crew  were  bound  by  the  contract,  and  by  the  law, 
to  do  all  in  their  power  for  her  preservation. — 1  Conn. 
422;  2  Arnould,  1203;  19  Penn.  312 ;  20  Ohio,  228. 
They  were  bound  then  to  test  the  question,  and,  if  possi- 
ble, save  the  boat.  The  terms  of  the  policy  made  it 
incumbent  on  the  assured  to  test  the  fact,  whether  the 
boat  could  not  be  raised  and  repaired  for  less  than  half 
her  value.  This  was  matter  of  proof,  and  not  matter  of 
speculation,  or  matter  for  the  opinion  of  practical  men. 

5.  The  right  to  abandon  depends  on  the  actual  facts  at 
the  time  of  the  offer  to  abandon. — 2  Sandf.  76;  15  Wend. 
460.  A  valid  abandonment  means  one  warranted  by  the 
state  of  things  existing  wdien  notice  of  abandonment  was 
given.— 2  Arnould,  993  ;  2  Phillips,  §  1520.  What  was 
the  true  state  of  facts,  in  case  of  a  constructive  total  loss, 
can  frequently  be  determined  only  by  proof  derived  from 
subsequent  events,  as  in  such  a  case  as  this. — 6  Mass.  479  ; 
7  Pick.  254;  20  Pick.  143.  The  successful  result  of 
endeavors  by  the  insurers  to  save  the  vessel,  proves  that 
the  facts  did  not  justify  an  abandonment  at  the  time  it 
was  made,--4  Cranch,  202;  4  Cowen,  222;  5  ib.  63; 
3  Wendell,  658.  In  determining  the  right  to  abandon, 
proof  derived  from  subsequent  events  is  always  admissible. 
12  Peters,  398.  The  abandonment  in  this  case  not  hav- 
ing been  accepted  by  the  underwriters,  its  validity  de- 
pends on  the  facts ;  and  the  right  to  make  it  must  be 
tested  by  a  consideration  of  all  the  facts  existing  at  the 
time.— 5  Peters,  621 ;  2  Wallace,  Jr.,  339 ;  also,  2  Pick. 

*264,  and  cases  cited  supra. 
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6-.  The  court  erred,  also,  in  refusing  to  instruct  the  jury 
on  the  duty  of  the  master  and  crew  to  labor  and  travel  for 
the  safety  of  the.  boat.  The  facts  of  the  case  prove  that, 
if  the  master  had  done  his  duty,  the  boat  could  have  been 
raised.  The  crew  consisted  of  thirty-five  men,  oflicers 
and  hands.  The  boat  had  only  twenty-eight  bales  of 
cotton  on  board,  and  was  hastening  down  light  for  fear 
she  could  not  get  out  of  the  river.  !N"o  careful  survey  or 
examination  of  the  boat  was  made  at  the  tiijieof  the  acci- 
dent, nor  was  any  cansultation  had,  unless  the  off-hand 
expression  of  opinions  by  the  crew,  one  to  the  other,  can 
be  so  called.^  The  boat  was  afterwards  raised  by  six  or 
seven  men,  with  scanty  materials  obtained  from  the  boat 
herself,  after  she  had  been  stripped  and  dismantled  by  the 
master,  at  an  expense  of  less  than  f  450.  oSTot  a  single  one 
of  the  probabilities  on  which  the  master,  him.self  the 
assured,  supposed  he  liM  a  right  to  abandon,  proved  to  be 
true :  he  supposed  the  boat  was  broken  in  two,  but  she 
was  not  broken ;  he  supposed  the  river  would  rise,  but  it 
continued  to  fall  ;•  he  supposed  it  would  rain  heavily,  but 
it  did  not  rain  at  all ;  he  supposed  that  the  boat  could  not 
be  raised,  but  she  was  easily  raised ;  he  supposed  sh<i 
could  npt  be' repaired,  but  she  was  readily  repaired,  and 
at  a  small  cost;  and  he  supposed  that  her  reputation  was 
-totally  destroyed,  while  it  appears  that  she  is  now  rated 
as  high  as  before,  and  that  insurance  is  as  readily  effected 
on  her.  These  facts  show,  that  the  assured  did  not  exorcise 
that  honest  and  best  judgment,  a;id  did  not  use  those 
exertions,  which  the  underwriters  were  entitled  to  demand 
at  his  hands ;  and  having  failed  in  his  duty,  he  cannot,  by 
abandoning  as  for  a  total  loss,  visit  upon  the  underwriters 
the  eftect  of  an  accident  which,  if  he  could  not  prevent, 
he  might  have  remedied. — 2  Arnould,  1190 ;  19  Penn. 
312  ;  20  Ohio,  228 ;  1  Conn.  422 ;  21  Pick.  482  ;  20  Wend. 
301 ;  18  Pick.  83 ;  A  Rich.  (S.  C.)  R.  416. 

7.  At  the  time  of  the  accident,  the  boat  was  mortfirag-ed 
to  D.  W.  Goodman,  whose  debt  was  past  due.  The  abso- 
lute property  had  thus  become  vested  in  him,  and  his 
abandonment  was  necessary. — 2  Arnould,  1160-61  ; 
2  Phillips,  §§  1516,  1679 :  Parsons  on  Mercantile  Law, 
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468;  2  Pick.  249,  260-;  12  Mass.  230,  235;  1  Gray,  154. 
An  abandonment,  to  be  valid,  must  be  good  at  the  time 
it  is  made.  D.  W.  Goodman  did  not  offer  to  abandon  at 
the  time  of  the  offer  by  John  H.  Goodman,  nor  does  it 
appear  at  what  time  his  offer  was  made,  except  that  it 
was  "  shortly  afterwards."  At  the  time  of  his  offer,  the 
boat  mav  have  been  raised,  or  even  brousrht  down  to 
Mobile;  and,  if  made  at  either  of^  those  times,  the  aban- 
donment was  not  good. — 4  Cowen,  242  ;  3  Wendell,  662. 
Besides,  the  abandonment  by  D.  W.  Goodman,  if  other- 
wise valid,  was  not  absolute  and  unconditional,- as  the  au- 
thorities above  cited  show  that  it  should  have  been,  in 
order  that  the  underwriter  might,  without  difficulty  or 
doubt,  at  once  apply  the  salvage  proceeds  to  remunerate 
him  for  the  loss  he  has  to  pay. 

8.  In  perfect  accordance  with  this  conditional  offer  was 
the  subsequent  conduct  of  D.  TV.  Goodman,  in  taking  the 
boat  into  his  possession,  and  selling  her ;  thus  showing 
that  he  never  considered  himself  as  having  given  up  his 
mortgage  lien,  and  was  not  willing  to  rely  on  the  validity 
of  his  abandonment  for  the  payment  of  his  debt.  This 
conduct  isinconsistent  with  the  idea  of  a  previous  valid 
abandonment,  and  amounts  to  a  waiver  of  whatever  aban- 
/donment  he  had  niade.  'Nor  can  i^-.  be  made  consistent  with 
the  abandonment  by  any  plea  of  necessity :  he  was  not 
the  owner  of  the  boat,  and  had  never  been  in  possession  of 
her;  he  Avas  not  charged  with  the  preservation  of  the 
property,  and  could  not  have  been  affected  by  its  loss,  if  he 
had  already  abandoned  it  to  the  underwriters. — 10  Johns. 
177.  The  effect  6f  an  abandonment  by  him  was  to  trans- 
fer the  mortgage  debt  to  the  insurers. — 2  Phillips,  §  1728. 
If  John  H.  Goodman  alone  made  the  abandontnent,  it 
was  his  duty  to  pay  off  the  mortgage,  that  the  boat  might 
be  unincumbered  in  the  hands  of  the  iusurer. — Parsons  on 
Mercantile  Law,  471. 

9.  The  same  principle,  applied  to  the  rights  acquired  by 
the  Kentucky  company,  result  in  the  same  conclusion.. 
The  offer  of  abandonment  was  joint,  to  all  the  companies. 
The  Franklin  policy  gave  that  company  liens  and  rights 
upon  the  boat,  which  the  assured  have  not  discharged  ; 
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and  the  existence  of  these  lieos  prevented  him  from  making 
to  the  other  offices,  wlio  are  defendants  in  these  suits,  an 
unconditional  and  ahsolute  title  to  and  control  over  the 
boat.  They  are  entitled,  then,  at  least,  to  share  in  the 
beueiit  of  the  provisions  of  the  Franklin  policy. 

10.  The  underwriters  were  not  bound  to  state  their 
objections  to  the  offer  of  abandonment.  They  are  enti- 
tled to  await  the  result,  and,  if  they  say  nothing,  are  pre- 
sumed to  refuse  to  accept. — 2  Phillips,  §  1G91.  'Nov  are 
they  concluded  hy  the  fact  that  they  repaired  the  vessel. 
That  was  their  right,  and  they .  uniformly  declared  that 
they  acted-  in  the  matter  with  a  view  to  repair  and  return 
her  to  the  assured.— 16  Pick.  303 ;  7  Pick.  254 ;  22  Pick. 
191 ;  1  Mete.  160 ;  20  Pick.  142. 

11.  The  court  erred,  also,  in  making  the  whole  sum 
expended  in  raising  the  boat  a  part  of  the  test  of  injury 
tx)  half  value.  That  sum  does  not  represent  the  true 
valiie  of  the  service.  The  $5,000  was  agreed  to  be  paid 
as  on  a  wager  contract;  on  an  emergency  supposed  to 
exist,  by  reason  of  the  exaggerated  statements  -made  by 
the  assured,  as  to  the  damages  to  the  boat,  and  of  the 
peril  she  was  in.  The  fair  value  of  the  work  done  was 
the  true  value  of  the  salvage  service.  Again,  that  sum 
includes  the  expense  of  bringing  the  boat  to  Mobile, 
which  is  no  part  of  what  the  insurer  was  to  pay ;  Mobile 
being  her  home  port,  port  of  destination,  and  port  of 
repairs.— 5  Ohio,  186  ;  6  Ohio,  71,  473 ;  Wright's  (Ohio) 
R.  202. 

12.  D.  W.  Goodman  was  not  a  competeht  witness  for 
the  plaintiff  below.  .  He  was  the  assignor  of  one  of  the 
policies  sued  on,  and  testified  to  sustain  a  claim  resting 
on  his  assignment. — Code,  §  2290.  He  was  interested,  too, 
to  sustain  the  validity  of  the  abapdonment ;  for,  if  that 
failed  through  his  act,  he  would  be  liable  in  damages  to 
J.  H.  Goodman.  His  interest  as  mortgagee  may  be  bal- 
anced, but  this  other  interest  is  sufficient  to  exclude  him. 
In  the  pending  chancery  suit,  moreover,  to  which  he  is 
shown  to  be  a  party,  and  which  rests  on  the  fact  that  the 
loss  was  partial  only,  a  verdict  and  judgment  in  chis  suit, 
in  favor  of  the  plaintiff,  will  be  evidence  to  defeat  the  bill, 
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and  tlius  reliove  him  from  a  decree  to  accoiiut,  and  from 
the  costs  of  tlic  suit. 

E.  S.  Dargax,  and  R.  II.  Smith,  contra. — 1.  Conceding 
that  a  mortgagor  m"ay  be  deprived  of  liis  right  to  aban- 
don, for  a  technical  total  loss,  by  an  existing,  mortgage ; 
yet,  where  he  is  the  agent  by  whom  the  insurance  was 
eifected,  an  abandonment  by  him  is  valid. — 3  Bos.  &  Pul. 
95:  6  Cranch,  268;  21  Pick.  198.  The  additional  fact 
shown  in  this  case,  that  tlia  abandonment  was  made  with 
the  knowledge  and  consent  of  the  mortgagee,  who  shortly 
afterwards  notified  the  insurers  of  his  assent  and  appr.oval, 
removes  all  doubt  of  its  sufficiency. 

2.  Tlie  rule  is  settled  in  the  United  States,  that  an 
•abandonment,  once  rightfully  made,  cannot  be  defeated 
by  any  subsequent  event:  though  the  English  courts 
hold,  that  subsequent  •  events  may  control  an  abandon- 
ment, unless  suit  is  brought  before  such  events  occur. 
12  Peters,  898,  and  cases  there  cited;  2  Phillips,  §  1705, 
and  cases  citec].  It  is  settled,  also,  that  a  parol  abandonment 
is  sufficient.^ — 5  Peters,  604. 

3.  If  the  injury  to  the  vessel  is  such,  that  the  expense 
of  repairs  will  exceed  half  the  value  of  the  ship  when 
repaired,  at  the  port  of  repairs,  the  owner  niay  abandon 
as  for  a,total  loss.  This  is  the  settled  rule  in  the  United 
States;  and  the  actual  value  of  the  ship  when  repaired, 
not  the  estimated  value  in  the  policy,  is  the  criterion  by 
which  to  determine  the  relative  amount  of  the  expenses. 

2  Phillips,  270,  273-76;  12  Peters,  398 ;  5  Peters,  604;' 

3  Mason,  77 ;  2  Arnoukl,  1117.  In  estimating  the  amount 
ot  repairs,  the  sum  expended  in  relieving  the  vessel  from 
her  perilous  condition  must  be  added  to  the  repairs. 
2  Arnould,  llOo,  1106  ;  .3  Mason,  77  ;  1  Story,  463;  3  Sum- 
ner, 220.  • 

4.  The  doctrine  is  recognized  by  the  whole  course  of 
American  decisions,  that  a  vessel  may  be  so  situated,  or 
surrounded  with  such  danger,  that  the  assured  may  aban- 
don for  a.  technical  total  loss,  notwithstanding  sliG  may, 
by  some  fortuitous  circumstance,  be  relieved  ki  an  expense 
of  less  than  half  her  value:  that  the  true  test  is,  whether 
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it  was  liigliTy  probable  that  she  could  not  be  relieved  from 
her  peril  at  less  than  half  cost. — 3  Mason,  77  ;  12  Peters, 
398;  llJohns.  293;  3 Kent's  Com.  (m.  p.)  321;  1  Conn. 
184 ;  2  M.  &.  S.  240,  248 ;  2  Philips,  258. 

5.  Although  the  underwriters  refused  to  accept  in 
words,  their' conduct  in  taking  possession  and  repairing 
the  vessel,  after  .notice  of  the  abandonment,  without 
informing  the  assured  of  their  motive  for  so  doing, 
amounted  to  an  acceptance  in  fact. — 3  Mason,  82-86  ;  4  B. 
Monroe,  451 ;  23  Pick.  355';  2  Arnould,  1186  ;  2  Phillips, ' 
390.  There  may  be  cases  in  which  the  underwriters  are 
allowed  to  take  possession  for  the  purpose  of  repairing 
the  boat,  and  may  ofler  to  do  so  at  their  own  expense  to 
prevent  abandonment;  though  this  is  denied  by.  some 
authorities.— 3  Mason,  28;  1  Conn.  184;  2  Phillips,  296. 
But,  conceding  that  they  may  do  so,  they  cannot  offej  to 
repair  at  the  joint  expense  of  themselves  and  the  assured, 
but  must  repair  at  their  own  expense,  and  within  a  rea- 
sonable time.— 2  Phillips,  300  ;  3  Wendell,  658. 

6.  If  the  insurers  refuse  to  accept  an  abandonment, 
the  assured  may  sell  for  the  benefit  of  all  concerned  ; 
and  su€h  a  sale  is  no'  revocation  of  the  abandonment. 
5  Johns.  324 ;  4  Peters,  139 ;  6  Rich.  142 ;'  2  Phillips,  393. 

7.  Duke  W.  Goodman  had  no  disqualifying  interest  in 
the  controversy.  He  \vas  a  mere  mortgagee,  not  liable 
for  repflirs,  because  not  in  possession  when  they  were 
done.  But,  whatever  interest  he  may  have,  the  record  of 
this  suit  could  not  be  used  as  evidence  for  or  against  him 
in  another  suit;  consequently,  he  is  a  competent  witness 
under  the  Code. 

RICE,  C.  J. — On  the  trial  in  the  court,  below,  it  was  a 
material  question,  whether  the  insured  was  justified  in 
abandoning  as  for  a  technical  total  loss ;  and  we  shall,  in 
the  first  -place,  inquire  whether,  in  the  charges  of  the 
court  in  relation  to  that  question,  there  is  any  eiTor.whieh 
entitles  the  underwriters  to  a  reversal  of  the  judgment. 
Those  charges  are  reconcilable  with  and  explanatory  of 
each  other,  and  must  be  construed  iu'  coiuiection  with 
each  other,  as  well  as  in  connection  with  the  evidence  to 
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which  they  were  applied;  and  if,  when  thus  construed 
and  applied,  they  are  correct,  though  as  universal  propo- 
sitions they,  may  be  erroneous,  they  do  not  warrant  a  re- 
versal of  the  judgment* — McBride  v.  Thompson,  8  Ala. 
R.  650 ;  Berry  v.  Hardeman,  12  ib.  604 ;  Eockwood  v. 
I^clson,  16  ib.  294;  Hopkins  v.  Scott,  20  ib.  179;  Dill  v. 
Camp,  22  ib.  249;  Partridge  v.  Forsyth,  29  ib.  200. 

Construing  the  charges  as  above  indicated,  we  under- 
stand, and  the  jury  doubtless  understood,  (see  Magniac 
V.  Thompson,  7  Peters'  Pep.  348,)  the  expressions  "prac- 
tical men"  and  "reasonable  men,"  as  therein  employed, 
to  refer  to  practical  men  and  reasonable  men  as  a  class, 
and  not  merely  to  the  persons  who  were  on  the  boat  at 
the  time  she  v/as  snagged  and  sunk,  some  of  whom  had 
testified  as  to  her  condition  and  the  circumstances  attend- 
ing the  injury.  We  also  understand,. and  the  jury  doubt- 
less,Understood,  the  expression  "half  her  value  in  the 
market,"  as  employed  in  the  explanation  accompanying 
the  8th  charge  asked  by  the  underwriters,  to  refer  to  her 
value  in  the  market  at  Mobile,  the  place  of  repairs.  At 
the  time  of  the  accident,  Mobile  was  her  port  of  destina- 
tion, her  home  port,  the  port  of  repairs,  and  the  place  of 
the  trial;  and,  in  the  second  charge,  the  court  had  dis- 
tinctly made  the  right  to  abandon  to  turn  outhe  question, 
whether  "the  injury  to  the  boat  was  such  th.'it  her  repairs 
would  cost  more  than  half  her  value  when  repaired,  at  the 
2^ort  of  repair s." 
'  The  underwriters  contend,  that  the  first  charge  except- 
ed to  put  the  case  altogether  on  tliQ  opinion  of  practical 
men,  and  excluded  from  the  jury  the  consideration  of 
the  facts.  They  treat  that  charge  as  if  it  had  commenced 
as  follows,  to- wit:  "If,  in  the  opinion  of  j)raciical  men,  the 
condition  of  the  boat  was  such,"  &c.  But  the  charge  does 
not  so  comnletice,  nor  does  it  convey  the  meaning  which 
it  would  convey  if  it  had  so  commenced.  On*  tl'ie  con- 
trary, it  clearly  leaves  it  to  the  jury  to  determine  for 
tliemselves — 1st,  w^hat  was  the  condition  of  the  boat ; 
and,  2d,  whether  its  condition  was,  in  fact,  such  as  to 
produce — that  is,  whether  its  condition  was  really  sufii- 
cieut  to  produce — in  the  minds  of  practical  men  gener- 
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ally,  the  opinion  that  the  great  and  apparent  probability 
was  she  could  not  be  raised  and  repaired.  ,  The  substance 
of  the  charge  was,  that  if  the  jury  found  from  the  evi- 
dence that  the  conditionof  the  boat  was  such  as  to  j)roduc€ 
that  opinion  in  the  minds  of  (hat  class  of  men,  it  was  suffi- 
cient to  justify  an  abandonment.  That  charge  made  the 
right  of  abandonment  to  depend  upon  the"  condition  of 
the  boat  at  the  time  of  the  abandonment,  and  the  con- 
clusions' whinh  practical  men  generally  ought  then  to  • 
have  drawn  from  that  condition. — 2  Phil,  on  Ins.  §^  1524. 

We  understand  the  other  charges  relating  to  the  aban- 
donment to  assert,  as  applicable  to  this"  case,  the  follow- 
ing propositions,  to-wit:  That  if  ^the  injury  to  the  boat, 
occasioned  by  a  peril  insured  against,  was  such  that  Iier 
repairs  would  cost  more  than  half  her  value  when  repaired, 
at  the  port  of  repairs,  then^  the  assured  had  a  riglit  to 
abandon ;  that  "  to  recover  for  a  constructive  total  loss, 
the  injury  must  amount  to  half  the  value  of  the  thing 
insured ;"  that  it  was  the  duty  of  the  master  and  crew, 
to  labor  and  travel  in  order  to  relieve  the  boat  from  her 
peril,  and,  if  they  failed  in  this  duty,  the  assured  cannot  re- 
cover; but  that  they  were  not  bound  to  do  impossibilities, 
and  if  it  appeared  to  practical  men  that  the  boat  could 
not  be  saved,  they  were  justified  in  abandoning  her,  and 
were  not  bound  to  wait  for  the  decision  of  the  underwri- 
ters on  the  offer  to  abandon ;  that  "  the  true  condition  of 
a  vessel  at  the  time  of  abandonment  may  be  arrived  at  by 
evidence  of  the  state  of  things  derived  from  a  subsequent 
attempt  to  raise  and  repair  her:  if  the  vessel  has  since 
been  raised  a,nd  repaired,  at  an  expense  of  less  than  half 
her  value  in  the  policy,  it  is  evidence  that  the  assured  had 
no  right  to  abandon  her."  It  is  evident,  that,  if  there  be 
any  error  in  the  last  proposition,  it  is  an  error  in  favor  of 
the  underwriters,  and,  therefore,  no  ground  for  reversal 
■on  their  appeal;  and  upon  a  careful  examination  of  the 
authorities,  our  opinion  is,  there  is  no  error  in  any  of  the 
other  propositions. 

[2,]  "  The  right  of  abandonment,"  says  Chancellor 
Kent,  "  does  not  depend  upon  the  certainty,  but  upon  the 
high  probability  of  a  total  loss,  either  of  the  property,  or 
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voyage,  or  both.  The  insured  is  to  act,  not  upon  certain- 
ties, but  upon  i^yohabilities  ;  and  if  the  facts  present  a  ease 
of  extreme  hazard,  and  of  probable  expense,  exceeding 
half  the  value  of  the  ship,  the  insured  may  abandon, 
though  it  should  happen  that  she  was  afterwards  recov- 
ered at  a  less  expense." — 3 Kent's  Com.  321.  An  "actual 
experiment  is  not,  in  general,  necessary  for  ascertaining 
with  reasonable  certainty  the  probable  cost  and  result  of 
the  undertaking"  to  relieve  and  repair  the  vessel,  norths 
only  means  of  proving  it.  "■  Men  adopt  the  most  impor- 
tant resolutions,  undertake  or  abandon  the  most  impor- 
tant enterprises,  upon  such  estimates  of  the  probable 
cost  and  result  as  experience  and  observation  can  furnish," 
or  as  may  be  derived  frpm  the  opinion  of  practical  and 
reasonable  men;  "and  facts  upon  which  the  most  impor- 
tant interests  depend  are  constantly  determined  upon 
such  probable  inferences  as  satisfy  a  reasonable  mind." 
If  the  right  of  abandonment  is  to  be  available  at .  all  to 
the  assured,  in  cases  like  the  present,  he  must  exercise  it 
in  reference  to  such  an  estimate  of  probabilities  as  pru- 
dent and  discreet  men  are  accustomed  to  act  upon,  and 
upon  a  fair  view  of  every  circumstance  affecting  the  ques- 
tion of  the  practicability  orprobable  cost  of  relieving  and 
repairing  the  vessel;  and  the  propriety  of  its  exercise  is 
to  be  finally  judged  of  and  decided  by  the  like  consider- 
ations, and  by  a  due  regard  to  any  actual  experiment, 
made  by  others,  to  relievo  and  repair  the  vessel,  but  is 
not  to  be  conclusively  established  or  negatived  by  any 
such  experiment. — Cincinnati  Insurance  Co.  v.  Bakcwell, 
4  B.  Monroe,  541 ;  Bradlie  v.  The  Maryland  Insurance  Co., 
12  Peters,  878;!  Roux  v.  Salvador,  3  Bing.  (^.  C.)  288; 
Pecle  V.  Merclv  Ins.  Co.,  3  Mason,  .27;  2  Arn.  on  Ins. 
990-998 ;  ib.  1052,  1059,  1092,  1111. 

In  this  connection,  it  is  proper  to  state,  that  the  last 
portion  of  10th  charge  asked  by  the  underwriters  is  in 
conflict  with  the  principles  above  sanctioned  by  us,  and 
was  properly  refused.  The  last  proposition  asserted  in 
that  charge,  exacted  too  much  of  the  plaintiff.  It  denied 
him  the  right  to  recover  for  a  total  loss,  if  the  boat  '■^  could 
hacehcen"  raised  and  repaired  "at  a  cost  not  exceeding 
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half  her  value."     It  put  the  right  rather  on  a  possihillty, 
than  upon  the  higli  probahillt}/  of  a  total  loss. 

In  view  of  the  evidence,  and  of  the  fact  that  the  under- 
writers themselves  agreed  to  pay,  and  did  pay,  to  persons 
having  no  interest  in  the  policies  or  in  the  boat,  a  certain 
amount  for  raising  the  boat  and  bringing  her  to  Mobile, 
(her  home  port,  port  of  destination,  and  of  repairs,)  we 
do  not  think  they  have  an}^  right  to  complain  of  the 
charge  of  the  court,  that  "  in  estimating  the  expense  of 
repairs,  the  jury  should  take  into  consideration  the  amount- 
paid  by  the  insurance  companies  for  raising  the  boat 
and  bringing  her  to  jSlobile,  if  such  expenses  were  fairly 
expended"  (incurred.) — 2  Arn.  on  Ins.  1100,  1101,  and 
cases  cited  in  note  (m)  on  the  last  cited  page ;  3  Kc*nt's 
Com.  323,  324,  330;  2  Phil,  on  Ins.  §  1551. 

[3.]  In  the  policies  here  sued  on,  the  boat  is  valued  at 
122.500,  and  the  following  clause  ocqurs :  "It  is  agreed, 
that  the  assured  shall  not  have  the  right  to  abandon,  as. 
for  a  total  losSy  unless  the  injur}-  sustained  be  equivalent 
to  fifty  per  centum  on  the  value  of  the  interest  owned  hj  the 
assured."  Upon  the  question,  what  is  the  value  of  the 
boat  with  which  the  cost  of  repairs  is  to  be  compared,  the 
charge  of  the  court,  when  construed  in  connection  with 
the  evidence  and  the.  other  charges,  is  understood  by  us 
to  be,  that  it  was  not  the  value  named  in  the  policies  as 
the  agreed  value  of  the  boat,  but  her  value  in  fact,  when 
repaired, -at  the  port  of  repairs.  There  is  no  error  in  the 
charge  as  thus  understood  by  us,  nor  in  the  refusal  of  the 
6th  charge  asked  by  the  underwriters.  As  applicable  to 
cases  like  the  present,  we  sanction  the  J)rihciple  announced 
in  the  foljowing  extract  from  the  opinion  of  the  supreme 
court  of  the  United  States,  in  Bradlie  v..  The  Maryland 
Ins.  Co.,  supra,  "that  if,  after  the  damage  is  or  might  be 
repaired,  the  ship  is  not  or  would  not  be  worth,  at  the 
place  of  repairs,  double  the  cost  of  the  repairs,  it  is  to  be 
treated  as  a  technical  total  loss." — 2  Arnould  on  Insur- 
ance, 1105-1112. 

[4.]  A  "  valid  abandonment "  is  one  warranted  by  the 
state  of  things  existing  when  notice  of  abandonment  is 
given. — 2  Arn.   on  Ins.   993.     An  abandonment,   mad^ 
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wlieu  not  warranted  by  the  state  of  things  existing  at  the 
time  it  is  made — in  other  words,  an  abandonmejit  made 
when  no  right  of  abandonment  exists — is  invalid,  and,  if 
net  accepted,  cannot  acquire  validity  from  any  subsequent 
circumstances,  the  existence  of  which  at  the  time  it  was 
made  was  essential  to  the  existence  of  the  right  of  aban- 
donment. But,  where  an  abandonment  as  to  a  mortgaged 
steamboat  is  warranted  by  the"  state  of  things — in  other 
words,  wh^re  the  right  to  abandon  the  mortgaged  boat 
actually  exists — and  where  an  abandonment,  made  or 
offered  by  the  mortgagor,  would  be  valid  if  assented  to 
by  the  mortgagee,  the  underwriters  ar,e  precluded  from 
urging  the  .want  of  his  assent  as  an  objection  to  its  valid- 
ity, if,  at  the  time  it  was  so  made  or  oflered,  "  they  knew 
of  the  existence  of  the  mortgages,  and  did  not  reject  the 
abandonment  on  account  of  the  mortgages  ;  and  if  shortly 
afterwards,  and  when  the  abandonment  or  offer  of  aban- 
donment b}'  the  mortgagor  Vvas  unrevoked,  and  the  boat, 
so  far  as  the  mortgagor  was  concerned,  was  still  ait  the 
disposal  of  the  defendants,  (the  underwriters,)  the  mort- 
gagee did  assent  to  and  approve  of  such  abandonment  by 
the  mortgagor,  and  did  make  known  such  his  assent  and 
approval  to  the  defendants,"  (the  underwriters.)  If,  when 
the  abandonment  was  offered  by  the  mortgagor,  the 
underwriters  had  stated,  as  a  ground  of  objection  to  its 
validity,  that  the  m.ortgagee  had  not  assented  to  or  ap- 
proved of  it,  the  objection  wduld  have  been  open  to  them 
at  the  trial.  In  such  case,  it  would  have  been  competent 
to  the  mortgagor  to  have  promptly  obtained  the  mort- 
gagee's assent  to  an  abandonment,  and  to  have  again 
offered  an  abandonment  accompanied  by  such  assent. 
But  the  underwriters,  with  knowledge  of  the  existence  of 
the  mortgages,  did  not  rej  ect  the  abandonment  on  account 
of  their  existence,  and  elected  not  to  state  as  an  objection 
to  its  validity  the  want  of  the  absent  of  the  mortgagee. 
By  electing  to  pursue  that  course,  they  misled  the  plaint- 
iff, and,  doubtless,  prevented  him  from  promptly' obtain- 
ing the  assent  of  the  mortgagee,  and  again  offering  an 
abandonment  accompanied  with  such  assent.  The  prin- 
ciples of  good  faith,  recognized  in  the  law  of  insurance, 
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require  us  to  hold  that,  upon  the  facts  hjpothetieally 
stated  in  the  4th  charge  of  tlie  court  below,  the  under- 
writers have  waived  their  right  to  urge  the  mere  want  of 
the  assent  of  the  mortgagee  as  an  objection  to  the  validity 
of  the  abandonment  ofi'ered  by  the  mortgagor;  and  that, 
as  to  them,  the  abandonment  is  valid.  That  charge  does 
not  proceed  upon  the  idea,  that  the  undervrriters,  by  their 
mere  silence,  or  otherwise,  had  accepted  the  abandonmeut ; 
but  upon  the  ground,  that  there  was  a  waiver  of  their 
right  to  insist  upon  a  particular  objection  to  its  validity. 
2  Arn.  on  Ins.  1173;  Sky  ring  v.  Greenwood,  4  B.  &  C. 
281;  Richards  v.  Browne,  3  .Bing.  N.  C.  493,  and  cases 
there  cited  for  the  digfendant. 

If,  upon  the  facts  hypothetically  stated  in  the  4th 
charge,  and  the  uncontested  facts  of  the  case,  the  underwri- 
ters had  accepted  the  abandonment  ofi'ered  by  the  mort- 
gagor, as  soon  as  the  mortgagee  made  known  to  them  his 
assent  to  it,  the  acceptance  would  have  invested  them 
with  the  ownership  of  the  boat,  with  all  its  chances — 
with  everything  that  an  acceptance  of  the  most  perfect 
and  unobjectionable  offer  of  abandonment  could  have 
given  to  then\.  Where  such  an  offer  of  abandonment  is 
made,  and  the  right  of  abandonment  exists,  the  under- 
writers ought  to  be  held  to  have  waived  every  objection 
to  the  offer,  which  was  known  to  them  at  the  time,  but 
not  stated  as  a  ground  of  objection,  and  which,  if  stated 
at  the  time,  could  have  been  promptly  removed  or  rem- 
edied by  the  assured,  and  which  does  not  deny  the  exist- 
ence of  a  right  of  abandoment.  Mere  silence  may  not 
amount  to  an  acceptance.  But  the  sileiK;e  of  a  party, 
whose  duty  it  is  to  speak,  ma}-  operate  as  a  icakcr.  "VYhen 
his  silence,  however  innocent  in  its  origin,  would  operate 
ultimately  as  a  fraud,  if  he  wqre  allowed  the  benefit  which 
he  claims  from  it,  the  law  of  insurance  will  not  permit 
him  "to  resist  the  claims  of  justice  under  the  shelter  of 
a  rule  framed  to  promote  it." 

[5.]  The  5th  charge  asserts  tvv^o  propositions,  both  of 
which  are  fully  sustained  by  the  American  authorities, 
and  are  approved  by  us. — 2  Arn.  on  Ins.  993,  994,  and 
cases   cited   in   the   notes   by  J.    C.  Perkins ;  ih.  1161 ; 
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3  Kent's  Com.  324;  Bracllie  y.  Marjland  Ins,  Co.,  supra. 

[6.]  We  understand  the  6tli  charge,  when  construed  in 
connection  with  the  other  charges  and  the  evidence,  to 
assert  the  proposition,  that  when  a  mortgaged  boat  has 
been  abandoned  hj  the  mortgagor,  and  the  mortgagee  has 
assented  to  and  approved  of  the  abandonment,  and  made 
known  such  his  assent  and  approval  to  the  underwriters, 
and  they  have  raised  and  repaired  her,  and  have  given 
notice  that  they  will  not  longer  be  responsible  for  her, — 
"  the  fact  "  that  the  mortgagee,  after  alL  this,  took  posses- 
sion of  her  and  sold  her  under  the  mortgages,  "to  in'otect 
the  interest  of  all  concerned,"  "would  not  have  the  etiect  of 
waiving  the  abandonment."  To  that  proposition  we  give 
our  assent.  A  valid  abandonment  transfers  "the  right 
of  property  to  the  underwriters,  to  the  extent  of  the 
insurance,  from  the  moment  of  loss." — 2  Arn.  on  Ins.  996. 
The  assent  to,  and  approval  of  such  abandonment,  on  the 
part  of  the  mortgagee,  operates  necessarily  as  a  discharge 
of  hi's  mortgages,  so  far  as  the  boat  is  concerned, — Long 
v.  Wallis,  16  Ala.  11.  738,  A  mortgage,  discharged  in 
tliis  mode,  cannqt  certainly  be  revived  by  the  mere  act  of 
the  mortgagee;  and  a  sale  of  the  boat  by  him,  under  his 
mortgages,  after  such  discharge,  could  not  deprive  the 
mortgagor  of  a  right  to  recoyer  as  for  a  total  loss,  vested 
in  him  by  a  ijrevious  valid  abandonment,  nor  operate  as  a 
revocation  or  waiver  of  the  abandonment.  The  mortgagee 
Avas  not,  in  fact  or  in  law,  the  owner  of  the  boat;  and  his 
•mistake  of  the  legal  effect  of  the  existing  facts  could  not 
make  him  her  owner.  [N^ot  being  the  owner,  but  liaA'ing 
discharged  his  mortgages,  so  far  as  the  boat  was  concerned, 
bj'  his  assent  to  and  approval  of  the  abandonment  by  the 
mortgagor,  we  cannot  see  how  he  could,  by  a  subsequent 
sale,  revoke  or  w^aive  the  abandonment,  without  any  in- 
tention to  do  so,  and  without  the  assent  of  the  mortgagor. 
We  therefore  hold,  that  there  is  no  error  in  the  6th  charge 
given  by  the  court,  nor  in  refusing  the  2d,  4th  and  12th 
charges  asked  by  the  underwriters.— 3  Kent's  Com,  324 ; 
2  Arn.  on  Ins.  1175-1178. 

If  the  9th  charge  asked  by  the  underwriters  had  been 
given  as  asked,  it  would  have  authorized  the  jury  to  lind 
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against  the  riglit  to  abandon,  al'thoiigli  they  might  liave 
believed  from  the  evidence  that  the  boat  was  "  icreeJced," 
and  so  injured  as  to  require  repairs  to  the  extent  of  more 
than  half  her  value ;  for  the  jury,  although  believing 
tliat,  might  also  have  believed  the  expense  of  raising  and 
repairing  her  to  bo  "a  reasonable  expense."  The  riglit 
to  abandon,  in  case  the  boat  was  '^  lurecked,"  does  not 
depend  upon  the  opimon  of  the  jarrj  as  to  the  mere  reason- 
ableness of  the  expense  of  raising  and  repairing  her. 

[7.]  In  the  policy  qf  the  Franklin  Insurance  Company, 
(a  company  not  sued'by  the  plaintiff,)  there  is  a  clause  in 
the  following  words:  "And  in  case  of  the  neglect  or 
refusal  of  the  assared,  their  agents  or  assigns,  to  adopt 
prompt  and  ef&cient  measures  for  the  safeguard  and  re- 
cover}- tlierebf,  then  the  said  comixmy  shall  have  the  election 
to  interpose  and  recover  said  steamboat,  or  any  part 
thereof,  and  caxise  the  same  to  be  repaired,"  &c.,  &c. 
This  is  the  clause  which  we  suppose  is  referred  to  in  the 
last  part  of  the  13th  charge  asked  by  the  underwriters 
here  sued,  and  which  is  assumed  by  that  charge  to 
enure  "as  well  to  the  Fulton  Insurance  Company,  as 
to  the  Ftankliu  Insurance  Company,"  &c."  It  is  evi- 
dent that  the  clause  secure^  to  the  Franklin  In&urance 
Company  o«Zy  a  mere  '■'•  election."  That  "election"  has 
not  been  exercised  by  it;  and  how  it  can  enure  to  the  un- 
derwriters here  sued,  whose  contract  does  not  secure  to 
them  any  such  election,  passes  our  comprehension.  We 
cannot  assent  to  the  proposition,  that  when  A,  by  his  con- 
tract with  B,  secures  to  himself  an  election;  and  C,  by  his 
contract  with  B,  does  not  secure  any  such  election,  the 
election  of  A  enures  to  C, — especially  if  the  election  of 
A  has  not  been  exercised. 

The  exception  to  the  11th  charge  asljed  by  the  under- 
writers was  waived  by  the  agreement  of  the  coilnsol  of 
the  parties,  set  out  in  the  record  immediately  after  that 
charge.  The  14th  charge  asked  relates  to  a  case  of  "par- 
tial loss,"  and  need  hot  here  be  considered,  as  the  jury 
were  "requested  by  both  parties  to  say  in  their  .verdict 
whether  they  found  the  lossi;otal  or  not;"  and,  accord- 
ing to  such  request,  found  the  loss  to  be  a  technical  total 
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loss.  It  is  plain  from  the  fiuding  of  the  jury,  that  a 
charge  as  to  a  ^'■iMriial  loss,"  even  if  erroneous,  did  not 
injure  the  underwriters;  and,  therefore,  such  a  charge 
would  not  authorize  of  reversal. 

[8-9.]  The  underwriters  "  ohjected  to  the  competency 
of  Duke  W.  Goodman,  on  the  ground  qf  interest."  That 
was  the  only  ground  of  objection  stated  in  the  court  be- 
low, and  is,  therefore,  a  waiver  of  every  other  ground. 
Creagh  v.  Savage,  9  Ala.  E.  959.  "We  shall  not  consider 
whether  he  was  incompetent  upon  grounds  of  imhlic  i>olicy, 
or  by  reason  of  section  2290  of  the  Code ;  but  we  shall 
confine  our  decision  to  the  question,  whether  he  was  in- 
competent "on  the  ground  of  interest."  According  to 
section  2302  of  the  Code,  interest  in  the  event  of  the  suit 
does  not  render  the  witness  incompetent,  "unless  the 
verdict  and  judgment  would  be  evidence  for  him  in  an- 
other suit,"  that  is;,  evidence  for  him  to  prove  something 
more  than  the  mere  fact  of  their  rendition.  Upon  the 
authority  of  Atwood's  Adm'r  v.  Wright,  29  Ala.  E.  34^, 
we  decide,  that  the  verdict  and  judgment  here  cannot  be 
evidence  for  Duke  W.  Goodman  in  another  suit,  to  prove 
a;nything  bej^ond  the  fact  of  their  rendition,  (as  to  wliich 
they  would  be  evidence  against  all  persons;)  and  that 
there  was  no  error  in  overruling  the  objection  to  him  "on 
the  ground  of  interest." 

"We  find  ,uo  reversible  error  in  the  record,  and  affirm 
the  judgment. 


BRADFORD  vs.    SPYKER'S  ADM'R. 

[bill  in  KQCITY  for  SETTLKMEXT  of  PARTXEUSniP  ACCOUNTS.] 

1.  Statutory  bar  to  suit  for  account. — Six  years,  which  is  the  statutory  liuiitatioa 
to  an  action  at  law  for  an  account,  likewise  bars  a  suit  in  chancery  for  the 
settlement  of  partnership  accounts. 

2.  Waiver  of  statute  by  offer  to  account. — If  the  respondent,  in  his  answer  to  a 
"    bill -for  an  account,  declares  that  '-he  is  now,  and  at  all  times  has  been. 
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reudj  and  willing  to  account;"  but  insists  that  tbe  balance  on  a  proper 
accounting  will  bo  in  bis  favor,  and  accompanies  his  answer  with  a  pica  of 
the  statute  of  limitations,  the  plea  is  not  waived  by  the  offer  to  account. 

3,  Ezcqiiion  to  statute,  as  to  mutual  accounts,  and  accounts  beliceen  merchants. — Ac- 
counts between  the  several  members  of  a  mercantile  partnership  are  not 
within  the  proviso  to  the  statute  of  limitations  respecting  "  the  trade  of 
merchandise  between  merchant  and  merchant ;"  but,  unless  all  the  items 
are  on  one  side,  they  are  mutual  accounts,  which  the  statute  does  not  bar  if 
one  item  is  within  the  period  of  limitation. 

4.  Suffiekncij  of  subsequent  promise  to  remove  statutory  bar. — A  subsequent  promise 
made  after  the  commencement  of  the  suit,  or  an  admission  in  the  answer 
cf  items  of  accounts  arising  after  the  filing  of  the  bill,  is  not  sufficient  to 
revive  a  cause  of  action  already  barred. 

Appeal  from  tbe  Chanceiy  Court  at  Wetunlpka. 
Heard  before  tbe  lion.  James  33.  Clahk. 

The  original  bill  in  tbis  case  was  filed  on  tbe  25tb  of 
April,  1848,  by  B.  H.  Spjker,  as  administrator  of  Jona- 
tbau  Spyker,  deceased,  against  Joscpb  II.  Bradford ;  and 
sougbt  a  settlement  of  tbe  partnersbip  accounts  of  a  mer- 
cantile firm  wbicb  bad  existed,  in  tbe  city  of  Montgom- 
ery, between  said  Jonatban  Spyker  and  said  Bradford. 
Tbe  partnersbip  was  formed  in  December,  1833,  and  was 
dii^solved  about  tbe  Ist  January"  1836,  wben  tbe  stock  of 
goods  remaining  on  band  was  divided  between  tbe  part- 
ners. Bradford  was  tbe  active  partner  of  tbe  firm,  and 
tbe  object  of  tbe  bill  was  to  make  bim  account  fol*  assets 
alleged  to  bave  been  since  collected  by  bim.  Spyker  died 
in  January  or  Februaiy,  1842.  Tbe  respondent,  in  bis 
answer,  admitted  tbe  formation  of  tbe  partnersbip  at  tbe 
time  alleged  in  tbe  bill ;  but  stated,  tbat  tbe  firm  was 
actually  dissolved  in  August,  1835,  tliougb  it  continued 
tbe  sale  of  goods  on  band  until  tbe  1st  January  following. 
He  furtber  admitted  tbat  be  bad  collected  debts  due  tbe 
firm  since  tbat  time,  and  expressed  bis  readiness  and  wil- 
lingness to  account  for  tbem ;  but  insisted,  tbat,  on  a 
proper  accounting,  a  balance  would  be  fountl  in  bis  favor. 
Tbe  material  parts  of  tbe  answer,  bearing  on  tbese  points, 
are  copied  into  tbe  opinion  of  tbe  court.  An  amended 
answer  was  afterwards  filed,  pleading  tbe  statute  of  limit- 
ations of  six  years  in  bar  of  tbe  relief  sougbt  by  tbe  bill ; 
and  subsequently  an  amended  bill,  averring,  in  avoidance 
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of  the  plea  of  the  statute,  the  collection  of  nione}^  by 
the  defendant  within  six  years  before  the  filing  of  the 
bill. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor held,  that  the  bill  would  have  been  dismissed  for 
want  of  equity,  or  on  account  of  the  staleness  of  the  de- 
mand, if  the  defendant  had  interposed  either  defense ; 
but  that  he  had  waived  the  plea  of  the  statute  of  limita- 
tions, hy  averring  in  his  answer  his  readiness  and  willing- 
ness to  account.  He  therefore  rendered  a  decree  for  the 
complainant,  ordering  an  account ;  and  his  decree  is  now 
assigned  as  error. 

Wm.  p.  &  T.  G.  CiiiLTOx,  with  whom  were  Martin  & 
Baldwin,  for  the  appellant. — 1.  The  chancellor  miscon- 
ceived the  eflect  of  the  decisions  on  which  he  held  that 
the  offer  to  account  overruled  the  plea  of  the  statute  of, 
limitations.  Those  cases  only  go  to  the  character  of  the 
promise  required  to  take  a  case  out  of  the  influence  of  the 
statute.  The  error  of  the  chancellor  consists  in  not  dis- 
tinguishing between  a  promise  relied  on  in  the  pleadings, 
as  reviving  a  debt  previously  barred  by  the  statute,  and 
an  offer  to  account  in  an  answer  accompanied  by  a  plea 
of  the  statute.  In  such  case,  to  hold  that  the  plea  is 
overruled  by  the  answer,  is  to  ignore  our  statute,  which 
authoi'izes  the  defendant  to  plead,  demur  and  answer  at 
the  same  time,  and  which  was  intended  to  secure  to  him, 
in  adopting  that  method  of  pleading,  the  same  benefits 
from  each  defense  as  if  they  were  separately  j)leaded  and 
relied  on.  It  was  once  ruled,  that  a  plea  of  the  statute 
of  frauds,  accompanied  by  an  answer  admitting  the  con- 
tract as  charged,  was  overruled  by  the  answer;  but  such 
an  eftbct  could  scarcely  be  contended  for  under  our  statute. 
The  point  is  fully  covered  by  Crawford  v.  Childress, 
1  Ala.  482-87.  The  answer  certainly  does  not  overrule  a 
demurrer;  why  should  it  have  a  greater  effect  in  over-, 
ruling  the  plea? 

2.  The  offer  to  account  is  limited  and  qualified — con- 
fined to  the  items  set  forth  in  the  exhibit  attached  to  the 
answer.     It  asserts  and  reiterates,  again  and  again,  the 
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staleness  of  the  demands,  and  the  statute  which  relieves 
the  defendant  from  accounting  for  the  failure  to  collect 
notes  which  were  barred  while  in  Spyker's  hands.  The 
qualified  admissions  of  the  answer,  offering  to  account 
for  specified  items,  cannot  be  construed,  contrary  to  their 
plain  intent  and  purport,  into  an  offer  to  go  into  the  whole 
account.  The  authorities  clearly  show,  that  such  an  effect 
cannot  be  attributed  to  a  qualified  admission,  accompa- 
nied by  an  averment  that  the  balance  is  in  the  respond- 
ent's favor. — Long  v.  Greenville,  3  Barn.  &  Cress.  10 ; 
Collyer  v.  "Willock,  4  Bing.  315 ;  Fearn  v.  Lewis,  6  Bing. 
349 ;  Linsell  v.  Bonsor,  2  Bing.  N.  C.  241 ;  Tippets  v. 
Hearue,  1  Cr.  M.  &  R.  252 ;  Mills  v.  Fowkes,  5  Bing.  K 
C,  455.  It  is  admitted,  that  some  old  decisions  are  to  be 
found,  to  the  effect  that  a  bare  acknowledgment  of  a  debt 
will  remove  the  bar.  Lord  Mansfield  once  said,  that  the 
slightest  acknowledgment  would  have  that  effect. — True- 
man  V.  Fenton,  Cowper,  584.  But  this  decision  is  put 
down  by  Greenleaf  among  the  overruled  cases ;  and  Lord 
Mansfield  himself,  in  reviewing  the  case  of  Bryan  v. 
Horseman,  4  East,  599,  said :  "  The  reports  on  the  statute 
of  limitations  have  gone  enormous  lengths ;  there  never 
was  such  another  case  as  that  cited." — Mucklow  v.  St. 
George,  4  Taunton,  613.  But  the  established  doctrine 
now  is,  that  any  accompanying  expression,  going  to  neg- 
ative a  promise  to  pay,  will  qualify  the  admission,  and 
prevent  a  revival  of  the  cause  of  action. — 3  "Wendell,  187; 
2  Pick.  368 ;  1  Martin  &  Yerger,  270 ;  8  Cranch,  72 ; 
11  Wheaton,  309;  1  Peters,  351 ;  Angell  on  Limitations, 
218 ;  2  Greenl.  Ev.  (last  ed.)  §§  441-45. 

3.  The  admitted  collection  of  $80  by  Bradford  in  1849, 
after  the  commencement  of  the  suit,  is  not  sufiicient  to  remove 
the  bar  of  the  statute.  In  the  first  place,  to  give  it  that 
effect,  would  be  to  allow  a  plaintiff  to  recover  upon  proof 
without  allegations,  which  is  contrary  a  well-settled  rule 
of  chancery  pleading.  But,  even  if  this  matter  were 
brought  forward  by  supplemental  bill,  the  promise  would 
not  be  sufiicient  to  remove  the  bar.  But  two  authorities 
are  cited  in  support  of  its  sufificiency :  they  are — Danforth 
V.  Culver,  11  Johns.  146 ;  and  Yea  v.  Fouraker,  2  Burr. 
10 
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1099.  The  former  case  is  not  in  point;  althougli  the 
head-note  purports  to  be  such  a  decision,  it  is  not  war- 
ranted by  the  opinion  of  the  court.  The  case  of  Yea  v. 
Fouraker,  then,  is  the  only  important  case  which  sustains 
the  position  of  the  appellee;  and  it  has  been  expressly 
overruled  by  several  recent  English  cases. — Bateman  v. 
Pindar,  3  Ad.  &  El.  572 ;  Tanner  v.  Smart,  6  Barn.  & 
Cress.  602 ;  Angell  on  Limitations,  pp.  219,  224,  239  ; 
2  Greenl.  Ev.  (last  ed.)  §  440,  note  1 ;  Smith's  Leading 
Cases,  vol.  1,  701 ;  1  Ala.  488.  Moreover,  the  principle 
on  which  Yea  v.  Fouraker  was  decided,  to-wit,  that  the 
operation  of  the  statute  was  to  raise  a  presumption  of 
payment,  has  been  distinctly  repudiated  in  the  cases  above 
cited,  and  is  irreconcilable  with  the  decisions  of  this  court 
as  to  the  effect  and  operation  of  the  statute. — Bumgard- 
ner  v.  Taylor,  28  Ala.  687 ;  Torbet  v.  Wilson,  1  Stewart 
&  Porter,  205. 

Parsons  &  J.  "White,  contra. — 1.  The  defendant  waived 
thel)enelit  of  the  statute  of  limitations,  by  admitting  his 
receipt  of  money  belonging  to  the  firm  of  Bradford  & 
Spyker,  and  declaring  his  readiness  and  willingness  to 
account  for  it.  The  expression  of  a  readiness  and  willing- 
ness to  pay  a  debt  barred  by  the  statute  of  limitations,  is 
a  sufiicient  acknowledgment  to  avoid  the  bar,  and  revives 
the  cause  of  action. — 2  Greenl.  Ev.  §  440 ;  Eoss  v.  Ross, 
20  Ala.  105 ;  and  other  decisions  of  this  court.  If  Brad- 
ford, in  response  to  a  demand  by  Spyker's  administrator 
for  a  settlement,  had  made  an  admission  in  the  words  of 
his  answer,  it  cannot  be  doubted  that  it  would,  under  our 
decisions,  have  been  sufficient  to  remove  the  bar  of  the 
statute  ;  and  no  reason  is  perceived  why  a  different  effect 
should  be  attributed  to  the  words  when  used  in  an  answer 
to  a  bill  for  account.  If  the  defendant  intended  to  rely 
on  the  plea  of  the  statute,  as  shielding  him  from  an 
account,  why  declare  his  readiness  and  willingness  to 
account?  The  plea  is  inconsistent  with  the  offer  to 
account,  and,  therefore,  is  overruled  or  w^aived  by  it.  A 
party  is  required  to  claim  the  benefit  of  the  statute  of 
imitations — to  plead  and  insist  on  it — or  he  will  be  held 
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to  have  ^waived  it.  If  the  bill  had  sought  the  recovery  of 
a  single  debt  or  demand,  and  the  defendant  had  filed  a 
similar  plea  and  answer,  can  it  be  doubted  that  the  statu- 
tory bar  would  have  been  avoided  ? 

2.  It  is  said  that  the  admission  was  qualified  and  lim- 
ited to  the  matters  specified  in  the  exhibit,  and  cannot  be 
construed  into  an  ofifer  to  go  into  a  general  accounting;  in 
other  words,  that  he  is  willing  to  account  as  far  back  as 
his  interest  will  admit,  but  no  farther.  The  court  cer- 
tainly will  not  sanction  a  principle  which  would  work 
such  manifest  injustice. — Baird  v.  Baird,  1  Dev.  &  Bat. 
538-41 ;  Welch  v.  Usher,  Riley's  (S.  C.)  R.  121 ;  Ferns  v. 
Burton,  1  Vermont,  439 ;  U.  S.  Eq.  Digest,  2T6,  §  545. 
The  bill  seeks  to  recover  the  balance  due  from  the  defend- 
ant, which  can  only  be  ascertained  by  taking  the  entire 
account.  Besides,  the  exhibit  to  the  answer  admits 
mutual  accounts ;  and  the  bar  of  the  statute  being  inap- 
plicable to  the  last  items,  the  whole  account  is  taken  from 
out  its  influence. — Todd  v.  Todcl,  15  Ala.  745 ;  Wilson  v. 
Calvert,  18  Ala.  274;  Angell  on  Limitations,  129,  132, 
and  cases  cited ;  13  Vermont,  574 ;  22  Pick.  291. 

3.  That  the  admissions  relate  to  items  collected  after 
the  bill  was  filed,  makes  no  difference.  It  has  been  ex- 
pressly decided,  that  a  promise,  made  after  the  commence- 
ment of  the  suit,  is  sufficient  to  remove  the  bar  of  the 
statute. — Yea  v.  Fouraker,  2  Burr.  1099;  Danforth  v. 
Culver,  11  Johns.  146.  It  is  true  there  are  cases,  some 
of  which  are  cited  for  the  appellant,  which  hold  that  a 
subsequent  promise  creates  a  new  and  distinct  cause  of 
action,  for  which  the  original  promise  is  only  the  consid- 
eration ;  and  that  the  pleadings  must  conform  to  the  new 
promise.  But  these  cases  cannot  be  reconciled  with  the 
principle  on  which  the  decisions  of  this  court  rest.  It  is 
the  settled  practice  here,  as  elsewhere,  to  declare  on  the 
original  promise ;  and,  if  the  plea  of  the  statute  is  inter- 
posed, to  reply  the  new  promise.  If  the  contrary  doc- 
trine be  true,  an  executor  could  not  reply  a  new  promise 
to  himself,  in  answer  to  a  plea  of  the  statute ;  nor  could 
a  recovery  be  had,  under  a  declaration  on  an  original 
promise  which  was  absolute,  on  proof  of  a  subsequent 


140  ALABAMA. 


Bradford  v.  Spyker's  Adm'r. 


conditional  promise ;  nor  could  a  subsequent  pfo;'nise  to 
a  third  person  be  given  in  evidence,  under  a  declaration 
on  the  original  promise ;  and  yet  a  recover}'  has  been  al- 
lowed in  each  of  these  cases,  notwithstanding  the  variance 
or  departure,  which,  if  the  principle  here  contended  for 
by  the  appellant  be  true,  would  have  been  an  insuperable 
obstacle. — Townes  &  Kooe  v.  Ferguson,  20  Ala.  149 ; 
Hall,  Weeks  &  Co.  v.  Darrington,  9  Ala.  502 ;  Jordan  v. 
Hubbard,  26  Ala.  438;  St.  John  v.  Garrow,  4  Porter, 
223;  5  Hill,  614;  1  Hill,  590. 

WALKER,  J. — ^By  the  act  of  1802,  six  years  is  made 
the  period  of  limitation  to  actions  of  account. — Clay's 
Digest,  326,  §  78.  Courts  of  law  have,  through  the  action 
of  account,  concurrent  jurisdiction  with  courts  of  chan- 
cery over  a  partnership  account,  though  the  remedy  has 
fallen  into  disuse. — Atwater  v.  Fowler,  1  Edw.  Ch.  R. 
417  ;  Colly er  on  Partnership,  book  III,  §  4,  page  372, 
§  298,  note  1 ;  Duncan  v.  Lyon,  3  John.  Ch.  360.  Where 
the  jurisdiction  of  the  chancery  court  is  concurrent  with 
that  of  a  court  of  law,  the  statute  of  limitations  govern- 
ing the  legal  action  applies. — Crocker  v.  Clements,  23  Ala. 
296 ;  Askew  v.  Hooper,  28  Ala.  634 ;  Johnson  v.  John- 
son, 5  Ala.  90  ;  Gunn  v.  Brantley,  21  Ala.  633 ;  Maury 
V.  Mason,  8  Porter,  227 ;  Collyer  on  Part.  339,  §  374 ; 
2  Dan.  Ch.  PI.  &  Pr.  730-731;  Patterson  v.  Brown, 
6  ■Slon.  10.  The  statute  of  limitations  of  six  years  is,  there- 
fore, applicable  to  a  suit  in  chancery,  for  the  settlement  of 
a  partnership. 

The  dissolution  of  the  partnership,  and  the  division  of 
the  stock,  occurred  at  least  twelve  years  before  the  com- 
mencement of  the  suit,  To  avoid  the  conclusion  that  the 
statute  of  limitations  has  during  that  period  perfected  a 
bar,  two  positions  are  taken  :  1st,  that  by  an  assertion 
contained  in  the  answer,  that  the  defendant  had  always 
been,  and  was  still,  ready  and  willing  to  account  for  cer- 
tain debts,  the  bar  of  the  statute  was  removed;  and  2d, 
that  items  of  debit  and  credit,  in  the  account  exhibited 
with  the  answer,  defeat  the  plea  of  the  statute  of  limita- 
tions. 
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That  part  of  the  answer,  in  which  tlie  offer  to  account 
is  found,  is  in  the  following  words :  "  He  admits,  that  he 
has  collected  some  money  on  notes  and  accounts  due  the 
firm,  since  August,  1835,  and  also  since  January,  1836, 
and  has  disposed  of  some  real  estate  belonging  to  said 
firm  ;  hut  he  is  now,  and  at  all  times  has  been,  ready  and  wil- 
ling to  account  for  the  same,  and  here  submits  a  full  state- 
ment of  all  such  notes,  accounts,  and  sales  of  land,  which 
have  come  to  his  possession,  of  which  he  has  made  collec- 
tion, and  of  which  no  account  has  been  rendered,  as  set 
forth  in  exhibit  A,  which  he  again  asks  may  be  taken  as 
a  part  of  his  answer."  "Exhibit  A  "  contains  a  charge 
against  the  respondent  for  §80  collected  after  the  com- 
mencement of  the  suit,  and  a  credit  of  §309  35  for  money 
paid  out  after  the  commencement  of  the  suit.  There  is 
no  item  of  the  account  submitted  within  six  years  next 
before  the  institution  of  the  suit,  and  the  answer  asserts 
that,  upon  an  accounting,  there  will  be  a  balance  in  favor 
of  the  defendant. 

[2.]  The  declaration  by  the  respondent,  in  his  answer, 
of  his  past  and  existing  willingness  to  account  for  the  items 
mentioned  in  his  exhibit,  may  be  taken  as  including  the 
assertion  of  the  existence  of  such  readiness  an'd  willing- 
ness before  the  commencement  of  the  suit,  as  well  as  at 
the  time  of  answering.  We  do  not  doubt,  that  if  an 
answer  contains  that  Avhich  is  requisite  to  defeat  a  plea 
which  is  incorporated  in  it,  the  plea  would  fail,  because 
it  would  not  be  regarded  as  well  pleaded. — Andrews  and 
Wife  V.  Huckabee,  30  Ala..  143 ;  Goodwin  v.  McGehee, 
15  Ala.  239 ;  Ferns  v.  Burton,  1  Verm.  439.  But  a  mere 
expression  of  readiness  and  willingness  "to  account,'"  espe- 
cially when  it  is  accompanied  by  the  assertion  that  the 
balance  upon  the  accounting  would  be  in  the  party's 
favor,  would  not,  if  made  before  the  commencement  of  the 
suit,  remove  the  bar.  It  can  have  no  greater  efi:ect,  when 
made  after  the  suit,  and  incorporated  in  the  answer.  To 
revive  a  cause  of  action  barred  by  the  statute,  it  is  neces- 
sary that  there  should  be  an  express  or  implied  promise 
to  pay;  and  a  promise  will  not  be  implied,  unless  there  is 
an  acknowledgment  of  a  liability  and  Avillingness  to  pa^^ 
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the  demand. — Evans  v.  Carey,  29  Ala.  99 ;  Townes  &  N'ooe- 
V.  Ferguson,  20  Ala.  147  ;  Ross.  v.  Ross,  ib.  105 ;  Childress 
V.  Crawford,  1  Ala.  482 ;  Pool  v.  Relf,  23  ih.  701.  It  is 
not  sufficient  that  there  should  be  a  willingness  to 
account.  An  account,  it  is  true,  is  one  object  of  the  suit; 
but  it  is  the  mere  means  of  ascertaining  the  amount  of 
the  balance,  which  the  complainant  claims  to  exist  in  his 
favor.  This  balance  constitutes  the  demand  or  debt 
which  the  complainant  seeks  to  recover,  an  acknowledg- 
ment of  a  liability  and  willingness  to  pay  which  is  neces- 
sary to  authorize  the  inference  of  a  promise. 

The  entire  answer  is  to  be  taken  together,  in  determin- 
ing whether  there  is  a  promise.  Looking  through  the 
answer,  we  find  what  the  complainant  insists  is  an  ac- 
knowledgment sufficient  to  avoid  the  statutory  bar  accom- 
panied by  a  denial  that  the  defendant  owes  any  thing  to 
the  complainant,  and  asserting  that  the  indebtedness  is 
in  his  favor.  If  the  expression  in  reference  to  accounting 
would  be  sufficient,  standing  alone,  to  defeat  the  plea,  the 
other  expressions  would  qualify  and  exjjlain  it,  and  show 
that  the  defendant  did  not  intend  to  make  any  promise  to 
pay.  The  principle  is,  that  a  promise  cannot  be  inferred 
from  expressions  which  are  coupled  with  words  negativ- 
ing the  intention  to  make  such  promise. — ^Perley  v.  Little, 
3  Greenl.  97-102  ;  Purdy  v.  Austin,  3  Wendell,  190  ; 
Sanders  v.  Gelston,  15  Johns.  521 ;  Angell  on  Limita- 
tions, 232. 

[3.]  The  next  point  is,  whether  the  occurrence  of  two 
items,  one  of  debit,  and  one  of  credit,  after  the  commence- 
ment of  the  suit,  would  revive  the  cause  of  action.  Al- 
though there  are  conflicting  authorities  upon  the  subject, 
we  think  that  accounts  between  partners,  inter  sese,  do  not 
come  within  the  exception  to  the  statute  in  reference  to 
the  trade  of  merchandise  between  merchant  and  merchant. 
Partners  engaged  in  merchandising  do  not  deal  with  each 
other  as  merchants,  but  as  one  merchant  the  partnership 
made  up  by  the  aggregation  of  individuals  deals  with 
others. — Patterson  v.  Brown,  6  Monroe,  11 ;  Coalter  v. 
Coalter,  1  Rob.  (Va.)  R.  79 ;  Spring  v.  Gray,  6  Mason, 
503 ;  S.  C,  6  Peters,  151 ;  Codman  v.  Rogers,  10  Pick. 
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112.  But,  notwithstanding  the  accounts  between  part- 
ners do  not  come  within  the  exception  applying  to  the 
trade  of  merchandise  between  merchant  and  merchant, 
their  accounts  are  mutual  accounts,  unless  the  items  are 
all  on  one  side.  Where  there  are  mutual  accounts  be- 
tween two  persons,  whether  merchants  or  not,  and  there 
is  an  item  within  the  period  of  limitation,  the  wdiole 
account  will  be  taken  out  of  the  statute. — Wilson  v.  Cal- 
vert, 18  Ala.  274 ;  Todd  v.  Todd,  15  Ala.  743.  The  same 
principle  would  apply,  where,  after  dissolution,  both  part- 
ners participate  in  the  close  of  its  affairs,  and  there  are 
consequently  debits  and  credits  on  both  sides. — Tatum  v. 
Williams,  3  Hare,  347,  (25  E.  Ch.  346 ;)  Ault  v.  Good- 
rich, 4  Russ.  430,  (4  Eng.  Oh.  430 ;)  Coster  v.  Murray, 
5  Johns.  Ch.  522 ;  S.  C,  20  Johns.  576  ;  Spring  v.  Gray, 
supra ;  Barber  v.  Barber,  18  Vesey,  286  ;  Atwater  v. 
Fowler,  1  Ed.  Ch.  417 ;  Codman  v.  Rogers,  supra  ; 
McNairv.  Ragland,  3  Mur.  (IST.  C.)  139;  Maudeville  v. 
Wilson,  5  Cranch,  16. 

[4.]  This  doctrine,  that  items  within  the  period  of  lim- 
itation will  avoid  the  bar,  is  j)Ut  by  Lord  Kenyon,  in  the 
decision  of  Catling  v.  Skouldiug,  6  Term  R.  180,  (upon 
which  case  our  decisions  of  Todd  v.  Todd,  and  Wilson  v. 
Calvert,  siqyra,  are  based,)  on  the  ground  that  a  promise 
may  be  implied.  Therefore,  the  question  whether  the 
occurrence  of  items  in  the  account  after  the  commence- 
ment of  the  suit  will  revive  the  cause  of  action,  is  identical 
with  the  question,  whether  an  express  promise  after  the 
commencement  of  the  suit  w^ill  have  that  effect.  Thus 
the  case  is  narrowed  down  to  this  point :  Will  a  promise 
after  suit  brought  constitute  a  good  reply  to  the  plea  in 
the  pending  suit  ? 

In  Yea  v.  Eouraker,  2  Burr.  1099,  a  case  decided  in  1760, 
it  is  said,  without  the  assignment  of  a  reason,  "  that  an 
acknowledgment  of  a  debt  after  the  commencement  of 
the  action  takes  it  out  of  the  statute  of  limitations." 
The  same  doctrine  is  asserted,  arguendo,  in  Thornton  v. 
Illingworth,  2  B.  &  C.  824,  (9  E.  C.  L.  256  ;)  and  it  is 
placed  upon  the  ground,  that  the  statute  proceeds  upon 
the   supposition  of  payment.     In  the  case  of   Little    v. 
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Blount,  9  Pick.,  Thornton  v.  lUingworth  is  quoted  from 
in  argument  without  any  expression  of  approval  or  disap- 
proval. In  Morris  v.  Yanderen,  1  Dallas,  64,  it  is  inci- 
dentally remarked,  that  there  was  one  case  in  the  books, 
where  it  was  held,  that  an  acknowledgment  of  a  debt 
after  suit  takes  it  out  of  the  statute.  In  Sluby  v. 
Champlin,  4  Johns.  461,  an  acknowledgment  made  at  the 
time  of  the  defendant's  arrest  was  held  sufficient  to 
remove  the  bar.  In  the  head-note  to  Danforth  v.  Culver, 
11  Johns.  146,  it  is  said,  that  a  promise  after  the  com- 
mencement of  the  suit  is  sufficient;  but  the  opinion  does 
not  touch  this  point.  In  Love  v.  Hackett,  6  Geo.  486, 
there  is  a  remark  not  necessary  to  the  decision  of  the 
case,  that  a  promise  after  the  commencement  of  the  suit 
would  be  a  sufficient  reply  to  the  plea. 

Two  theories  of  the  statute  of  limitations  have  been  put 
forth.  One  is,  that  the  statute  merely  creates  a  presump- 
tion of  payment.  The  consequence  is,  that,  under  this 
theory,  the  statute  became  rather  a  rule  of  evidence,  and 
any  evidence  would  prevent  its  operation  upon  the  case, 
which  showed  that  the  debt  was  due  and  unpaid  when  the 
suit  was  commenced.  Admissions  and  acknowledgments 
occurring  at  any  time,  whether  before  or  after  the  suit, 
would,  of  course,  be  adequate,  under  this  theory,  to  take 
the  case  out  of  the  statute.  Another  theory  is,  that  the 
statute  takes  away  and  extinguishes  the  remedy;  and 
that  a  promise,  express  or  implied,  is  necessary  to  the 
maintenance  of  the  action ;  and  that  it  is  the  new  j^rora- 
ise  whicli  gives  the  remedy,  which  the  statute  took  aAvay. 
Upon  this  theory,  the  action  could  not  be  upheld  by  a 
promise  made  after  suit ;  and,  in  our  opinion,  this  is  the 
correct  exposition  of  the  principle  upon  which  the  statute 
proceeds,  and  the  decisions  which  admit  the  sufficiency 
of  a  promise__subsequent  to  revive  the  cause  of  action  are 
,  wrong. 

In  1827,  long  after  the  decision  in  Yea  v.  Fouraker, 
siipi'a,  and  three  years  after  the  decision  in  Thornton 
V.  Illingsworth,  supra,  the  case  of  Tanner  v.  Smart 
was  decided.— 6  B.  &  C.  603,  (13  E.  C.  L.  273.)  In 
that  case,  the  proposition  that  the  statute  is  founded  on 
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tlie  presumption  of  payment  was  repudiated,  and  with  it 
the  idea  that  an}'  acknowledgment  sufficient  to  rebut 
that  presumption  would  avoid  the  bar.  Yea  v.  Fouraker 
heads  a  long  list  of  cases,  cited  in  that  case,  as  giving  an 
incorrect  exposition  of  the  principle  upon  which  the 
statute  operates.  In  the  still  later  case  of  Bateman  v. 
Pindar,  3  A.  &  E.  (K  S.)  57,  (43  E.  C.  L.  873,)  the  decis- 
ion in  Yea  v.  Fouraker  is  expressly  overruled,  and  the 
dictum  in  Thornton  v.  Illingworth  is  declared  to  have  been 
wrong.  The  judges  said,  that  those  two  cases  were  right, 
if  the  statute  takes  effect  npon  the  ground  that,  after  a 
certain  time,  it  shall  be  presumed  that  the  debt  has  been 
discharged  ;  for,  if  that  be  so,  an  acknowledgment  at  any 
time  would  rebut  that  presumption  ;  but  that  in  Tanner 
V.  Smart  the  earlier  cases  were  revised,  and  the  doctrine 
as  to  presumption  of  payment  repudiated,  and  that  since 
that  decision  an  acknowledgment  of  payment  after  suit 
would  not  prevent  the  operation  of  the  statute. 

In  New  York,  where  the  decision  in  Sluby  v.  Champ- 
lin,  supra,  was  made,  the  courts  adhere  to  the  idea,  now 
exploded  in  England,  that  the  statute  is  founded  upon 
the  presumption  of  payment. — See  Phillips  v.  Peters, 
21  Barbour,  351.  The  decisions  of  that  State  would, 
therefore,  be  no  authority  where  the  opposite  theory  of 
the  statute  was  adopted.  The  incidental  remark  made  in 
Morris  v.  Yanderen  refers  to,  but  does  not  in  any  way 
adopt,  the  case  M^hich  asserts  that  a  promise  after  suit 
would  defeat  the  bar.  ^ov  does  the  decision  in  Little  v. 
Blount,  «<pra,  adopt  that  doctrine;  on  the  contrary,  it 
maintains  the  opposite.  It  says,  "The  new  promise  alone 
gave  the  remedy.  There  was  a  sufficient  consideration 
for  this  promise.  A  debt  barred  by  the  statute  of  limita- 
tions is  a  good  consideration  for  an  express  promise. 
But  it  is  not  necessary  to  declare  on  the  new  promise. 
According  to  the  established  rules  of  pleading,  the  plain- 
tiff'had  a  right  to  declare  on  the  original  promise;  but, 
when  the  statute  of  limitations  was  pleaded,  he  might 
reply  the  new  promise.  "When  the  pleadings  assume  this 
shape,  the  original  promise  is  apparently  the  cause  of 
action,  but  it  is  the  new  promise  alone  that  gives  it  vital- 
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ity  ;  and  that  substantially  is  the  cause  of  action."  The 
remark  in  the  Georgia  case  of  Love  v.  Hackett,  supra, 
seems  to  have  been  made  upon  the  authority  of  Yea  v. 
Fouraker,  and  Danforth  v.  Culver,  without  observ^ing 
that  the  former  was  overruled,  and  the  latter  incorrectly 
represented  in  the  head-note. 

The  court  of  appeals  of  South  Carolina  maintain,  in  an 
able  and  conclusive  argument,  in  Reigne  v.  Desportes, 
Dudley's  L.  &  E.  118,  that  the  old  debt  is  nothing  more 
than  the  consideration  of  the  new  promise,  and  that  this 
new  contract  is  the  cause  of  action.  The  same  court,  in 
the  case  of  the  Wingaw  Indigo  Society  v.  Kidd,  Dudley's 
L.  &  Eq.  115,  decide,  that  an  action  brought  on  a  note 
barred  by  the  statute  of  limitations  cannot  be  sustained 
by  evidence  of  a  promise  to  pay  made  after  the  action  was 
commenced.  The  court,  in  the  decision,  used  the  follow- 
ing language:  "According  to  the  principles  of  the  case  I 
have  cited,"  (Reigne  v.  Desportes,  supra,)  "to  entitle  the 
plaintiff  to  recover,  it  was  not  necessary  to  declare  on  the 
new  promise.  Still,  however,  the  plaintiffs  cannot  re- 
cover on  the  proof;  for,  although  they  are  not  required 
to  declare  on  the  new  promise,  yet  they  are  required  to 
show  a  cause  of  action  when  the  writ  bears  date.  This 
could  not  be  done  by  proof  of  a  promise  made  subse- 
quently. Such  proof,  in  strictness,  Was  inadmissible ; 
but,  when  not  objected  to,  and  received  as  in  this  case,  it 
would  only  showthat,  at  the  commencement  of  tlie  plain- 
tiff's action,  no  cause  of  the  action  existed.  To  permit 
a  recovery  on  such  proof,  would  be  about  as  reasonable  as 
to  permit  a  recovery  on  a  note  not  due  when  the  plaintiff's 
action  was  commenced." 

Li  the  case  of  Bell  v.  Morrison,  1  Peters,  351,  which  is 
a  controlling  decision  in  most  of  the  American  courts,  the 
statute  was  regarded  as  extinguishing  the  remedy ;  and  it 
was  held,  that  the  recovery  must  be  upon  the  new  prom- 
ise ;  and  that  the  action  is  maintainable  only  by  virtue 
of  the  new  prom.se.  That  decision  was  declared  to  be  a 
correct  exposition  of  the  law  by  this  court,  in  Crawford  v. 
Childress,  1  Ala.  482,  and  has  ever  since  been  adhered  to. 
In  Crawford  v.   Childress,  this  court  said  :  "  The  statute 
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of  limitatious  is  a  wise  and  beneficial  law,  not  designed 
merely  to  raise  a  presumption  of  payment  of  a  just  debt  from 
lapse  of  time,  but  to  afford  security  against  stale  demands, 
after  the  true  state  of  the  transaction  may  have  been  for- 
gotten, or  be  incapable  of  explanation  b}'  reason  of  the 
death  or  removal  of  witnesses.  That  there  are  authori- 
ties, which  assert  that  the  statute  is  founded  in  presump- 
tion of  payment,  cannot  be  denied ;  but  the  opposite 
authorities  are  sustained  by  the  current  of  decisions  at 
this  day,  as  more  consonant  to  legal  rules."  Again,  the 
uniform  decision  in  this  State,  that  an  express  or  implied 
promise  is  necessary  to  prevent  the  operation  of  the  stat- 
ute, is  irreconcilable  with  the  idea,  that  the  statute  is 
founded  in  mere  presumption  of  payment,  or  is  a  rule  of 
evidence  which  may  be  rebutted  by  admissions  made  after 
the  suit  is  brought.  The  requisition  that  there  must  be 
a  promise  is  only  consistent  with  the  supposition  that  the 
right  of  action  is  gone — that  the  remedy  is  lost,  and  that 
the  right  of  action  exists  only  by  virtue  of  the  new  prom- 
ise. It  is,  furthermore,  only  upon  that  supposition  that 
our  decision  in  Bumgardiier  v.  Taylor,  28  Ala.  687,  can 
be  vindicated.  The  decision  in  that  case,  which  is  sup- 
ported b}'  the  Pennsylvania  decision  of  Haydock  v.  Tracy, 
3  W.  &  S.  507,  is,  that  a  promise  made  on  Sunday  will  not 
revive  the  cause  of  action.  Neither  the  law  of  this  State, 
nor  that  of  Pennsylvania,  would  exclude  evidence  of 
admissions  because  they  were  made  on  Sunday.  Those 
decisions  rest  upon  the  idea,  that  the  new  promise  is  a 
contract,  based  upon  the  old  promise  as  its  consideration, 
and  that  it  is  the  real  foundation  of  the  action. 

The  language  of  the  statute  of  limitations  is,  that  the 
actions  "shall  be  commenced  within  six  years  after  the 
cause  of  action  accrued,  and  not  after." — Clay's  Dig.  326, 
§  78.  The  palpable  effect  of  this  language  is,  that  when 
the  defense  is  made,  no  action  upon  the  original  jDromise 
can  be  maintained,  after  the  expiration  of  the  prescribed 
period.  If,  then,  an  action  can  be  had,  it  must  be  upon 
the  new  promise.  The  true  and  legitimate  construction 
of  the  statute  affords,  therefore,   a  strong  argument  in 


148  ALABAMA. 


Bradford  v.  Spyker's  Adm'r. 


support  of  the  position  which  this  court  has  heretofore 
occupied  upon  this  question. 

We  are  impelled  by  the  authorities  cited,  and  the  rea- 
soning adduced,  to  the  conclusion,  that  the  new  promise 
is  the  real  and  true  cause  of  action,  and  that  it  is  upon  it 
that  the  recovery  must  be  had.  We  could  not  attain  a 
diiferent  conclusion,  without  a  manifest  departure  from 
the  established  judicial  policy  of  this  State,  as  exhibited 
in  repeated  decisions  of  this  court.  From  this  conclusion 
a  decision  fatal  to  the  suit,  upon  the  plea  of  the  statute  of 
limitations,  is  inevitable.  For  it  is  a  principle,  to  which 
there  is  no  exception  now  remembered,  that  there  must 
be  a  complete  cause  of  action  at  the  commencement  of 
the  suit. 

A  plausible  argument  against  our  conclusion  has  been 
drawn  from  the  practice  of  declaring  on  the  old  promise. 
Tlie  reply  to  this  is,  that  the  declaring  upon  the  original 
promise  is  an  anomaly  in  the  law,  having  its  sanction 
rather  in  practice,  than  in  principle  ;  and  that,  as  was 
remarked  by  C.  J.  Best,  "  the  new  promise  ought,  in 
strictness,  to  be  declared  on ;  but  the  practice  is  inveter- 
ate the  other  way,  and  we  cannot  get  over  it." — Upton 
V.  Else,  12  Moore,  303,  (22  E.  C.  L.  451.)  Although  the 
new  promise  is  brought  forward  in  the  declaration,  3'et, 
(as  was  said  by  this  court  in  Crawford  v.  Childress,  supnu) 
"  It  is  considered  as  one  of  the  promises  laid  in  the  declaration, 
and  one  of  the  causes  of  action  which  the  declaration  states." 

AVe  need  not  consider  the  question,  whether  a  subse- 
quent promise  to  the  representative  could  be  replied  to 
a  suit  upon  promises  by  the  deceased.  Upon  that  ques- 
tion the  authorities  are  conflicting,  and  it  does  not  arise 
in  this  case. — Angell  on  Limitations,  316,  §  5. 

It  is  not  contended,  and  we  do  not  find,  that  the  mat- 
ters averred  in  the  amended  bill,  by  way  of  replication  to 
the  plea  of  the  statute  of  limitations,  are  sustained  by 
proof,  farther  than  that  which  we  have  already  noticed. 
It  is,  therefore,  not  necessary  for  us  to  notice  them  in  this 
opinion. 

It  is  due  to  the  chancellor  who  decided  the  case  below 
to  state,  that  the  fact  does  not  seem  to  have  been  called 
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to  his  attention,  that  the  matter  relied  upon  to  take  the 
case  out  of  the  statute  occurred  after  the  commencement 
of  the  suit. 

The  decree  of  the  court  below  must  be  reversed,  and  a 
decree  here  rendered,  dismissing  the  complainaht's  bill ; 
and  the  complainant  must  pay  the  costs  of  the  court 
below,  and  of  this  court. 


GRIFFESr  vs.  WALL. 

[is  MATTER   OF    COXTKSTED    SHEniFF'S    ELECTION'.] 

1.  Trial  on  appeal  to  circuit  court  not  de  novo. — la  case  of  a  conte&ted  election, 
removed  by  appeal  from  the  probate  to  the  circuit  court,  (Code, 
§§  300-338,)  the  cause  should  be  tried  on  the  record  alone,  and  not  de  novo. 

2.  Statement  of  grounds  of  contest,  and  notice  of  votes  illegally  received  or  rejected. 
An  averment  in  the  statement,  contesting  a  sheriff's  election,  that  A.  B, 
"was  the  successful  candidate,"  is  equivalent  to  an  averment  tliat  he  had 
been  "  declared  elected  ;  "  and  if  the  statement  is  accompanied  by  a  list  of 
the  names  of  the  voters  whose  votes  were  illegally  received  or  rejected,  it 
is  a  sufficient  compliance  with  the  requisitions  of  the  statute,  (Code,  §  277,) 
so  far  as  the  contestant  is  concerned. 

3.  Counter  notice,  when  necessary. — If  the  party  whose  election  is  contested  de- 
sires to  offer  evidence  of  votes  for  himself  which  were  illegally  rejected,  or 
votes  for  his  opponent  which  were  illegally  received,  he  must  serve  a  notice 
of  the  names  of  such  voters,  similar  to  that  which  is  required  of  the  contest- 
ing party,  (Code,  §  277  ;)  otherwise,  he  can  only  adduce  rebutting  evidence 
as  to  the  votes  specified  in  the  contestant's  notice. 

4.  Error  without  injury  in  not  requiring  counter  notice. — The  contesting  party  can- 
not comploiu  on  error  of  the  refusal  of  the  probate  judge  to  require  his 
opponent  to  give  counter  notice  of  votes  illegally  received  or  rejected,  when 
it  appears  from  the  record  that  the  probate  judge,  in  recounting  the  votes, 
did  not  reject  any  vote  which  bad  been  cast  for  the  contestant,  nor  receive 
and  count  any  vote  for  his  opponent  which  had  been  rejected. 

6.  Flea  unnecessary. — It  is  not  necessary  that  the  person  whose  election  is  con- 
tested should  file  a  plea  to  the  statement. 

6.  Ezaminatio7i  of  poll-lists  and  ballots,  and  effect  a»  evidence. — It  is  the  duty  of  the 
probate  judge  to  receive  any  legal  evidence  of  errors  or  mistakes  in  either 
the  poll-lists  or  ballots,  but  to  be  controlled  by  them  if  unexplained  ;  and  if 
there  remains  an  irreconcilable  conflict  between  the  number  of  voters  and 
the  ballots,  after  all  the  testimony  has  been  heard,  the  number  of  votes 
shown  by  the  poll-lists  is  entitled  to  more  credit  than  the  unexplained  num- 
ber of  ballots  found  in  the  box. 
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7.  Ii^jury  presumed  from  error. — When  the  record  does  not  show  the  number  of 
votes  found  for  either  party  on  the  final  recounting  by  the  probate  judge, 
the  appellate  court  cannot  intend  that  the  counting  of  illegal  votes  for  the 
party  declared  elected  was  au  error  harmless  to  the  contestant,  but  must 
presume  injury  from  the  error. 

8.  Domicile  of  voter  as  affected  by  change  of  residence. — If  a  voter  goes  to  another 
county,  for  a  temporary  purpose  only,  and  with  the  intention  of  returning, 
this  does  not  work  a  change  of  domicile,  nor  a  forfeiture  of  his  right  to  vote 
in  his  own  county. 

9.  Impeaching  witness. — A  party  cannot  be  allowed  to  impeach  a  witness  intro- 
duced by  himself. 

10.  Proof  of  domicile  by  reputation  and  declarations. — A  party's  present  or  former 
residence  cannot  be  proved  by  reputation,  or  common  report ;  nor  are  his 
declarations  competent  evidence  to  prove  his  former  place  of  residence, 
when  the  question  arises  in  a  controversy  between  third  persons  ;  but  the 
declarations  of  a  party  on  leaving  home,  or  immediately  previous  thereto, 
or  while  on  a  journey,  explanatory  of  the  act  or  object  of  leaving  home  or 
performing  such  journey,  are  competent  evidence,  on  the  principle  of  res- 
gestae,  whenever  the  act  itself  is  material. 

11.  Judgment  reversed  and  rendered. — In  reversing  the  decision  of  the  circuit 
court,  affirming  the  judgment  of  the  probate  judge  in  a  contested  election 
case,  the  appellate  court  will  itself  render  the  judgment  which  the  circuit 
court  ought  to  have  rendered,  whenever  the  record  enables  it  to  do  so. 

Appeal  from  tlie  Circuit  Court  of  Coosa. 
Tried  before  tlie  Hon.  C.  W.  Rapier. 

In  this  case,  the  election  of  Thomas  T.  Wall  to  the 
sheriffalty  of  Coosa  county  was  contested  by  David  A. 
Griffin,  an  opposing  candidate,  who  filed  in  the  office  of 
the  probate  judge,  on  the  21st  August,  1857,  a  written 
statement  containing  the  following  allegations  :  That  the 
election  for  sheriff  of  said  county  was  had  on  Monday,  the 
3d  day  of  August,  1857,  said  Wall  and  Griffin  being  the 
opposing  candidates ;  "  that  fraud  and  malconduct  inter- 
vened at  said  ( lection,  on  the  part  of  certain  inspectors 
and  clerks,  at  the  following  precincts :  No.  1,  Wetumpka; 
.N'o.  3,  or  Lee's  precinct ;  JSTo.  5,  or  Nixburg  precinct ; 
No.  6,  or  Rockford  precinct;  No.  7,  or  Traveler's-rest 
precinct;  and  No.  9,  or  Adkins'  precinct;"  "that  the 
said  frauds  at  precincts  Nos.  1,  5,  6  and  9  consisted  in 
counting  more  votes  for  Thomas  T.  Wall,  the  successful 
candidate,  than  he  received,  and  so  certifymg  upon  the 
poll-list  sent  up  or  returned  to  the  sheriff  of  said  county; 
that  the  fraud  at  precincts  Nos.  3  and  7,  and  also  in  part 
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at  No.  6,  consisted  in  not  counting  for  petitioner  the 
number  of  votes  which  he  received,  and  which  should 
have  been  counted  for  him;  "  "that  a  number  of  illegal 
votes  were  received  and  counted  for  said  Wall,  which,  if 
taken  from  him,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  received  by  petitioner ; 
and  that  certain  legal  votes  were  rejected  at  said  election, 
lists  of  which  legal  and  illegal  votes  are  hereunto  ap- 
pended." 

The  statement,  or  petition,  was  verified  by  the  afiidavit 
of  the  contestant,  to  the  effect  "  that  the  facts  and  state- 
ments of  the  foregoing  declaration  are  true  and  correct, 
according  to  the  best  of  his  knowledge,  information,  and 
belief;  "  and  the  appended  lists  contained  the  following 
names :  "  Illegal  votes  received,  with  the  names  of  the 
persons  offering  them — No.  1,  J.  C.  Trawick ;  No.  2,  B. 
F.  Temple ;  No.  3,  William  J.  W.  Brown ;  No.  4,  Sidney 
S.  Pennington ;  No.  5,  M.  R.  Trawick ;  No.  6,  Alfred 
Hutchinson ;  No.  7,  Frank  Lewis ;  No.  8,  J.   C.  Flinn ; 

and  No.  9,  Bracks.     Legal  votes  rejected — No.  1, 

offered  by  John  Meadows ;  with  divers  others,  both  of 
votes  illegally  received,  and  of  votes  illegally  rejected,  a 
list  of  which  will  be  appended  and  furnished  to  the  defend- 
ant, as  soon  as  ascertained." 

A  demurrer  was  interposed  to  this  statement,  on 
account  of  the  uncertainty  and  insufficiency  of  its  allega- 
tions, but  was  overruled  by  the  court ;  and  the  defendant 
Wall  then  fi.led  several  pleas,  denying  the  truth  of  the 
averments  contained  in  the  contestant's  statement,  and 
alleging  that  the  inspectors  rejected  several  legal  votes  for 
Wall  which  should  have  been  received,  and,  on  the  other 
hand,  received  and  counted  several  illegal  votes  for  the 
contestant  which  should  have  been  rejected.  The  con- 
testant demurred  to  the  several  pleas  which  averred  the 
reception  of  illegal  votes  for  him,  and  the  rejection  of 
legal  votes  for  Wall,  and  moved  the  court  to  strike  them 
out,  because  no  notice  had  been  served  on  him  that  evidence 
would  be  offered  in  reference  to  such  votes ;  but  the 
court  overruled  the  demurrer  and  motion,  and  issue  was 
then  joined  on  all  the  pleas.     The  contestant  also  asked 
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for  a' continuance,  after  the  overruling  of  his  demurrer, 
on  the  ground  of  surprise,  and  because  he  was  not  then 
prepared  to  go  into  a  contest  respecting  the  legality  of  the 
votes  mentioned  in  the  special  pleas,  of  which  no  notice 
had  been  served  on  him  ;  but  the  court  refused  to  grant 
it,  and  the  contestant  excepted. 

The  parties  then  proceeded  to  offer  evidence  as  to  the 
matters  in  issue ;  the  contestant  reserving  numerous 
exceptions  to  the  rulings  of  the  court  during  the  trial,  of 
which  it  is  only  necessary  to  notice  such  as  are  decided  by 
this-  court. 

"  Upon  a  recount  of  the  ballots  of  precinct  No.  9,  it 
appeared  that  Wall  only  received  48  votes,  instead  of  49, 
as  was  certified  by  the  managers  of  said  precinct  to  the 
sheriff;  and  upon  a  recount  of  the  ballots  at  precinct 
'No.  3,  Wall  also  lost  one  vote.  By  recount  of  the  ballots 
of  precinct  jSTo.  7,  Wall  gained  one  vote,  and,  at  precinct 
No.  5,  gained  three  votes,  while  the  contestant  lost  one ; 
but,  by  reference  to  the  poll-lists  from  said  precinct,  it 
appeared  there  were  only  352  names  upon  any  of  said 
lists,  while  there  were  356  ballots  in  the  box,  upon  twelve 
of  which  there  was  not  the  name  of  either  candidate  for 
sheriff.  There  was  one  ballot  on  which  the  name  of 
Griffin  seemed  to  have  been  marked  out  with  a  pencil, 
and  the  name  of  Wall  written  very  lightly ;  and  there 
were  two  tickets,  which  appeared  to  be  parts  of  one  and 
the  same  ticket,  with  the  name  of  '  candidate  for  sheriff' 
on  one  part  only,  and  the  word  'senator'  on  the  other. 
The  contestant  then  offered  to  prove,  by  said  poll-lists 
and  ballots,  that  one  W.  J.  W.  Brown,  whose  vote  was 
contested,  voted  at  said  election  ;  but  the  defendant  Wall 
objected  to  the  introduction  of  the  ballots,  on  the  ground 
that  no  evidence  had  been  introduced  to  show  that  Brown 
was  an  illegal  voter.  The  court  sustained  the  objection, 
and  the  contestant  excepted."  The  contestant  after- 
wards proved,  by  one  of  the  managers  of  the  election 
at  precinct  No.  1,  that  said  Brown  voted  at  said  election ; 
and  other  proof  being  introduced,  showing  that  he  had 
removed  to  Coosa  county  about  the  1st  May  preceding  the 
election,  the  probate  judge  rejected  his  vote. 
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To  prove  the  residence  of  Alfred  Hutchinson,  the  legal- 
ity of  whose  vote  was  contested,  the  contestant  asked  a 
witness,  "if  he  knew  where  said  Hutchinson  had forrherly 
resided;"  to  which  the  witness  answered,  "  that  he  only 
knew  from  said  Hutchinson's  declarations."  The  court 
excluded  the  proof  of  these  declarations,  and  the  contest- 
ant excepted.  The  contestant  then  offered  to  prove 
"what  was  the  general  reputation  amongst  said  Hutch- 
inson's neighbors,  as  to  his  former  residence  ;  "  but  the 
court  rejected  the  proof,  and  the  contestant  excepted. 

The  contestant  disputed  the  legality  of  the  vote  of  J.  C. 
Flinn,  and  proved  that  he  had  gone  to  Kansas  territory, 
with  Col.  Buford's  company  of  emigrants,  in  June,  1856, 
and  was  seen  at  "VYestport,  Missouri,  in  the  latter  part  of 
September,  1856.  He  also  offered  to  prove  the  declara- 
tions of  said  Flinn,  "  on  the  day  of  election,  relative  to  his 
citizenship  and  residence  in  Kansas ;  "  and  reserved  an 
exception  to  the  rejection  of  the  declarations  as  evidence. 
Flinn  himself  testified,  "that  he  left  Alabama  with  Bu- 
ford's emigrants,  and  went  with  them  as  far  as  Westport, 
Missouri;  that  he  went  into  Kansas  alone,  and  returned 
to  "Wetumpka  on  the  2d  January,  1857 ;  that  he  did  not 
leave  Alabama  with  the  intention  of  abandoning;  his  resi- 
dence  here,  nor  of  making  Kansas  territory  his  residence; 
that,  by  'emigrating,'  he  meant  that  he  emigrated  there, 
and  emigrated  back  again — that  is,  he  went  there,  and 
came  back ;  that  he  went  to  look  at  the  country,  and 
did  notlocate  any  pre-emption."  The  record  does  notshow 
whether  the  vote  of  Hutchinson  was  received  or  rejected 
by  the  probate  judge. 

A  great  deal  of  evidence  was  introduced  by  both  parties 
relative  to  John  Meadows,  whose  vote  was  rejected  by  the 
managers  of  the  election;  but  the  opinion  of  this  court,  in 
view  of  the  fact  that  it  does  not  appear  for  which  one  of 
the  two  candidates  he  would  have  voted,  renders  this  evi- 
dence entirely  immaterial. 

"  The  contestant  introduced  one  Pennington  as  a  wit- 
ness, who  testified,  that  he  resided  in  Montgomery  county 
until  last  January,  paid  taxes  there  last  year,  and  gave  in 
his  taxes  there  this  year,  but  did  not  know  whether  the 
11 
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assessor  took  down  his  poll  or  not ;  that  his  poll  was  not 
on  the  list  which  he  gave  the  assessor,  but  it  was  not  usu- 
ally on  said  list,  and  the  receipt  for  his  taxes  usually  men- 
tioned his  poll  with  other  items ;  and  that  he  had  resided 
in  Coosa  county  since  January  last.  The  contestant, 
having  called  the  attention  of  said  Pennington  to  the 
time  and  place  at  which  he  had  a  conversation  with  one 
John  Loyall,  upon  the  subject  of  his  taxes  and  assessing 
the  same  in  Coosa  county,  oftered  said  Loyall  as  a  witness 
to  contradict  the  statements  of  said  Pennington  relative 
thereto.  The  court  sustained  an  objection  to  the  testimo- 
ny of  Loyall  on  this  point,  on  the  ground  that  the  con- 
testant himself  had  introduced  Pennington  as  a  witness, 
and,  therefore,  could  not  discredit  him  ;  and  to  this  ruling 
of  the  court  the  contestant  excepted." 

The  residence  of  Frank  Lewis,  the  legality  of  whose 
vote  was  contested,  was  in  issue.  One  of  the  contestant's 
witnesses  testified,  "  that  said  Lewis,  to  the  best  of  his 
knowledge,  lived  on  section  12,  in  township  18,  range  19; 
and  another,  that  he  lived  on  section  12  or  13."  The 
contestant  then  proposed  to  prove  by  one  Letcher,  who 
was  a  brother-in-law  of  Lewis,  "that  when  said  Lewis 
was  about  to  remove  to  the  place  where  he  now  lives, 
which  was  about  two  years  ago,  he  said  he  was  moving 
to  Montgomery  county,  and  had  since  told  him  that  he 
lived  in  Montgomery."  The  court  excluded  this  evi- 
dence, on  the  defendant's  objection,  and  the  contestant 
excepted. 

The  contestant  proved,  by  one  Glenn,  that  J.  C.  Tra~ 
wick,  who  was  admitted  to  have  voted  for  Wall.  "  left  his 
father's  house  in  Coosa  county,  some  time  in  March,  and 
did  not  return  until  about  the  last  of  July.  Contestant 
then  asked  the  w^itness,  if  he  knew  where  said  Trawick 
was  during  his  absence  from  his  father's  house ;  to 
which  the  witness  replied,  that  he  did  not  know  of  his 
own  knowledge,  but  had  seen  letters  purporting  to  have 
come  from  him.  The  contestant  then  proposed  to  prove 
where  said  letters  were  postmarked,  to  whom  they  were 
addressed,  and  in  whose  possession  they  were.  The  court 
excluded  this  evidence,  on  the  defendant's  objection,  and 
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the  contestant  excepted.  Said  Trawick  was  then  intro- 
duced by  the  contestant,  and  testified,  that  he  -left  his 
father's  residence  in  Coosa  county,  which  was  his  resi- 
dence, some  time  in  March,  and  went  to  Shelby  county, 
where  he  went  to  work,  and  remained  there  until  the  22d 
July;  but  said  witness  further  stated,  that  he  did  not 
leave  his  residence  in  Coosa  county  with  the  intent  to 
abandon  it,  and  that  he  only  had  a  contract  for  business 
by  the  month,  and  not  by  the  year." 

"  The  contestant  also  made  a  motion,  which  was  argued 
at  the  hearing,  to  reject  two  of  the  votes  which  Wall  had 
gained  by  the  recount  of  the  ballots  at  the  Mxburg  pre- 
cinct, on  the  ground  that  there  were  not  so  many  names 
upon  any  of  the  poll-lists  at  said  precincts  as  there  were 
ballots  in  the  box,  and  that  these  two  ballots  were,  as  he 
contended,  wholly  unaccounted  for  and  unexplained. 
The  court  overruled  said  motion  at  the  hearing,  and  the 
contestant  excepted." 

The  court  also  allowed  the  defendant,  against  the  con- 
testant's objections,  to  adduce  evidence  in  reference  to 
legal  votes  for  himself  which  the  managers  had  rejected, 
and  illegal  votes  for  the  contestant  which  they  had  receiv- 
ed. The  ground  of  objection  by  the  contestant  to  this 
evidence  was,  that  the  defendant  had  not  seryed  notice  on 
him  that  the  legality  of  these  votes  would  be  controverted. 
Exceptions  were  reserved  by  the  contestant  to  the  admis- 
sion of  this  evidence. 

The  probate  judge,  on  recounting  the  votes,  decided 
that  Wall  was  legally  elected  sheriff  of  the  county.  The 
contestant  claimed  an  appeal  to  the  circuit  court,  and 
there  insisted  that  the  trial  should  be  had  de  novo.  The 
court  refused  his  motion,  and  held  that  the  trial  must 
there  be  had  on  the  record  sent  up  by  the  probate  judge. 
The  contestant  reserved  an  exception  to  this  ruling  of  the 
court,  and  proceeded  to  assign  errors  on  the  record,  em- 
bracing all  the  rulings  of  the  probate  judge,  seventeen  in 
all,  to  which  he  had  reserved  exceptions.  On  these 
assignments  of  error,  the  circuit  court  affirmed  the  judg- 
ment of  the  probate  judge.  From  this  judgment  the  con- 
testant now  appeals,  and  here  assigns  as  error  the  refusal 
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of  the  circuit  court  to  grant  him  a  trial  Je  Jiovo,  and  all  the 
rulingKS'of  the  probate  judge  which  were  affirmed  by  the 
circuit  court. 

L.  E.  Parsons,  for  appellant. 
Elmore  &  Yancey,  contra. 

STOIN'E,  J. — We  do  not  entertain  a  doubt  of  the  cor- 
rectness of  the  decision  of  the  circuit  court,  in  denying  to 
appellant  the  right  to  a  trial  de  novo  in  that  court.  The 
sections  of  the  Code  which  give  the  right  of  appeal,  first 
from  the  probate  to  the  circuit  court,  and  afterwards  from 
the  circuit  to  the  supreme  court,  are,  in  substance,  identi- 
cal. We  know  of  no  principle  of  construction  which  will 
authorize  us  to  discriminate  between  the,  eifect  of  these 
several  appeals. — Code,  §§  334,  335,  et  seq. 

Secuon  337,  which  relates  to  each  of  these  classes  of 
appeal,  authorizes  "the  clerk  of  the  appellate  court,  if  the 
decision  is  against  the  appellant,  [to]  issue  execution  for 
the  costs  of  the  appeal,  against  such  securities."  The 
phrase,  "costs  of  the  appeal,"  is  very  inappropriate  to 
convey  the  idea  of  costs  of  a  trial  de  novo.  They  express 
with  precision  the  meaning  of  the  legislature,  if  the  ap- 
peal to  the  circuit  court  be  triable  on  the  record  alone. 

Another  reason :  Section  317  of  the  Code  provides, 
that  wdien  the  judge  of  probate  "  is  incapacitated,  under 
section  560  of  this  code,  from  trying  such  contests,"  the 
trial  must  be  transferred  to  the  circuit  court.  Sections 
318  and  319  of  the  Code  direct  how  such  trial  is  to  be 
conducted,  and,  among  other  things,  authorize  the  circuit 
court,  "  for  cause,  to  continue  such  contest  to  a  day  after 
the  termination  of  the  circuit,  or  to  the  next  succeeding 
term."  Now,  the  language  of  these  sections  clearly 
makes  it  the  duty  of  the  circuit  court,  in  cases  where  the 
judge  of  probate  is  incapacitated  to  try  the  case,  to  hear 
the  testimony,  and  try  the  facts;  and  it  may  even  adjourn 
the  trial  to  a  day  in  vacation.  Section  834,  and  those 
following,  contain  no  such  provisions,  nor  can  any  such  be 
implied  from  them. 

[2.]  We  think  the  statement  filed  by  the  contestant  in 
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this  case  is  substantially  sufficient. — Code,  §§  273,  279, 
280.  The  notice  was  also  sufficient,  so  far  as  the  action 
of  the  contestant  is  concerned. — §  277.  True,  the  state- 
ment would  have  conformed  more  strictly  to  the  statute, 
if  it  had  affirmed  in  terms  that  Mr.  Wall  had  been 
declared  elected. — §  273.  The  averment  is,  that  Mr.  Wall 
was  the  successful  candidate,  which  is  substantially  the 
same  thing. 

[3.]  A  question,  very  important  in  practice,  arises  upon 
the  construction  of  sections  275  and  277  of  the  Code. 
Section  275  clearly  contemplates,  that  in  a  contest  on 
account  of  illegal  votes  received,  or  legal  votes  rejected, 
the  real  issue  is,  whether  the  party  whose  election  is  con- 
tested, or  some  other  person  voted  for,  received  the  greater 
number  of  legal  votes,  or  would  have  received  the  greater 
number,  if  all  the  legal  votes  offered  had  been  received 
and  counted.  Under  this  section,  both  parties  are,  or 
may  become,  actors.  Section  277  declares,  that  "  no 
testimony  must  be  received  of  any  illegal  votes,  or  the 
rejection  of  any  legal  votes,  in  any  contested  election, 
unless  the  party  contesting  has  given  to  the  adverse  party 
notice  in  writing  of  the  number  of  illegal  votes,  and  by 
whom  given,  or  the  number  of  legal  votes  rejected,  and 
by  whom  offered,  which  he  expects  to  prove  on  the  trial." 
Section  278  fixes  the  time  of  legal  notice;  namely,  "at' 
least  ten  days  before  the  trial." 

The  literal  import  of  the  language  above  copied  will 
exclude  all  evidence  as  to  the  legality  of  votes  given  or 
rejected,  unless  notice  be  given.  It  does  not  discriminate 
betAveen  votes  given  or  offered  for  either  the  one  or  the 
other  candidate.  The  language  is  general — "no  testimony 
must  he  received."  The  contingency,  on  which  this  prohi- 
bition is  to  be  inoperative,  is,  that  the  imrty  contesting  has 
given  notice  to  the  adverse  party.  A  literal  construction 
of  this  language  would  require,  that  the  party  contesting 
shall  give  notice  to  his  adversary  of  the  votes,  as  to  the 
legality  of  which  that  adversary  is  to  be  permitted  to  offer 
testimony.  A  statement  of  this  proposition  is  its  refuta- 
tion. We  think  we  carry  out  both  the  spirit  of  the  law, 
and  the  intention  of  the  legislature,  by  holding  that  each 
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party,  when  lie  becomes  actor,  shall  give  notice  of  the 
votes  given  to  his  competitor,  which  he  proposes  to  assail 
as  illegal,  and  of  the  legal  votes  offered  for  himself  and 
rejected.— Petty  v.  Walker,  10  Ala.  379  ;  Stewart  v.  Har- 
grove, 23  Ala.  429. 

[4.]  The  question  last  above  considered  does  not  justify 
a  reversal  of  this  case,  l^o  vote  which  had  been  cast 
for  Griilin  appears  to  have  been  rejected,  and  no  vote 
which  had  been  offered  for  "Wall  and  refused,  was  received 
and  counted  on  the  trial  of  the  contest  before  the  probate 
judge.  The  decision  of  the  probate  judge  on  this  ques- 
tion was,  then,  error  without  injury. — Duulap  v.  Robin- 
son, 28  Ala.  100 ;  Smith  v.  Martin,  18  Ala.  819. 

[5.]  We  do  not  propose  to  consider  the  correctness  of 
the  several  rulings  of  the  probate  judge  on  the  pleadings, 
further  than  to  say  he  correctly  overruled  the  demurrer 
to  contestant's  statement.  The  Code  does  not  require 
that  the  person,  whose  election  is  contested,  shall  plead 
to  the  statement,  and  we  think  no  plea  necessary.  If  he 
desire  to  offer  testimony,  as  to  votes  which  he  alleges 
were  illegally  given  to  an  opposing  candidate,  or  as  to 
legal  votes  offered  for  himself  and  rejected,  he  secures 
that  right  to  himself  by  serving  notice  according  to  sec- 
tions 277  and  278  of  the  Code. 

T  The  record  does  not  inform  us  of  the  final  ruling  of  the 
probate  court,  except  in  a  few  particulars,  and  in  the  gen- 
eral result.  We  deem  it  unimportant  to  decide  each  and 
every  point  that  was  raised  on  the  admissibility  of  evi- 
dence. We  will  lay  down  a  few  rules  which  we  think 
will  be  sufficient  to  direct  the  probate  judge  on  another 
trial. 

[6.]  The  questions  raisedon  the  recount  of  the  votes  at 
the  Kixburg  precinct,  are  not  so  clearly  and  fully  pre- 
sented as  that  we  can  safelj'  pronounce  upon  them,  in  all 
their  bearings.  Under  the  Code,  (§§  209,  210,)  if  the  in- 
spectors and  clerks  do  their  duty,  in  recording  the  names 
of  the  voters,  and  the  number  on  the  poll-lists,  and  the 
number  on  the  ballots,  the  means  of  correcting  errors  and 
mistakes  in  counting  out  the  ballots  will  be  readily  fur- 
nished to  the  court  trving  the  contest.     His  duties  are 
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pretty  clearly  shadowed  forth  in  sections  222  and  223  of 
the  Code.  We  do  not  say  the  court  should  confine  his 
investigations  to  what  appears  on  the  poll-lists  and  bal- 
lots. He  certainly  should  hear  any  legal  evidence  of 
errors  or  mistakes  in  either.  In  the  absence  of  explana- 
tions, however,  he  should  be  controlled  by  them.  In 
case  of  discrepancy  between  the  number  of  names  on  the 
poll-lists  and  the  number  of  ballots  found  in  the  box,  he 
should  endeavor,  by  an  examination  of  the  several  bal- 
lots, and  a  comparison  of  them  with  the  poll-lists,  aided 
by  any  other  legal  evidence  that  may  be  offered,  to  ascer- 
tain the  correct  number  of  the  legal  votes  given  at  that 
precinct.  This  is  his  highest  duty.  If  more  ballots  are 
found  in  the  box  than  there  are  names  on  the  poll-list,  he 
should  examine  and  compare  the  numbers  on  each.  If 
ballots  are  found  without  numbers,  he  should,  if  possible, 
ascertain  whether  the  supern*imerary  ballots  are  part  and 
parcel  of  some  other  ballots  properly  numbered,  and  sev- 
ered from  them  by  accident  or  design.  If,  on  hearing 
the  entire  proof,  there  are  ballots  for  which  there  are  no 
corresponding  voters  on  the  poll-lists,  or  established  by 
other  competent  testimon}^,  such  ballots  must  be  rejected. 
We  add  further,  that  under  the  Code,  if  after  hearing  all 
the  testimon}'^,  and  proper  examination  of  the  poll-lists 
and  ballots,  there  remain  an  irreconcilable  conflict  be- 
tween the  number  of  voters  and  the  ballots,  the  number 
shown  by  the  poll-lists  is  entitled  to  more  credit  than  the 
unexplained  number  of  ballots  found  in  the  box.  In  an- 
nouncing this  as  our  conclusion  upon  the  sections  of  the 
Code,  we  feel  it  our  duty  to  state  that,  we  have  carefully 
examined  the  case  of  The  State  v.  The  Judge  of  the  9th 
Circuit,  13  Ala.  805.  That  case  presented  the  simple 
question  of  the  relative  weight  as  evidence  of  the  ballots 
found  in  the  box,  and  the  tally-lists  or  sheets  made  by  the 
clerks  in  counting  out.  The  poll-lists  were  not  referred 
to,  in  that  portion  of  the  opinion  which  is  relied  on  by 
appellee. — 13  Ala.  p.  815.  The  statement  of  the  facts,  as 
made  by  the  reporter,  and  the  portion  of  the  opinion  we 
refer  to,  show  this  to  be  the  case.  The  poll-lists  stand  on 
diflferent  ground.     Unexplained,  they  have   more  sane- 
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tions  of  verity,  than  ballots  in  the  box,  for  which  there 
are  no  names  or  numbers  on  the  poll-lists. 

[7.]  The  bill  of  exceptions  recites,  that  it  contains  all  the 
evidence.  Some  of  the  superimmerarj  votes  found  in  the 
box  at  Mxburg  are  not  sufficiently  accounted  for,  as  far 
as  we  have  been  able  to  understand  the  record.  These 
votes  appear  to  have  been  counted  for  Mr.  Wall;  and,  as 
the  facts  appear  to  us,  this  was  an  error  to  the  prejudice 
of  Griffin.  "We  are  not  informed  as  to  the  number  of 
votes  found  for  either  of  the  candidates  on  the  final  count, 
and  hence  we  are  not  able  to  say  that  this  error  was  harm- 
less. On  another  trial  these  questions  may  be  made  plain. 
See  Mims  v.  Sturdevant,  23  Ala.  664. 

The  testimony  found  in  this  record,  which  relates  to  the 
vote  offered  by  Meadows,  is  so  unsatisfactory  and  con- 
flicting, that  we  are  unable  to  say  there  was  error  in  re- 
jecting it.  It  is  left  in  exticme  doubt,  for  which  of  the 
candidates  he  would  have  voted,  if  he  had  been  allowed 
the  privilege. 

[8.]  The  rules  to  be  observed  in  reference  to  questions 
of  disputed  domicile  or  residence,  are  considered  and  set- 
tled in  the  cases  of  The  State  v.  Hallet,  8  Ala.  159  ;  State 
ex  rel.  v.  Judge  of  the  9th  Circuit,  supra  ;  Boyd  v.  Beck, 
29  Ala.  703.  The  principles  settled  in  those  cases  will 
enable  the  probate  judge  to  determine  all  questions  of 
this  kind  likely  to  arise  on  another  trial.  The  letters 
received  from  Trawick,  while  he  was  in  Shelby  county, 
tended  by  their  post-marks  to  show  where  he  then  was. 
Evidence  of  them  ought  to  have  been  received.  If,  how- 
ever, the  evidence  of  Trawick  be  believed,  that  he  went 
to  Shelby  for  a  temporary  purpose  only,  with  the  inten- 
tion of  returning,  he  did  not  thereby  forfeit  his  domicile. 

[9.]  The  court  rightly  rejected  the  testimony  of  Loyall, 
offered  to  contradict  the  testimony  of  Pennington.  Pen- 
nington had  been  introduced  by  contestant  as  his  witness, 
and  he  could  not  impeach  his  own  witness. 

[10.]  Reputation,  or  common  report,  of  either  the  pres- 
ent or  former  residence  of  any  voter,  is  not  legal  evidence. 
Neither  are  declarations  of  a  party,  that  he  has  lived  in  a 
particular  place  or  county,  evidence  that  such  is  the  fact, 
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when  the  question  arises  in  a  contest  between  other  per- 
sons. What  a  party  says  on  leaving  home,  or  immedi- 
ately previous  thereto,  or  while  on  a  journey,  explanatory 
of  the  act  or  object  of  leaving  home  or  performing  such 
journey,  is  admissible  evidence  as  part  of  the  res  gestce, 
whenever  the  act  itself  is  material  evidence.  So,  as  a 
general  rule,  whenever  in  any  controversy,  it  is  permissi- 
■  ble  to  prove  any  act  of  a  third  person,  the  declarations  of 
such  third  person,  accompanying  the  act,  and  explanatory 
thereof,  are  also  admissible.  What  degree  of  credit  the 
accompanying  declarations  shall  receive,  must  depend  on 
their  reasonableness  and  consistency. — Pitts  v.  Burroughs, 
6  Ala.  733 ;  Stallings  v.  Newman,  26  Ala.  300  ;  Gillespie 
V.  Burleson,  28  Ala.  551 ;  Scott  v.  The  State,  30  Ala. 

The  judgment  of  the  circuit  court,  affirming  the  decis- 
ion of  the  probate  judge,  is  reversed;  and  this  court,  pro- 
ceeding to  render  sach  judgment  as  the  circuit  court 
should  have  rendered,  doth  hereby  order,  adjudge,  and 
decree,  that  the  judgment  of  the  probate  court  is  reversed, 
and  the  cause  remanded  to  the  probate  judge  of  Coosa,  to 
be  proceeded  in  according  to  the  principles  of  this  opin- 
ion.—Code,  §  3034. 

Let  the  costs  of  this  appeal,  and  of  the  appeal  to  the 
circuit  court,  be  paid  by  the  appellee.  The  clerk  of  this 
court  will  certify  this  reversal  to  the  circuit  court,  and  to 
the  probate  judge  of  Coosa. 


MILLER  vs.  STETSON  &  CO. 

[CREDITOKS'  BILL  IX  EQUITF  TO  SET  ASIDE  DEED  AS  FRAUDULEXT.] 

1.  Validity  of  deed  of  trust  for  benefit  of  specified  creditors. — A  deed  of  trust,  by 
which  a  debtor  conveys  a  portion  of  his  property  to  a  trustee,  for  the  ben- 
efit of  certain  specified  creditors,  is  not  rendered  fraudulent  and  void  as 
against  other  creditors,  by  a  provision  to  the  eflect  that,  after  payment  in 
full  of  the  secured  debts,  with  the  costs  and  charges  attending  the  execu- 
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tion  of  tlie  trust,  the  residue  of  the  proceeds  of  sale  of  the  property  con- 
veyed shall  be  paid  over  to  the  grantor  or  his  order  :  such  a  provision  is 
not  a  reservation  "intrust  for  the  use  of  the  party  making  the  same." 
within  the  meaning  of  section  1550  of  the  Code,  since  the  law  itself  would 
imply  such  reservation  in  the  absence  of  an  expresss  stipulation  in  the  deed. 

Appeal  from  the  Chancery  Court  at  Tuskaloosa. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  M.  S.  Stetson  &  Co.,  Oliver,  Jones 
&  Granger,  Wra.  A.  Hanney  &  Co.,  Bates,  Taylor  &  Co., 
J.  Burnside  &  Co.,  "W.  Letchford  &  Co.,  and  the  adminis- 
trators of  Joseph  Brewster,  deceased,  as  judgment  cred- 
itors of  Thomas  Miller,  with  executions  returned  "no 
property  found;"  and  sought  relief  against  a  deed  of 
trust,  executed  by  said  Miller,  on  the  21st  September, 
1854,  while  some  of  the  complainants'  actions  at  law 
were  pending  against  him,  and  after  the  rendition  of 
some  of  their  judgments ;  which  deed  was  made  an  ex- 
hibit to  the  bill,  and  which  was  alleged  to  have  been 
"  made  with  intent  to  hinder,  delay  and  defraud  said  com- 
plainants, with  other  creditors  of  said  Miller  not  therein 
named,  of  their  lawful  debts,"  and  to  be  therefore  void ; 
and  the  bill  further  alleged,  "that  said  deed  is  a  general 
assignment,  by  which  a  preference  of  payment  is  given 
to  the  creditors  therein  named,  over  the  other  and  remain- 
ing creditors  of  said  Thomas  Miller."  The  prayer  of  the 
bill  was  "for  such  relief  as  complainants  maybe  enti- 
tled to  on  the  case  made  by  their  bill  of  complaint,  and 
as  may  be  consistent  with  the  justice  and  equity  of  their 
case." 

The  deed  of  trust  in  controversy  was  executed  on  the 
21st  September,  1854  ;  was  signed  by  both  the  grantor 
and  the  trustee,  one  J.  H.  Dearing;  recited  an  indebted- 
ness by  the  grantor  to  the  several  secured  creditors,  whose 
debts  amounted  in  the  aggregate  to  nearly  ^8,000,  and 
were  either  past  due  or  fell  dae  within  six  months  after 
the  date  of  the  deed ;  and  conveyed  to  the  trustee  the 
grantor's  stock  of  goods,  of  which  a  schedule  was  annex- 
ed to  the  deed,  his  storehouse,  and  residence  in  the  city 
of  Tuskaloosa,  on  the  following  trusts :  "  That  the  said 
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party  of  the  second  part  shall  take  immediate  possession 
of  said  lots  and  parcels  of  land,  with  their  appurtenances, 
together  with  the  goods,  wares  and  merchandise  afore- 
said ;  and,  with  all  proper  and  convenient  speed,  proceed 
to  sell  the  said  goods,  w^ares  and  merchandise,  at  either 
puhlic  auction  or  private  sale,  as  in  his  judgment  may  be 
best  calculated  to  bring  the  largest  sum  of  money,  and 
thereby  secure  the  best  interests  of  the  said  parties  of  the 
third  part;  and,  out  of  the  proceeds  of  such  sale,  from 
time  to  time,  as  he  may  receive  the  same  in  sums  suffi- 
cient, after  first  paying  tbe  costs  hereof,  distribute  to  tlie 
said  parties  of  the  third  part,  jpari  passu,  without  prefer- 
ence or  priority,  but  in  proportion  to  the  respective 
amounts  then  due  to  them  respectively,  in  discharge  of 
their  respective  demands  against  the  said  party  of  the 
first  part,  as  far  as  the  same  may  go;  and  so  proceed  with 
said  goods,  wares  and  merchandise,  until  the  whole  pro- 
ceeds shall  be  applied  in  the  manner  stated,  if  the  same 
shall  be  required,  for  the  purpose  of  paying  off  and  dis- 
charging all  of  said  debts  that  may  remain  due.  And 
also  upon  this  further  trust,  that  the  said  party  of  the 
second  part  shall,  at  his  discretion,  sell  the  said  lots  or 
parcels  of  land  and  premises,  one  or  both,  with  their  re- 
spective appurtenances,  at  such  time  and  place  as  he  may 
appoint  for  that  purpose,  at  public  auction,  for  cash,  hav- 
ing given  sixty  days  notice  of  the  time  and  place  of  sale, 
in  one  or  more  newspapers  printed  in  the  city  of  Tuska- 
loosa ;  and,  out  of  the  proceeds  of  such  sale,  after  paying 
the  costs  and  charges  thereof,  pay  over  the  same  in  dis- 
charge of  the  debts  of  the  said  parties  of  the  third  part 
which  may  remain  due,  if  sufficient  to  discharge  the  same ; 
but  if  not,  then  that  the  same  be  paid  to  each  party  re- 
spectively in  proportion  to  the  sum  then  due,  without 
preference  or  priority  ;  and  after  the  payment  of  the  said 
several  claims  of  the  parties  of  the  third  part,  and  the 
costs  and  charges  of  managing  said  trust  in  the  manner 
set  forth,  the  said  party  of  the  second  part  shall  then  pay 
whatever  amount  of  money,  if  any,  there  may  be  remain- 
ing in  his  hands,  to  the  said  party  of  the  first  part,  or  his 
order.     It  is  hereby  agreed,  that  the  said  party  of  the 
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second  part  may  employ  such  clerks  and  agents,  to  aid 
him  in  the  execution  of  said  trust,  as  he  may  require,  and 
pay  to  him  or  them  such  reasonable  compensation  as  may 
be  agreed  upon." 

The  chancellor  held  the  deed  void  on  its  face,  as  to  the 
complainants,  on  account  of  the  provision  directing  the 
trustee  to  pay  over  the  surplus  proceeds  of  sale  to  the 
grantor.  He  therefore  rendered  a  decree  for  the  com- 
plainants, ordering  an  account,  &c. ;  and  his  decree  is  now 
assigned  as  error. 

Ormond  &  Nic OLSON,  for  the  appellant. — 1.  It  is  settled 
by  numerous  decisions  of  this  court,  that  the  validity  of  a 
deed  of  trust  is  not  aflected  by  a  clause  providing  that, 
after  payment  of  the  secured  debts,  the  surplus,  it  any, 
shall  be  repaid  to  the  grantor ;  and  the  reason  assigned  is, 
that  the  law  would  imply  such  a  trust  if  it  had  not  been 
declared  in  the  deed. — Hindman  v.  Dill,  11  Ala.  689 ; 
Ravisies  v.  Alston,  5  Ala.  258  ;  Johnson  v.  Cunningham, 
1  Ala.  262 ;  also,  the  cases  cited  in  Hindman  v.  Dill, 
supra.  There  is  no  opposing  or  conflicting  decision  on 
this  point.  The  case  of  Grimshaw  &  Brown  v.  Walker, 
12  Ala.  101,  turned  upon  the  fact,  that  the  secured  cred- 
itors of  the  second  class,  before  they  could  receive  the 
benefits  of  the  deed,  were  required  to  execute  releases ; 
not  upon  the  provision  that  the  surplus,  if  any,  should  be 
paid  to  the  grantor. 

But  the  chancellor  supposed,  that  section  1550  of  the 
Code  changed  the  law  which  had  been  settled  by  these 
repeated  decisions ;  and  in  this,  it  is  insisted,  he  erred. 
The  Code  does  not  take  away  from  a  debtor  the  right  to 
secure  one  or  more  of  his  creditors  by  a  bona-Jide  deed  or 
mortgage:  on  the  contrary,  it  allows  him  to  secure  one 
or  more  of  his  creditors,  provided  he  does  not  exact  from 
them  a  release,  (Code,  §  1555 ;)  or,  if  it  be  by  a  general 
assignment,  provided  he  does  not  give  one  class  of  cred- 
itors a  preference  over  the  others.  Section  1550  is  mani- 
festly aimed  at  secret  trusts,  or  trusts  not  apparent  from 
the  instrument  itself.  The  terms,  "  deed  of  gift,"  "trans- 
fers," "verbal  or  written,"  unless  thus  interpreted,  cease 
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to  have  any  meaning.  If  the  trust  was  declared,  the 
instrument  would  cease  to  be  a  deed  of  gift,  a  transfer,  or 
an  assignment,  but  would  be  a  trust.  If  the  trust  was 
openly  declared  to  be  for  the  benefit  of  the  grantor,  the 
statute  would  doubtless  apply ;  but  debtors,  desiring  to 
conceal  their  property  by  making  a  pretended  gift,  do  not 
thus  openly  proclaim  their  intention  ;  and  if  they  did,  it 
would  not  require  the  aid  of  this  statute  to  enable  their 
creditors  to  reach  the  property.  The  object  of  this  stat- 
ute was,  to  accomplish  in  respect  to  personal  property 
what  the  statute  of  uses  had  alread}-  done  for  real  prop- 
erty ;  to  put  the  deed  out  of  the  way,  whether  fraudulent 
or  not,  and  enable  creditors,  existing  or  subsequent,  to 
pursue  their  legal  remedies  unembarrassed  by  it.  This 
view  is  strengthened  by  the  fact,  that  real  property  is  not 
mentioned  in  the  statute;  and  it  seems  to  have  been 
designedly  omitted,  because  it  was  already  provided  for 
by  the  statute  of  uses.  This  construction  makes  the 
statute  instinct  with  life  and  meaning,  while  the  construc- 
tion put  on  it  by  the  chancellor  renders  it  meaningless 
and  unnecessary,  or  makes  the  legislature  guilty  of  the 
absurdity  of  declaring  an  instrument  entirely  void,  on 
account  of  the  formal  insertion  of  a  provision,  which  the 
law  itself  would  imply  whenever  there  was  any  thing  for  it 
to  operate  upon,  and  which,  when  the  deed  itself  so  clearly 
shows  that  there  can  be  no  surplus,  must  be  regarded  as 
mere  matter  of  form. 

It  is  said,  that  our  statute  is  copied  from  the  New  York 
statute,  which  was  construed  in  Goodrich  v.  Downs,  6  Hill, 
438,  to  apply  to  a  deed  similar  in  its  terms  to  this.  But 
that  case  shows  that  other  statutory  provisions,  pares  of 
the  New  York  system  of  laws,  entered  into  and  controlled 
the  decision.  It  was  decided,  too,  as  shown  by  the  opin- 
ion of  Judge  Brouson,  during  the  controversy  between 
the  supreme  court,  on  one  side,  and  the  court  of  errors 
and  the  legislature  on  the  other ;  the  latter  maintaining 
that  fraud  was  a  question  of  fact  for  the  jury,  while  the 
former  contended  for  what  has  been  called  fraud  in  law. 
It  was,  moreover,  denied  to  be  law  by  this  court,  in  Hind- 
man  V.   Dill,   sujpra ;    has  never  been  followed  in  New 
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York,  except  in  the  case  of  Griffin  v.  Barney,  4  Comstock, 
365,  which  was  decided  by  the  same  judge ;  and  has  been 
overruled,  in  effiict,  by  several  subsequent  decisions  of 
that  State,  both  in  the  supreme  court  and  the  court  of 
errors. — Ely  v.  Cook,  18  Barbour,  612  ;  Leitch  v.  Hollis- 
ter,  4  Comstock,  211.  See,  also,  as  to  the  construction  of 
similar  provisions,  Halsey  v.  "Whitney,  4  Mason,  222 ; 
Dana  v.  U.  S.  Bank,  5  Watts  &  Serg.  250 ;  Beck  v.  Bur- 
ditt,  1  Paige,  305 ;  Cross  v.  Bryant,  2  Scam.  26 ;  Conk- 
ling  v.  Carson,  11  Illinois,  503;  Austin  v.  Johnson, 
7  Humph.  191 ;  Rahn  v.  McElrath,  6  Watts,  151. 

2.  The  other  positions  urged  against  the  validity  of  the 
deed  are  untenable.  It  does  not  appear  that  it  conveyed 
all  the  grantor's  property,  nor  that  he  was  in  failing  cir- 
cumstances ;  nor  does  it  confer  on  the  trustee  an  implied 
authority  to  sell  the  goods  on  a  credit. — Frow  v.  Smith, 
10  Ala.  571 ;  Dubose  v.  Dubose,  7  Ala.  235 ;  Tickuor  v. 
Wiswall,  9  Ala.  305;  Kellogg  v.  Slanson,  15  Barbour,  56; 
Whitney  v.  Krows,  11  Barbour,  198 ;  Mcholson  v.  Mc- 
Ewen,  21  Barbour,  65;  Clarke  v.  Fuller,  21  Barbour,  128; 
Bellowes  v.  Patridge,  19  Barbour,  176 ;  Abercrombie  v. 
Bradford,  16  Ala.  560. 

E.  W.  Peck,  contra. — The  deed  of  trust  is  fraudulent 
and  void  in  law,  for  the  following  reasons: 

1.  Because  it  was  made  by  a  debtor  who  was  in  failing 
circumstances. 

2.  Because  it  is  not  an  asignment  of  certain  specified 
property,  for  the  benefit  of  a  named  creditor;  but  is  an 
assignment  of  a  large  portion  of  his  property — all  his 
tangible  property,  all  that  could  be  reached  by  an  execu- 
tion at  law,  all  his  stock  in  trade,  which  was  the  basis  of 
his  business  operations — for  the  benefit  of  a  large  class, 
but  not  all  of  his  creditors. 

3.  Because  it  authorizes  the  trustee  to  dispose  of  the 
personal  property  at  private  sale,  and,  by  fair  implication, 
on  credit,  and  by  retail. 

4.  Because  the  real  estate  is  not  to  be  sold  until  after 
the  personal  property  has  been  exhausted.  The  language 
employed  is  fairly  susceptible  of  no  other  construction. 
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"While  the  trustee  is  proceeding  to  sell  the  goods,  in  the 
gradual  manner  contemplated  by  the  deed,  the  real  estate 
is  necessarily  placed  beyond  the  reach  of  the  unsecured 
creditors,  who  are  thereby  hindered  and  delayed  in  the 
collection  of  their  debts. 

5.  Because  it  authorizes  the  trustee,  at  his  discretion,  to 
sell  the  lots  conveyed,  "one  or  both,"  at  such  time  and 
place  as  he  may  appoint.  The  sale  of  the  real  estate  is 
not  only  postponed  until  after  all  the  personalty  is  ex- 
hausted, but  is  only  to  be  sold  then  at  the  discretion  of 
the  trustee,  after  an  unreasonably  long  notice.  In  the 
exercise  of  this  discretion,  the  Irustee  may  advertise  and 
sell  one  lot,  after  the  expiration  of  not  less  than  sixty 
days ;  and  if  the  proceeds  of  sale  prove  insufficient  to 
pay  all  the  remaining  debts,  again  advertise  for  sixty  days 
before  he  can  sell  the  other. 

6.  Because  it  contains  an  express  trust  for  the  benefit 
of  the  grantor,  contrary  to  section  1550  of  the  Code,  in 
that  it  directs  the  surplus  proceeds  of  sale,  after  paying 
the  secured  debts  and  charges,  to  be  paid  over  to  him,  "  or 
his  order."  A  provision  directing  the  surplus  to  be  paid 
to  the  grantor,  omitting  the  residue  of  the  clause,  is  clearly 
within  the  statute,  as  shown  by  the  decisions  cited  below 
in  reference  to  similar  statutes.  The  superadded  words, 
giving  him  a  power  of  disposal  by  "order,"  create  an 
express  trust  very  different  from  that  which,  it  might  be 
contended,  would  otherwise  result  by  operation  of  law ; 
and -enable  him  to  set  his  other  creditors  at  defiance,  no 
matter  how  diligent  they  may  be,  by  an  order  secretly 
given  to  a  friend  or  simulated  creditor. 

In  support  of  the  foregoing  positions,  the  following 
authorities  are  relied  on :  Gazzam  v.  Poyntz,  4  Ala.  374 ; 
Grimshaw  &  Brown  v.  "Walker,  12  Ala.  101 ;  Brown  v. 
Lyon,  17  Ala.  659;  Woodhouse  v.  Masher,  9  Barbour,  255; 
Nicholson  v.  Leavitt,  2  Selden,  510 ;  Pierson  v.  Manning, 
2  Michigan,  445-55;  Goodrich  v.  Downs,  6  Hill,  438; 
McLean  v.  Button,  19  Barbour,  450  ;  Leitch  v.  Hollister, 
4  Comstock,  211;  21  Pick.  185;  Massey  v.  Baldwin, 
Vermont  Reports  of  1864;  Barney  v.  Griffin,  2  Com- 
stock, 370. 
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RICE,  C.  J. — The  complainants  are  judgment  creditors 
of  Thomas  Miller.  Executions  have  issued  under  their 
judgments,  and  been  returned  "no  property  found." 
The  demands  on  which  their  judgments  are  founded, 
existed  before  the  said  Miller  executed  the  deed,  a  copy 
of  which  is  made  an  exhibit  to  their  bill;  but  were  not 
reduced  to  judgment  until  after  it  was  executed.  The 
deed  was  executed  since  the  Code  went  into  eifect.  The 
question  for  our  decision  is,  whether,  upon  the  foregoing 
facts,  taken  in  connection  with  the  contents  of  the  deed, 
the  chancellor  was  authorized  to  pronounce  it  void  as  to 
the  complainants;  in  other  words,  whether  the  deed 
shows  anything  on  its  face,  which,  in  judgment  of  law, 
renders  it  void  as  against  such  creditors  of  the  grantor  as 
the  foregoing  facts  prove  the  complainants  to  be. 

The  deed  on  its  face  appears  to  a  deed  of  trust,  intended 
as  a  security  for  the  payment  of  the  debts  specified  in  it. 
It  does  not  require  of  any  creditor  provided  for  by  it  any 
release,  or  the  performance  of  any  other  act  impairing  his 
existing  rights.  It  does  not  purport  to  convey  all  the 
property  of  the  grantor,  nor  to  provide  for  all  his  creditors. 
It  vests  the  property  mentioned  in  it,  to-wit,  certain  city 
lots  and  goods,  in  the  trustee  for  the  benefit  of  certain 
designated  creditors,  not  including  the  complainants;  and 
directs  him  to  convert  the  same  into  money,  and  apply  it 
absolutely  and  without  reserve  to  the  payment  of  the 
specified  debts,  equally  and  without  any  preference  or 
priority  of  any  one  of  them  over  another;  and  it  then 
directs  the  trustee  to  pay  to  the  grantor,  "or  his  order," 
the  surplus,  if  any,  which  may  remain  in  his  hands,  after 
payment  of  the  debts,  costs  and  charges,  expressly  pro- 
vided for,  and  legally  payable  by  the  terms  of  the  deed. 

The  direction  to  pay  the  surplus  to  the  grantor,  "  or 
his  order,"  is,  in  legal  efl:ect,  the  same  as  a  direction  to 
pay  it  to  him.  Under  our  law,  his  right  to  the  surplus, 
under  such  a  deed,  is  as  transferable  by  him,  when  the 
direction  of  the  deed  is  that  the  trustee  shall  pay  it  to 
him,  as  when  the  direction  is  to  pay  it  to  him  "  or  his 
order."  In  either  case,  his  tra«sferree  might  sue  in  his 
own  name  for  it.— Code,  §§  2129,  1530. 
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Section  1550  of  the  Code  provides,  that  "  all  deeds  of 
gift,  all  conveyances,  transfers,  and  assignments,  verbal 
or  written,  of  goods,  chattels,  or  things  in  action,  made 
in  trust  for  the  use  of  the  person  making  the  same,  are 
void  against  creditors,  existing  or  subsequent,  of  such 
person."  Under  that  section,  and  the  !Kew  York  exposi- 
tion of  a  statutory  provision  of  that  State  just  like  it,, 
made  before  our  Code  was  adopted,  the  chancellor  pro- 
nounced the  deed  herein  above  mentioned  to  be  void  as 
to  the  complainants,  because  he  supposed  that  the, provis- 
ion it  contains  as  to  the  surplus  is  an  express  trust  for  the 
use  of  the  grantor,  within  the  meaning  of  the  section  of 
the  Code  above  copied.  He  cites  and  relies  on  Goodrich 
V.  Downs,  6  Hill's  (K  Y.)  Rep.  438. 

The  common-law  right  of  a  debtor,  to  give  a  preference 
to  certain  creditors  over  all  others,  has  been  restricted, 
but  not  destroyed,  by  the  Code.  Whatever  may  be  the 
extent  of  his  embarrassments,  he  may,  even  under  the 
Code,  devote  a  part  of  his  property  to  the  equal,  absolute 
and  unconditional  payment  of  certain  creditors,  in  prefer- 
ence of  all  others,  by  a  deed  of  trust  executed  for  the  sole 
purpose  of  securing  and  paying  the  honest  debts  of  those 
creditors.  To  that  extent,  at  least,  he  has  the  power  of 
preference.  Regarding  the  deed  now  under  consideration 
as  an  exercise  of  that  power  by  the  grantor,  there  is  noth- 
ing on  its  face  which  carries  tjie  power  beyond  mere  pref- 
erence, or  shows  that  it  was  made,  in  whole  or  in  part, 
"in  trust  for  the  use  of"  the  grantor.  The  insertion  of 
the  express  provision,  that  the  surplus  remaining  after 
payment  of  the  debts,  costs,  and  charges,  expressly  pro- 
vided for  and  legally  payable  by  the  terms  of  the  deed, 
should  result  to  the  grantor,  was  a  mere  work  of  super- 
erogation. If  that  provision  had  been  omitted,  the  same 
surplus  would  have  resulted  to  him,  from  the  other  pro- 
visions of  the  deed,  by  mere  operation  of  law.  The  deed 
means  the  same  thing,  whether  it  have  or  have  not  that 
provision  ;  and  cannot  be  rendered  invalid  as  to  any  cred- 
itors by  its  insertion,  unless  there  be  some  law  in  this 
State  which,  in  efi'ect,  declares  that  the  power  of  a  debtor 
to  prefer  certain  creditors  over  all  others  cannot  be  exer- 
12 
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cised  by  any  deed  of  trust  which  does  not,  on  its  face^ 
direct  that  the  surphis  which  may  remain,  after  the  dis- 
charge of  the  debts  of  the  preferred  creditors,  shall  be 
applied  to  the  payment  of  some  debt  or  demand  for  which 
the  grantor  is  liable  to  some  other  person,  and  shall  not 
result  to  the  grantor  until  every  debt  or  demand  for 
which  he  is  liable  to  others  shall  have  been  discharged!!! 
It  is  certain  there  is  not  in  this  State  any  law  which 
makes  any  such  direction  essential  to  the  validity  of  the 
exercise  of  the  power  of  preference,  when  that  power  is 
exercised,  as  in  the  present  case,  by  a  deed  of  trust  which 
makes  a  simple  and  unconditional  appropriation  of  apart 
of  the  debtor's  property  to  the  equal  payment  of  the  hon- 
est claims  of  the  preferred  creditors  designated  by  the 
deed.  "When  that  power  is  exercised  by  such  a  deed,  a 
reservation  to  the  grantor  of  the  surplus  remaining  after 
the  payment  of  the  debts,  costs,  and  charges,  provided  for 
and  legally  payable  by  its  terms,  whether  expressed  on  its 
face  or  implied  by  law,  is  not  "  a  trust  for  the  use  of  the" 
grantor,  within  the  meaning  of  section  1550  of  the  Code, 
and  does  not  render  the  deed  void  as  to  any  creditor  of 
the  grantor. — Hindman  v.  Dill,  11  Ala.  R.  689,  and  cases 
therein  cited;  Brown  v.  Lyon,  17  ib.  659;  Burgin  v.  Bur- 
gin,  1  Iredell,  453 ;  Hafuer  v.  Irwin,  ih.  490 ;  Leitch  v. 
Hollister,  4  Comstock,  211 ;  Hall  v.  Dennison,  17  Vt.  R. 
310 ;  Mechanics'  Bank  v.  Gorman,  8  Watts  &  Serg.  304 ; 
Estwick  V.  Caillaud,  5  T.  R.  420.  It  is  the  mere  legal 
result  of  the  other  provisions,  which  were  inserted  in  the 
deed  in  the  exercise  of  the  clear  legal  right  of  the  debtor 
to  prefer  creditors.  It  does  not  render  the  surplus  less 
accessible  to  unpreferred  creditors,  when  a  second  time  in 
his  hands,  than  it  was  before  he  parted  with  it ;  nor  does 
it  prevent  them,  if  they  have  obtained  judgment  and  a 
return  of  no  property  on  the  execution,  from  intercepting 
the  surplus  before  it  gets  back  into  his  hands,  and  sub- 
jecting it  to  the  satisfaction  of  their  demands,  at  any  time 
after  the  execution  of  the  deed. — Dubose  v.  Lubose, 
7  Ala.  R.  235 ;  Tarver  v,  Roffe,  ih.  873 ;  Frow  v.  Smith, 
10  ih.  571 ;  Graham  v.  Lockhart,  8  ib.  9 ;  Hodge  v.  Wyatt, 
10  ih.  271;  Floyd  v.  Morrow,  26  ih.  353.     The  judgment 
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of  the  law,  pronounced  upon  the  mere  face  of  sucli  a 
deed,  is,  that  the  deed  was  made,  not  in  trust  for  the  use 
of  the  grantor,  hut  for  the  purpose  of  preferring  the  cred- 
itors designated  in  it ;  and  that  the  reservation  as  to  the 
surplus  contained  in  it  is  not  one  of  the  purposes  for 
which  it  was  made,  but  is  perfectly  consistent  with  the 
honest  purpose  of  the  deed,  (to-wit,  the  preference  of  the 
designated  creditors,)  and  is  the  mere  expression  of  an 
incident  which  legally  results  from  the  accomplishment 
of  that  purpose  by  the  other  provisions  of  the  deed. 

We  shall  not  undertake  to  say,  that  the  decision  in 
Goodrich  v.  Downs,  supra,  was  one  "not  fit  to  be  made  " 
nor  followed  in  N'ew  York.  Each  State  is  entitled  to 
have  a  system  of  its  own  for  the  protection  of  the  rights 
of  creditors.  The  statutory  provision  of  'New  York,  of 
which  it  is  said  section  1550  is  a  literal  or  substantial 
transcript,  is  but  part  of  the  system  of  that  State.  It  was 
proper  for  the  courts  of  that  State  to  put  such  a  construc- 
tion upon  that  particular  provision  as  would  make  it 
harmomze  with  other  parts  of  the  system  to  which  it 
belonged.  It  is  but  fair  to  presume,  that  to  produce  that 
harmony,  the  New  York  courts  found  it  necessary  to  make 
and  to  adhere  to  the  decision  in  Goodrich  v.  Downs.  But, 
however  that  may  be,  there  is  nothing  in  our  system 
which  would  justify  our  courts  in  holding,  that  the  inser- 
tion in  such  a  deed  as  that  exhibited  in  this  case,  of  a  mere 
reservation  as  to  the  surplus,  which  the  law  itself  would 
imply,  rendered  the  deed  void  as  to  the  creditors  of  the 
grantor,  as  a  deed  '■'■made  in  trust  for  the  use  of  the"  grantor, 
within  the  meaning  of  section  1550  of  the  Code.  That 
section  is  but  part  of  our  system  ;  and,  in  expounding  it, 
our  courts  must  be  controlled  by  other  parts  of  our  sys- 
tem, and  the  meaning  of  the  phrase, ."  trust  fot  the  use  " 
of  the  grantor,  as  settled  by  decisions  of  our  own  courts 
made  before  the  adoption  of  the  Code.  Long  before  the 
Code  was  adopted,  it  was  firmly  settled  by  our  decisions, 
that  the  question  whether  a  reservation  as  to  the  surplus 
was  "a  trust  for  the  debtor's  use,"  depended  on  the  na- 
ture and  character  of  the  other  provisions  of  the  deed  in 
which  the  reservation  was  found ;  that  in  deeds  of  trust, 
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entirely  difterent  in  the  nature  and  character  of  their  pro- 
visions from  the  one  exhibited  in  this  case,  such  a  reserva- 
tion was  a  trust  for  the  debtor's  use,  (Grimshaw  v.  Walker^ 
12  Ala.  R.  101 ;  West,  Oliver  &  Co.  v.  Snodgrass,  17  Ala. 
R.  549 ;)  but  that  in  deeds  of  trust  similar  in  the  nature 
and  character  of  their  provisions  to  the  one  exhibited  in 
this  case,  such  a  reservation  was  not  a  trust  for  the  debt- 
or's use. — Hindman  v.  Dill,  11  Ala.  R.  691,  and  the  cases 
therein  cited.  And  in  Hindman  v.  Dill,  which  was  decided 
several  years  before  the  Code  was  adopted,  this  court  very 
clearly  indicated  its  unwillingness  to  sanction  Goodrich 
V.  Downs,  even  as  a  proper  exposition  of  the  statutory 
provision  of  New  York.  The  language  then  employed 
by  this  court,  in  reference  to  Goodrich  v.  Downs,  was  as 
follows :  "  We  are  not  prepared  to  say  that,  under  the 
circumstances  disclosed  in  that  case,  we  should  have  con- 
sidered the  trust  as  one  for  the  debtor's  use."  Under 
such  circumstances,  the  CQurts  of  this  State  must  under- 
stand our  legislature  to  have  adopted  section  1550  in  the 
sense  in  which  our  courts  by  former  decisions  had  indi- 
cated they  would  understand  it,  rather  than  in  its  I^ew 
York  sense ;  and  this  vie av  is  greatly  strengthened  by  the 
other  provisions  of  the  Code  in  relation  to  the  rights  of 
debtors  and  creditors. 

We  have  examined  all  the  objections  urged  against  the 
validity  of  the  deed  exhibited  with  the  bill;  and  we  are 
fully  convinced,  and  therefore  decide,  that  there  is  nothing 
071  Us  face  which  renders  it  void  as  to  the  complainants,  or 
authorizes  any  court  to  declare  it  void  as  to  them. 
Shackelford  v.  P.  &  Bank,  22  Ala.  R.  238 ;  Abercrombie 
V.  Bradford,  16  Ala.  560 ;  Tarver  v.  Roffe,  7  Ala.  873 ; 
Dubose  V.  Dubose,  7  Ala.  235 ;  P.  &  M.  Bank  v.  Clarke, 
7  Ala.  765 ;  Pope  v.  .Wilson,  7  Ala.  690 ;  Evans  v.  Lamar, 
21  Ala.  333 ;  Graham  v.  Lockhart,  8  Ala.  9 ;  Brown  v. 
Lyon,  supra;  Burgin  v.  Burgin,  1  Iredell,  453;  Hafnerv. 
Irwin,  ih.  490. 

The  chancellor  erred  in  deciding  contrary  to  the  law  as 
herein  above  declared.  For  that  eiTor,  his  decree  is  re- 
versed, and  the  cause  remanded.  The  appellees  must  pay 
the  costs  of  the  appeal. 
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IIUI^T'S  HEIRS  vs.  ELLISON'S  HEIRS. 

[bill  in  equity  for  redemption  of  mortgaged  lands  sold  under  decree  of 
foreclosure  in  chancery.] 

1.  Appearance  shown  by  recitals  of  record. — In  a  chancerj'  cau?e,  a  recital  in  the 
decree,  proconfcsso,  that  "  the  parties  came,"  is  sufficient  to  show  the  appear- 
ance of  a  resident  defendant,  who  was  not  served  with  process,  but  whose 
name  is  mentioned  with  the  other  defendants  in  the  marginal  statement  of 
the  parties  annexed  to  the  minute  entry  of  the  decree.  {Per  Walker,  J.  ; 
Stone,  J.,  holding,  that  such  recital,  though  not  affirmatively  showing  an 
appearance  which  would  sustain  the  decree  on  error  or  appeal,  was  suffi- 
cient to  render  the  decree,  when  collaterally  assSiUed,  prima  facie  valid  as  to 

.  such  defendant ;  and  Rice,  C.  J.,  dissenting.) 

2.  Limitation  of  suit  for  redemption  of  mortgaged  lands  sold  under  decree  of  foreclos- 
ure.— The  act  of  1843,  (Clay's  Digest,  329,  §  92,)  prescribing  five  years  as 
the  limitation  to  suits  for  the  redemption  of  mortgaged  lands  sold  under 
decree  of  foreclosure  in  chancery,  by  "  any  person,  not  a  party  to  the  decree 
of  sale,  who  shall  claim  under  the  mortgagor  or  grantor,"  applies  to  a  suit 
by  the  heirs  and  legal  representatives  of  a  purchaser  from  the  mortjjagors  ; 
and  this,  uotwithstaud'ng  the  failure  to  revive  the  suit  against  them,  on  the 
death  of  tiieir  ancestor  before  the  rendition  of  the  final  decree,  renders  the 
decree  not  binding  on  them.     {Per  Walker,  J.) 

3.  Effect  of  statute  of  limitations  on  foint  cause  of  action. — The  rule  is  settled  in 
this  State,  that  when  the  statute  of  limitations  has  effected  a  bar  against 
one  of  several  parties  to  a  joint  cause  of  action,  all  are  barred.  {Per 
Walker.  J.) 

4.  Appliaition  to  set  aside  sale  under  decree  of  foreclosure  on  account  of  fraud  and 
irregularities. — An  application  to  the  chancery  court,  to  set  aside  a  sale  under 
a  decree  of  foreclosure,  at  which  the  mortgagee  himself  became  the  pur- 
chaser, Oil  account  of  fraud  and  irregularities,  must  be  made  witiiin  a  rea- 
sonable time  :  the  application  in  this  case,  being  made  after  the  lapse  of 
thirteen  years,  when  ihe  land  had  greatly  increased  in  value,  and  had  passed 
into  the  hands  of  sub-purchasers,  who  had  erected  valuable  improvements 
on  it,  was  refused,  on  account  of  the  parties'  long  acquiescence  in  the  sale. 
(Rice,  C  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

Tub  original  bill  in  this  case  was  tiled  by  the  heirs-at- 
law  and  executors  of  Thomas  Ellison,  deceased,  on  the 
11th  February,  1852,  and  sought  to  redeem  certain  city 
lots  in  Mobile,  which  had  been  sold,  in  1839,  under  a 
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decree  in  chancery  foreclosing  a  mortgage,  and  purchased 
at  the  sale  by  Jonathan  Hunt,  the  mortgagee.  These 
lots,  four  in  number,  called  "water-lots,"  were  sold  by 
said  Hunt,  on  the  17th  March,  1836,  to  Peter  A.  Rem  sen 
and  Alexander  J.  Jude,  and  a  mortgage  taken  to  secure 
the  payment  of  the  two  notes  giv^en  for  the  purchase- 
money.  On  the  next  day,  to-wit,  the  18th  March,  1836, 
liemsen  and  Jude  sold  and  conveyed  two  of  said  lots  to 
Thomas  Ellison,  the  complainants'  ancestor;  and,  on  the 
1st  June  following,  sold  and  conveyed  the  other  two  to 
said  Ellison  and  one  Ricketson  jointly,  who  subsequently 
sold  and  conveyed  them  to  said  Alexander  J.  Jude  and 
one  John  S.  Renisen,  taking  a  mortgage  to  secure  the 
payment  of  the  purchase-money.     On  the  1st  September, 

1838,  one  of  the  notes  for  the  original  purchase-money 
being  due  and  unpaid,  Hunt  filed  a  bill  in  equity  to  fore- 
close his  mortgage  ;  allegingthat  Peter  A.  Remsen,  Alex. 
J.  Jude,  Thomas  Ellison,  John  S.  Remsen,  and  one  John 
W.  Townsend,  all  of  whom  were  made  defendants  to  his 
bill,  were  in  possession  of  the  land.  The  sheriff's  return 
on  the  subpoena  was  in  these  words  :  "  Received  4th  Sep- 
tember, 1838,  and  executed  the  5th  September,  1838,  a 
copy  of  the  bill  furnished  by  the  clerk,  and  also  a  copy  of 
this  subpoena,  on  the  following  named  persons,  to-wit: 
Peter  A.  Remsen,  for  Remsen  &  Jude,  John  S.  Remsen, 
John  W.  Townsend,  and  Thomas  Ellison,  sr."  On  the 
21st  May,  1839,  a  decree  pro  confesso  was  entered  in 
the  cause,  which  contains  a  marginal  statement  of  the 
names  of  all  the  parties,  and  recites  that  "the  parties 
came,"  as  shown  in  the  minute  entry  copied  verbatim  into 
the  opinion  of  Mr.  Justice  Walker.  At  the  same  time 
the  matters  of  account  were  referred  to  the  master,  who 
reported,  at  a  subsequent  day  of  the  terra,  a  balance  of 
$9,720,  with  interest,  as  due  on  the  mortgage  debt.  The 
report  was  confirmed,  and  a  decree  of  foreclosure  and  sale 
rendered,  unless  the  balance  of  the  mortgage  debt  was 
paid  within  sixty  days.  Under  this  decree,  the  lots  were 
sold  by  the  master,  on  the  first  Monday  in  September, 

1839,  and  were  purchased  by  said  Hunt,  at  the  gross 
sum  of  $5,000.     The  sale  was  reported  to  the  court,  and 
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was  confirmed  on  the  20th  Il^ovember,  1839;  and  the 
final  decree  in  the  cause  was  rendered  on  the  28th  Novem- 
ber, 1840. 

Thomas  Ellison  died  on  the  20th  May,  1839,  but  no 
notice  of  his  death  was  taken  in  Hunt's  foreclosure  suit, 
nor  were  any  steps  taken  to  bring  in  his  heirs  or  personal 
representatives  as  parties.  Alex.  J.  Jude  died  in  1842, 
leaving  an  only  child,  still  an  infant ;  and  Jonathan  Hunt 
died  in  1847.  After  Jude's  death.  Hunt  recovered  a  judg- 
ment against  his  estate  for  over  $6,000,  the  balance  due 
on  his  mortgage  debt,  and  received  payment  of  it.  Of 
the  rnortoraore  debt  due  from  John  S.  Remsen  and  Alex.  J. 
Judge  to  Ellison  and  Ricketson,  Ellison's  portion  remains 
unpaid,  but  Ricketson's  has  been  paid,  since  his  death,  to 
his  executrix. 

The  complainants  in  the  present  case  now  seek  to  set 
aside  the  sale  under  Hunt's  decree  of  foreclosure,  and  to 
be  let  in  to  redeem  the  mortgaged  premises,  on  the  fol- 
lowins:  grounds  :  1st,  that  the  decree  and  sale  are  void  as 
to  them,  because  the  suit  was  not  revived  against  them, 
nor  were  they  notified  of  its  pendency ;  because  Jude  was 
not  served  with  subpoena;  because  neither  Ricketson  nor 
his  heirs  or  personal  representatives  were  made  parties; 
and  because  of  divers  other  irregularities  in  the  proceed- 
ings ;  and,  2dly,  that  the  sale  was  made  at  a  time  when,  on 
account  of  the  prevalence  of  the  yellow  fever  in  Mobile, 
the  property  was  sacrificed  for  the  want  of  bidders,  and 
was  knocked  down,  to  the  mortgagee  himself,  at  a  grossly 
inadequate  price.  The  bill  alleged,  that  the  complain- 
ants had  but  recentl}^  discovered  that  Jude  was  not  made 
a  j)arty  to  Hunt's  foreclosure  suit,  and  that  Hunt  had 
collected  the  balance  of  his  mortgage  debt  out  of  Jude's 
estate.  Peter  A.  Remsen,  John  S.  Remsen,  the  admin- 
istrators and  heirs-at-law  of  Hunt  and  Jude,  and  the  per- 
sonal representative  of  Ricketson,  were  made  defendants 
to  the  bill. 

On  the  22d  March,  1852,  a  cross  bill  was  filed  by  Alex- 
andrine .Jude,  the  heir-at-law  of  Alex.  J.  Jude,  by  her  next 
friend,  seeking  to  redeem  the  two  lots  which  had  been 
sold  by  Ellison  and  Ricketson,  as  above  stated,  to  Alex.  J. 
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Jude  and  Jno.  S.  Remsen.  All  the  parties  to  the  original 
bill  were  made  defendants  to  this  cross  bill,  and  the  decree 
of  foreclosure  and  sale  were  impeached  on  the  same  ground 
as  in  the  original  bill. 

Hunt's  administrator  filed  .an  answer  to  each  bill,  set- 
ting up  substantially  the  same  defenses  to  each.  He 
denied  the  allegartions  of  the  bill,  as  to  the  irregularities 
in  the  sale  under  the  decree  of  foreclosure,  the  inadequacy 
of  price,  &c.,  and  insisted  that  the  proceedings  were  regu- 
lar, formal,  and  valid,  and  had  been  long  acquiesced  in  by 
the  parties.  He  alleged,  that  Remsen  and  Jude  pur- 
chased the  lots  from  Hunt  as  partners,  with  partnership 
money,  and  for  partnership  purposes;  that  when  they 
conveyed  to  Ellison,  they  gave  him  a  bond  of  indemnity 
against  Hunt's  mortgage;  and  that  Ellison's  executors, 
who  have  always  resided  in  Mobile,  recovered  a  judgment 
on  this  bond  of  indemnity,  in  consequence  of  the  eviction 
under  Hunt's  foreclosure  and  sale,  and  have  collected  it, 
in  whole  or  in  part.  He  pleaded  the  final  settlement  of 
Hunt's  estate,  the  statute  of  non-claim,  and  the  statutes 
of  limitations  of  three  and  five  years,  barring  writs  of  error 
and  suits  for  redemption;  and  demurred  to  the  bill,  for 
want  of  equity,  for  jnisjoinder  of  parties,  and  misjoinder 
of  causes  of  action.  In  his  answer  to  the  crossbill,  he 
also  pleaded  the  insolvency  of  Jude's  estate,  and  insisted,  by 
way  of  plea  and  demurrer,  that  the  complainant  had  no 
interest  in  the  subject-matter  of  the  suit. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor rendered  a  decree  for  the  complainants  in  both  the 
original  and  the  cross  bill,  setting  aside  the  sale  and  decree 
of  foreclosure,  ordering  an  account,  redemption,  &c. ;  and 
his  decree  is  now  assigned  as  error. 

The  cause  w^as  argued  very  elaborately,  both  orally  and 
in  writing,  and  printed  arguments  were  submitted  on  a 
rehearing,  by  Messrs.  R.  H.  Smith  and  P.  Hamii^on,  for 
the  appellants ;  and  by  Messrs.  E.  S.  Dargan,  John  T.  Tay- 
lor, and  Wm.  G.  Jones,  for  the  appellees.  These  several 
arguments,  covering  all  the  points  presented  by  the  record, 
man}'  of  which  are  rendered  immaterial  by  the  view  taken 
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of  the  case  by  the  court,  are  necessarily  omitted  from  the 
report  on  account  of  their  length,  and  a  brief  abstract  of 
the  principal  points  and  authorities  only  is  given. 

Points  made,  and  authorities  died,  for  the  appellants  : 

1.  The  act  of  1843,  (Clay's  Digest,  329,  §  92,)  barring 
suits  for  the  redemption  of  mortgaged  lands  sold  under 
decrees  of  foreclosure  in  chancery,  after  the  lapse  of  five 
years  from  the  execution  of  the  decree  of  sale,  is  a  com- 
plete bar  to  the  suit.  The  ancestor  of  the  plaintiffs, 
Thomas  Ellison,  claimed  under  Peter  A.  Remsen  and 
Alex.  J.  Jude,  who  were  Hunt's  mortgagors.  The  plaint- 
iffs are  thus  brought  within  the  very  terras  of  the  act,  and 
are  forever  barred  unless  they  can  bring  themselves  within 
the  saving  clause  of  the  statute. 

2.  The  bill  shows  that  the  plaintiffs  were  of  full  age 
when  it  was  filed,  to-wit,  in  February,  1852 ;  and  the 
proof  shows  that  several  of  them,  besides  the  executors, 
attained  their  majority  more  than  five  years  before  that 
time.  The  rule  applies,  that  if  one  of  the  plaintiffs  is 
barred,  all  his  co-plaintiffs  are  barred  from  maintaining  a 
joint  suit.— 7  Cranch,  156;  3  Ala.  747,  751;  1  Litt.  Cas. 
436 ;  4  Term  R.  516  ;  3  Marsh.  554.  The  non-residence 
of  some  of  the  plaintiffs,  if  proved,  does  not  take  the  case 
out  of  the  operation  of  the  statute. — 15  Ala.  Rep.  194; 
13  Sm.  &  Mar.  509,  512;  5  Barbour,  393;  7  Ired.  Eq.  282. 

3.  If  these  parties,  the  heirs  of  Ellison  and  Jude,  have 
been  injured  b}-  the  decree  of  foreclosure,  they  should 
have  sought  relief  b}'  a  bill  of  review. — 3  Dan.  Ch.  Pr. 
1724-32;  10  Yerger^,  55;  13  Peters,  6;  Story's  Eq.  PI. 
§  409  ;  Mitford's  Eq.  PI.  92 ;  4  J.  J.  Mar.  497.  The  bill 
cannot  be  maintained  as  a  bill  of  review,  because  it  was 
filed  without  leave  of  the  court  first  had  and  obtained. 
10  Ala.  661 ;  5  Mason,  303 ;  1  Paige,  564 ;  Story's  Eq. 
PI.  §  422. 

4.  If  the  bill  be  considered  a  bill  of  review,  it  was 
barred  by  the  statute  of  three  years. — Clay's  Digest,  350, 
§  30 ;  10  Wheaton,  146  ;  6  Munford,  529.  The  operation 
of  the  statute,  which  commenced  to  run  in  Jude's  lifetime, 
was  not  stopped  by  the  infancy  of  his  heir. — 13  Peters, 
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15 ;  1  How.  (U.  S.)  Rep.  37.  Kor  is  a  bill  of  review  au- 
thorized by  mere  irregularities  and  abatements ;  the.  par- 
ties must  be  injured  by  the  error. — Story's  Eq.  PI.  §  411; 
Mitford's  Eq.  PI.  85 ;  13  Peters,  16 ;  Hopkins,  102. 

5.  The  record  of  the  foreclosure  suit,  by  its  recitals, 
shows  that  Jude  appeared,  and  thereby  waived  any  irreg- 
ularity in  the  service  of  process,  or  even  the  want  of  ser- 
vice. The  rule  to  be  deduced  from  the  several  decisions 
of  this  court,  with  others,  is,  that  where  the  minute  entry 
of  a  judgment  by  nil  dicit  recites  the  names  of  the  several 
defendants,  some  of  whom  were  not  served,  it  will  be 
held  that  all  appeared;  but  where  some  of  the  defendants 
plead,  and  no  service  was  made  on  others,  the  recital  of 
an  appearance  will  be  restricted  to  the  parties  pleading. 
3  Porter,  267 ;  5  Porter,  167 ;  6  Porter,  353 ;  8  Porter, 
442,  467,  564 ;  9  Porter,  272 ;  6  Ala.  503 ;  17  Ala.  701 ; 
22  Ala.  131 ;  25  Ala.  bm,  534,  616 ;  8  Shep.  342.  In 
addition  to  this,  the  sheriff's  return  may  well  be  construed 
into  a  service  on  Jude,  while  the  evidence  shows,  that  he 
and  Pemsen  were  partners  in  this  purchase;  that  he  lived 
in  Mobile  up  to  his  death  in  1842,  and  must  have  known 
of  Hunt's  possession  of  the  premises ;  and  that  he  was 
sued  by  Ellison's  executors,  on  the  bond  of  indemnity 
given  by  him  and  Remsen  against  Hunt's  mortgage.  In 
view  of  these  facts,  he  must  be  regarded  as  a  party  to 
the  suit,  who  voluntarily  appeared,  who  was  fully  apprised 
of  all  the  proceedings  had  in  it,  and  who  has  acquiesced 
in  the  title  acquired  under  the  decree. — 14  Howard,  584. 

6.  The  complainants  here  stand  in  the  shoes  of  their 
ancestors,  who  are  bound  by  the  action  of  the  court  in 
the  foreclosure  suit.  The  record  is  regular  and  perfect, 
and  cannot  now  be  impeached;  nor  can  the  action  of  the 
court  be  now  annulled.  If  wrong  has  been  done,  the 
remedy  is  not  by  this  mode  of  proceeding. — 16  Ala.  271; 
25  Ala.  507 ;  6  Grattan,  108 ;  1  Baldwin's  C.  C.  287 ; 
1  Merivale,  361 ;  4  Watts,  270 ;  3  McLean,  319. 

7.  The  suit  and  judgment  by  Ellison's  executors  against 
Remsen  and  Jude,  on  the  bond  of  indemnity  against 
Hunt's  mortgage,  and  the  presentation  of  the  note  as  a 
claim  against  Jude's  estate,  amount  to  an  election  of  their 
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remed}^  and  a  confirmation  of  the  decree  of  foreclosure 
and  sale.  That  decree,  with  the  eviction  under  it,  was 
the  basis  of  their  right  of  recovery  against  Remsen  and 
Jude. — 3  Johns.  Ch.  416.  In  like  manner,  Judc  recog- 
nized and  confirmed  the  sale  by  giving  his  notes. 

Points  made,  and  authorities  cited,  for  the  appellees  : 

1.  The  decree  of  foreclosure,  as  to  Ellison's  heirs,  is 
fraudulent  and  void,  on  account  of  the  death  of  their 
ancestor  before  its  rendition. — 2  Paige,  367  ;  2  Barbour's 
Ch.  R.  387  ;  3  Dan.  Ch.  Pr.  1715 ;  1  Sch.  &  Lef.  386 ; 
Story's  Eq.  PI.  §§  426-27.  The  purchase  by  Hunt  at  the 
sale,  under  the  circumstances  shown  in  the  record,  author- 
izes the  setting  aside  of  the  sale,  as  to  all  the  parties  now 
complaining  of  it,  on  the  gix)und  of  fraud. 

2.  A  bill  to  redeem  was  the  proper  remedy  for  Ellison's 
heirs.  A  bill  of  review  does  not  lie  for  an  abatement. 
Story's  Eq.  PI.  §  411,  note;  Mitford,.m.  p.  85.  A, bill  of 
review  is  only  necessary,  where  the  decree  is  binding 
until  reversed;  but,  where  the  decree  is  a  nullity,  as  in 
this  case,  a  bill  to  set  it  aside  for  fraud,  and  to  redeem,  is 
the  appropriate  remed3\ — Story's  Eq.  PI.  §  427 ;  1  Sch. 
&  Lef.  386 ;  Hunt  &  Frowner  v.  Acre  &  Johnson,  28  Ala. 
580. 

3.  The  act  of  1843,  barring  certain  suits  to  redeem  after 
the  expiration  of  five  years,  does  not  apply  to  the  case. 
In  the  first  place,  that  statute  only  applies  where  there 
has  been  a  sale  under  a  decree  in  chancery.  But  a  decree 
which  does  not  bind  the  rights  of  any  person  in  the  land, 
is  inoperative — is  a  nullity,  and  leaves  the  property  entire- 
ly unafitected. — Duval's  Heirs  v.  McLoskey,  1  Ala.  708  ; 
Gliddon  v.  Andrews,  10  Ala.  160  ;  20  Wendell,  260.  The 
statute  contemplates  that  the  right  of  the  mortgagor  must 
be  bound  by  the  decree,  and  that  of  any  subsequent  in- 
cumbrancer under  him  ;  but,  if  the  mortgagor  has  parted 
with  all  his  interest,  and  yet  he  only  is  made  a  party,  that 
interest  is  not  bound  b}'  the  decree.  In  this  case,  Remsen 
and  Jude,  the  mortgagors,  had  parted  with  their  entire 
interest  in  two  of  the  lots  to  Ellison,  who  was  made  a 
party  as  tenant  in  possession,  but  died  before  the  rendi- 
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tioii  of  the  decree.  At  the  death  of  Ellison,  the  entire 
subject-matter  of  the  suit,  the  equity  of  redemption,  passed 
out  of  the  jurisdiction  of  the  court,  so  far  as  these  two  lots 
were  concerned,  and  became  vested  in  his  heirs,  who  were 
never  made  parties;  consequently,  as  to  them,  and  as  to 
these  two  lots,  the  decree  is  null  and  void.  The  entire 
decree,  moreover,  is  void,  because  the  mortgagors  were 
not  bound  by  it.  There  were  two  joint  mortgagors, 
liemsen  and  Judo,  both  of  whom  were  necessary  par- 
ties, and  neither  of  whom  could  be  dispensed  with;  and 
yet  Jude  was  not  brought  in.  The  equity  of  redemption, 
in  such  case,  is  a  unit,  which  cannot  be  so  divided  or 
split  up. 

4.  The  recitals  of  the  record  do  not  show  an  appearance 
by  Jude.  The  cases  cited  to  this  point  by  the  appellants' 
counsel,  were  cases  at  law,  in  which  the  forms  of  judg- 
ments are  different  from  the  forms  recognized  in  equity; 
nor  do  they  sustain* the  position  to  which  they  are  cited. 
An  examination  ot  the  decisions  of  this  court  will  show 
this  distinction:  where  there  are  but  two  defendants,  only 
one  of  whom  is  served  with  process,  a  recital  of  an  appear- 
ance b}'  the  defendants,  or  hy  the  jxir lies,  (in  the  plural,)  will 
be  lield  an  appearance  by  both,  because  any  other  con- 
struction would  be  inconsistent  with  the  verity  of  the 
record ;  but,  where  there  are  three  or  more  defendants, 
several  of  whom  are  served  with  process,  such  a  recital 
imports  an  appearance  only  by  those  who  were  served." 
"Williams  v.  Lewis,  2  Stewart,  41 ;  Gilbert  v.  Lane,  3  Por. 
267  ;  Brown  v.  Simpson,  3  Stewart,  331 ;  Wheeler  v.  Bul- 
lard,  6  Porter,  352 ;  Catlin,  Peoples  &  Co.  v.  Gilder's 
Executors,  3  Ala.  536;  Puckett  v.  Pope,  3  Ala.  552; 
Boykin  v.  Pain,  28  Ala.  332  ;  McCurry  v.  Hooper,  12  Ala. 
823.  The  case  of  Cole  v.  Conolly,  16  Ala.  271,  so  for  as 
it  conflicts  with  the  other  cases  above  cited,  must  be  con- 
sidered overruled  by  Boykin  v.  Rain,  28  Ala.  332.  To 
the  same  effect  are  the  following  decisions  of  other  courts : 
Hall  V.  Williams,  6  Pick.  232;  Calhoun  v.  Logan, 
22  Penn.  46;  Moss  v.  Moss,  4  lien.  &  Mun.  293 ;  2  Bibb, 
338;  5  Humph.  386;  6  Texas,  242;  14  Sm.  &  Mar.  76; 
14  How.  338;  3  Zabr.  116;  24  Missouri,  393;  4  McLean, 
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96 ;  8  Dana,  43 ;  8  Sin.  &  Mar.  213 ;  2  ib\  213  ;  1  Howard, 
(Miss.)  527. 

5.  Independent  of  the  other  positions  above  contended 
for,  the  complainant  in  the  cross  bill,  the  only  heir-at-law 
of  Alex.  J.  Jade,  is  not  barred  bj  the  statute  of  1843. 
ITer  ancestor  died  before  the  passage  of  the  statute,  and 
she  is  still  an  infant. 

WALKER,  J. — Hay  down,  and  shall  endeavor  to  main- 
tain, the  following  propositions : 

1.  That  Alexander  J.  Jude  and  Peter  A.  Remsen,  the 
mortgagors  in  the  mortgage  which  is  the  subject  of  the 
decree  of  foreclosure  in  favor  of  Hunt  in  1839,  were  par- 
ties to  the  judicial  proceeding  in  which  that  decree  was 
rendered. 

2.  That  the  complainants  in  the  original  and  cross  bill 
claim  under  those  mortgagors,  and  are  barred  and  pre- 
cluded, after  the  expiration  of  five  years  from  the  execu- 
tion ot  that  decree. 

3.  That  the  complainants  do  not  come  within  any  ex- 
ception to  the  statute,  under  which  they  are  so  barred  and 
precluded. 

4.  That  a  courtof  chancery  will  not,  in  any  proceeding, 
set  aside  the  sale  under  the  decree  of  foreclosure  in  favor 
of  Hunt,  upon  any  of  the  grounds  of  fraud  or  irregularity 
alleged,  after  the  length  of  time  which  intervened  between 
that  sale  and  the  institution  of  this  suit. 

The  maintenance  of  these  propositions  will  manifestly 
be  decisive  of  the  entire  case  against  the  complainants, 
both  in  the  original  and  cross  bill.  We  proceed  to  con- 
sider them,  in  their  numerical  order. 

1.  Peter  A.  Remsen  and  Alexander  J.  Jude  were  the 
mortgagors  in  the  mortgage  sought  to  be  foreclosed  by 
the  decree  of  1839.  The  record  of  the  foreclosure  suit 
contains  a  sabpoina  ad  respondendum,  issued  against  Peter 
A.  Remsen  and  Jude,  and  other  defendants.  The  sheriff's 
endorsement  shows  a  service  "  upon  Peter  A.  Remsen, 
for  Remsen  and  Jude,"  and  a  service  upon  other  persons. 
"We  find  also  in  the  record  an  entry  as  follows,  to-wit : 
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"Jonathan  Hunt*  compl'tA      The  parties  came,  and    the 
Vi>:  \defendants  having  failed  to  Q.\\- 

Peter  Remsen,  fewer  the  allegations  of  the 

Alexander  J  iide,  /bill,  the  same  are  taken  as 

Thomas  Ellison,  I  confessed;  and  the  original 

John  S.  E-emsen,  j mortgage   and   note,    being 

John  W.  Townsend,  def'ts./ produced  and  proved,  are, 
with  the  bill,  referred  to  the  register,  to  state  the  accounts 
between  the  parties,  and  report  to  this  term  of  the  court." 
The  question  is,  does  this  entry  afford  evidence  that 
Alex.  J.  Jude,  the  one  of  the  mortgagors  not  served  with 
the  subpoena,  appeared.  In  the  consideration  of  this 
question,  it  must  be  observed  in  the  outset,  that  there  is  a 
marginal  statement  of  the  names  of  the  parties,  showing 
the  application  of  the  entry  to  the  case.  The  name  of 
Jude  is  found  in  the  list  of  defendants.  The  word 
"def'ts  "  follows  in  the  marginal  statement  the  names  of 
the  parties  adverse  to  the  complainant,  thus  characteriz- 
ing them  as  defendants.  The  entry  says,  that  "  the  par- 
ties came."  In  saying  "the  parties  came,"  the  entry 
must  be  understood  to  mean  that  the  persons  mentioned 
in  the  marginal  description  of  the  case  as  parties,  came. 
The  design  of  the  marginal  description  of  the  case  is  to 
apply  the  entry:  they  mutually  refer  to  each  other,  and 
should  be  so  construed  as  to  harmonize.  Jude  and  the 
rest  are  characterized  as  ^^  def'ts,"  and,  therefore,  as  par- 
ties to  the  suit.  The  harmony  of  construction  of  the  two 
requires,  that  we  understand  the  word  parties  in  the  entry 
to  mean  the  persons  characterized  as  parties  in  the  margin. 
There  is  no  consistency  between  the  marginal  description 
and  the  entry,  if  the  former  denominates  him  a  defendant 
to  the  suit,  while,  under  the  construction  of  the  latter,  he 
is  not  a  party  to  the  suit. 

In  the  case  of  Williams  v.  Lewis,  2  Stewart,  41,  the  suit 
was  against  three,  upon  two  of  whom  there  was  service  of 
process.  Judgment  was  rendered  against  the  three,  and 
contained  the  following  recital ;  "  This  day  came  the  par- 
ties, by  their  attorneys;  and  the  defendants,  by  their 
attorney,  waiving  their  plea,"  &c.  This  recital  was  held, 
on  error,   to  evidence  an  appearance   only  by  the  two 
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defendants  served.  There  does  not  appear  from  the 
report  of  the  ease  to  have  been,  as  in  this  case,  au  inser- 
tion of  the  name  of  him  who  was  not  served  with  process 
as  a  defendant,  nor  does  it  appear  that  he  was  character- 
ized as  a  defendant  in  the  marginal  statement ;  and  upon 
looidng  into  the  original  record  of  the  case,  I  find  that 
there  is  no  marginal  statement  of  the  names  of  the  parties, 
and  nothins:  to  indicate  that  the  one  not  served  was  in 
any  wise  recognized  or  treated  as  a  party.  I  do  not  gain- 
say the  correctness  of  this  decision.  If,  in  the  case  which 
I  am  now  deciding,  there  was  nothing  in  the  record  to 
show  that  the  court  regarded  the  person  not  served  as  a 
party,  I  should  not  be  inclined  to  presume  him  a  party, 
simplj^  because  a  decree  was  rendered  against  him. 

In  Gilbert  v.  Lane,  3  Por.  67,  suit  was  against  three,  upon 
one  of  whom  the  writ  was  served.  The  description  of  the 
case,  preceding  the  judgment,  contained  the  names  of  the 
two  not  served,  along  with  that  of  the  one  served ;  and 
the  minutes  recited,  that  the  plaintiff  "  carne  by  Ins  attor- 
ney, and  the  defendants  by  their  attorney."  In  reference 
to  these  facts  the  court  says  :  "  The  names  of  all  the  de- 
fendants being  on  the  margin  of  the  entry,  and  the 
statement  of  the  entry  that  the  defendants  appeared  by 
their  attorney,  show  clearly  that  the  three  defendants  all 
appeared  in  the  suit." 

Lucy  V.  Beck,  5  Porter,  166,  is  a  case  where  there  was 
service  upon  one  alone  of  the  two  defendants,  a  discontin- 
uance in  the  declaration  as  to  the  one  not  served,  and  a 
judgment  against  both  defendants,  reciting  that  the  par- 
ties came  by  their  attorneys.  The  court  expressed  the 
opinion,  that  the  judgment  would  have  been  good  as  to 
both  defendants,  if  there  had  not  been  a  discontinuance 
as  to  the  one  not  served. 

Wheeler  v.  BuUard,  6  Porter,  352,  decides,  tliat  the 
recital,  "  came  the  parties,  and  the  defendants  withdrew 
their  plea,"  was  an  appearance  by  two  defendants,  one  of 
whom  was  not  served,  and  as  to  the  other  of  whom  there 
had  been  a  discontinuance  upon  the  record.  There  was 
a  third  defendant,  as  to  whom  there  had  been  no  discon- 
inuance,  and  upon  whom  there  was  a  service  of  the  writ. 
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The  names  of  the  three  appeared  in  the  marginal  descrip- 
tion of  the  case,  which  accompanied  the  judgment  entry. 
The  court,  in  deciding  the  case,  says :  "  The  cause  is 
stated  as  against  tliese  defendants,  naming  each  of  them  ; 
then  follows  the  appearance  by  attorney,  and  the  with- 
drawal of  the  pleas.  If  this  appearance  was  made  by  an 
attorney  who  had  no  authority,  he  is  responsible  to  the 
party  injured  by  his  interference;  but  the  plaiutift' has  a 
just  right  to  look  to  the  appearance  as  made  by  each  de- 
fendant, and  to  act  upon  it." 

In  the  case  of  Hobson  &  Sons  v.  Emanuel,  8  Porter, 
442,  the  suit  was  against  three.  There  was  no  service  of 
the  writ ;  but  there  was  an"  acknowledgment  of  service 
endorsed  on  the  writ,  which  availed  nothing  in  favor  of 
the  judgment^  because  it  was  not  proved.  There  was  a 
plea  in  abatement  by  one  defendant,  and  no  plea  by  the 
others.  A  judgment  was  rendered  against  the  three; 
and  the  judgment  was  sustained  on  error,  upon  the 
ground  that  the  recital,  came  the  parties  by  their  attor- 
neys, was  an  appearance  by  all  three  defendants. 

In  the  two  cases  of  Catlin,  Peeples  &  Co.  v.  Gilder's 
Ex'rs,  3  Ala.  536,  andPuckett  v.  Pope,  ib.  552,  judgments 
were  rendered  against  persons  sued  as  partners,  only  one 
of  whom  had  been  served  with  process.  In  both  cases, 
the  defendant  served  alone  pleaded;  and  the  judgment 
entry,  preceded  by  a  statement  of  the  case,  in  which  the 
defendants  are  described  by  a  partnership  name,  recites 
that  the  parties  came  by  their  attorneys,  and  the  impan- 
neling  of  a  jury,  and  a  return  of  verdict  upon  the  issue 
joined,  in  usual  form.  The  court  distinguish  those  two 
cases  from  the  case  of  Gilbert  v.  Lane,  and  Wheeler  v. 
Bullard,  in  this :  that  in  the  two  latter  cases,  there  was  a 
statement  of  the  names  of  the  defendants  in  the  margin, 
from  which  it  was  inferred  that  the  persons  therein  named 
were  intended  as  the  parties  who  came ;  and  in  the 
former,  an  issue  was  made  up  and  submitted  to  the  jury, 
who  rendered  a  verdict,  upon  which  the  judgment  was 
predicated.  No  attempt  is  made  to  overrule  the  older 
decisions ;  but,  on  the  contrary,  they  are,  in  effect,  re- 
asserted.    The  cases  in  3  Ala.  are  placed  upon  the  ground, 
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that  where  an  issue  of  tact  was  made  up  and  submitted  to 
the  jury,  it  must  be  understood  that  the  parties  who  came 
were  the  parties  to  the  issue,  and  that  otherwise  the 
absurdity  would  be  attributed  to  the  court  of  submitting 
it  to  the  jury  to  pass  upon  the  rights  of  persons  who  had 
not  pleaded,  and  who  were  not  parties  to  the  issue  to  be 
tried.  The  only  sensible  construction  attributable  to  the 
entry  was,  that  the  parties  who  came  were  the  parties 
to  the  issue.  The  defendants  not  served  were  not  parties 
to  the  issue ;  there  was  no  marginal  statement  of  their 
,  names  as  parties,  and  thc-y  were  not  in  anything  previous 
to  the  recital  pointed  to  as  parties.  Under  such  circum- 
stances, they  were  properly  regarded  as  not  included  in 
the  appearance  clause  of  the  entry;  and  in  all  those  par- 
ticulars those  cases  differ  from  the  one  which  we  are  now 
deciding. 

The  decision  in  Boykin  v.  Rain,  28  Ala.  332,  was  as  to 
the  effect  upon  a  married  woman  of  a  recital  that  the 
complainants  and  defendants  came  by  their  solicitors,  and 
has  no  application  to  persons  sui  generis.  Savage  &  Dar- 
rington  v.  "Walshe  and  Emanuel,  26  Ala.  619,  and  Graham 
&  Christian  v.  Roberts,  7  Ala.  719,  are  both  cases  where 
the  judgment  was  predicated  upon  a  verdict  on  issues  to 
which  the  defendants  served  were  the  parties;  and  the 
idea  is  thus  excluded,  that  the  judgment  was  rendered 
against  the  defendant  not  served.  They  are  like  the  cases 
of  Catlin,  Peoples  &  Co.  v.  Gilder,  and  Puckett  v.  Pope, 
which  are  above  distinguished  from,  this. — See  Bissell  & 
Carville  v.  Carville,  6  Ala.  503;  Walker  v.  Chapman, 
22  Ala.  116;  Beal  &  Bennett  v.  Snedicor,  8  P.  524; 
Garner  v.  Gantt,  7  P.  452 ;  Landes  v.  Perkins,  12  Mis- 
souri, 241,  254 ;  Landes  v.  Brant,  10  Howard,  371 ;  Noyes 
V.  Butler,  6  Barb.  Sup.  R.  613;  Lentz  v.  Stroh,  6  Serg.  & 
R.  34 ;  Scott  &  Combes  v.  Israel,  2  Binney,  145 ;  Hall  & 
McKelvey  v.  Law^,  2  Watts  &  Serg.  121. 

Influenced  by  the  authority  of  the  decisions  of  this 
court  which  I  have  collated,  and  the  decisions  of  other 
courts  above  cited,  as  well  as  by  what  I  conceive  to  be 
correct  reasoning.  I  hold,  that  the  recital,  "  the  parties 
came,"  is  referable  to  the  names  stated  in  the  margin,  and 
13 
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therein  characterized  as  defendants,  and  evidences  an 
appearance  by  each  one  of  them.  Reasonable  intend- 
ments must  be  made  in  favor  of  the  validity  of  the  judg- 
ments and  decrees  of  courts  of  general  jurisdiction.  The 
language  of  the  record  here  fairly  and  legitimately  admits 
of  the  construction,  that  the  persons  named  as  defendants 
appeared ;  and  it  is  much  more  reasonable  to  intend  that 
such  was  the  fact,  than  that  the  chancellor  rendered  a 
decree  against  individuals  having  no  jurisdiction  of  their 
persons.  There  is  no  reason  for  the  adoption  of  a  differ- 
ent construction  of  the  language,  when  it  occurs  in  a^ 
chancery  record,  from  that  which  is  adopted  when  it 
occurs  in  the  record  of  a  suit  at  law.  In  chancery,  a  mere 
appearance  might  not  be  regarded  in  the  same  light  upon 
error,  as  would  an  appearance  in  a  suit  at  law.  But, 
when  a  judgment  at  law,  or  a  decree  in  chancery,  is  col- 
laterally assailed,  the  question  is  the  same.  The  inquiry 
is,  did  the  court  have  jurisdiction  of  the  defendant's  per- 
son. If  it  did,  and  the  subject-matter  was  within  its 
jurisdiction,  it  is  valid,  although  the  recoj'd  may  abound 
in  irregularities.  A  voluntary  submission  to  the  jurisdic- 
tion of  a  chancery  court  may  be  made  by  an  appearance 
of  record,  as  well  as  at  law,  and,  when  so  made,  must 
have  the  effect  to  give  the  jurisdiction  of  the  person. 
1  Daniel's  Ch.  PI.  &  Pr.  593. 

I  am  aware  that  there  are  decisions  opposed  to  the  con- 
clusion which  I  have  attained,  as  to  the  effect  of  the  reci- 
tal of  the  record  under  consideration  ;  but  I  think  it  fully 
sustained  by  reasoning  and  authorities  which  ought  to 
control  the  question ;  and  I  therefore  hold,  that  Jude  was 
a  party  defendant  in  the  foreclosure  suit  of  Hunt,  and  that 
the  court  in  that  case  had  jurisdiction  of  his  person,  as 
fully  as  though  the  subpoena  had  been  served  upon  him. 

2.  Having  decided  that  the  mortgagors,  Alexander  J. 
Jude  and  Peter  A.  Remsen,  were  parties  to  the  foreclo- 
sure suit  in  favor  of  Hunt,  and  that  the  court  which  ren- 
dered the  decree  had  jurisdiction  over  the  persons  of  both 
of  them,  we  proceed  to  consider  the  question,  whether  the 
complainants  in  the  original  and  cross  bills  are  barred  by 
he  statute  of  limitations  of  five  years. 
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The  act,  approved  7th  February,  1843,  is  in  the  follow- 
ing words:  "Where  any  lands  have  been  sold,  or  may 
hereafter  be  sold,  under  the  decree  of  the  court  of  chan- 
cery, to  satisfy  any  mortgage,  deed  of  trust  or  other'incum- 
brance,  all  rights  or  equities  of  redemption  in  any  person, 
not  a  party  to  a  decree  of  sale,  who  shall  claim  under  the 
mortgagor  or  grantor  in  the  deed  of  trust  or  incumbrance, 
shall  be  forever  barred  and  precluded,  unless  the  suit  for 
a  redemption  be  commenced  within  five  years  from  the 
execution  of  such  decree  of  sale :  Provided,  that  no  suit 
shall  be  barred  by  the  operation  of  this  act  within  five 
years  from  its  passage." 

This  suit  was  instituted  after  the  expiration  of  nine 
years  from  the  approval  of  the  act  above  quoted,  and 
more  than  thirteen  years  from  the  sale  under  the  decree. 
Therefore,  the  delay  is  sufficient  to  bring  the  case  within 
the  operation  of  the  statute,  if  it  applies,  and  if  the 
complainants  do  not  come  within  some  exception  to  it. 

I  concede  that  Ellison  was  dead  when  the  decree  was 
rendered;  that  the  suit  was  thereby  abated  as  to  him,  and 
that  the  decree  has,  of  itself,  no  effect  whatever  upon  his 
heirs  or  representatives,  who  were  never  in  any  way  made 
parties. — Branch  Bank  at  Montgomery  v.  Hodges,  12  Ala. 
123;  McCurry  V.  Hooper,  ib.  823;  Gliddon  v.  Andrews, 
10  Ala.  166 ;  Mary,  9  Cranch,  142 ;  Watson  v.  Spence, 
20  Wend.  260 ;  Doe  v.  McLoskey,  1  Ala.  708 ;  Bates  v. 
Dclavan,  5  Paige,  299;  Boykin  v.  Rain,  28  Ala.  842; 
Hunt,  Frowner  &  Co.  v.  Acre,  Johnson  &  Co.,  28  Ala. 
393;  Hood  V.  Stinnett,  9  Ala.  335;  Halford  v.  Alexander, 
12  Ala.  280 ;  Stewart  v.  Nuckles,  15  Ala.  231 ;  Moore  v. 
Easley,  18  Ala.  619 ;  Ex  parte  S^van,  23  Ala.  192. 

While  it  is  conceded,  that  the  decree  of  foreclosure  and 
the  sale  under  it  could  not,  per  se,  be  effectual  against  Elli- 
son's heirs  and  representatives,  and  were  as  to  them 
totally  ineffectual,  it  was  unquestionably  binding  upon 
all  persons  who  were  parties  to  the  suit,  and  who  were 
before  the  court,  either  by  the  service  of  a  subpoena,  or  by 
a  voluntary  submission  to  the  jurisdiction  of  the  court. 
Both  the  mortgagors  (Jude  and  Peter  A.  Remsen),  Town- 
send,  who  appears  to  have  been  a  tenant,  and  J.  S.  Remsen, 
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who,  along  with  Jude,  was  a  sub-purchaser,  deriving  title 
from  the  mortgagors  to  two  of  the  lots,  were  before  the  court. 
The  decree  was  binding  upon  and  estopped  those  persons 
who  were  parties,  and  the  equity  of  redemption  of  Jude's 
heirs  and  representatives  in  the  two  lots  numbered  3  and 
12,  or  in  the  moiety  of  them,  was  undoubtedly  foreclosed, 
Ellison,  the  purchaser  from  the  mortgagors,  Jude  and 
Peter  A.  Remsen,  having  died  before  the  decree,  it  could 
not  foreclose  his  equity  of  redemption.  JBnt  his  mort- 
gagors were  parties  to  the  suit,  and  as  to  all  the  points  of 
adjudication  in  the  case  they  were  estopped.  The  ascer- 
tainment of  the  purchase-money  due,  and  the  validity  of 
the  mortgage,  matters  in  which  the  mortgagors  had  a 
personal  and  direct  interest,  were,  as  to  the  mortgagors, 
judicially  determined.  Jude  and  Peter  A.  Remsen,  the 
mortgagors,  had,  notwithstanding  the  conveyance  of 
their  equity  of  redemption  to  Ellison,  remained  interested 
in  the  foreclosure  of  the  mortgage.  They  gave  a  bond  to 
indemnify  and  save  harmless  their  vendee  against  their 
mortgage ;  and  Ellison's  representatives  actually  sued 
them  for  the  breach  of  the  bond,  produced  by  the  sale 
under  Hunt's  foreclosure,  and  recovered  a  judgment  for 
thirteen  thousand  five  hundred  and  forty-four  dollars.  In 
this  last  named  suit,  the  decree  of  foreclosure  was  no  doubt 
used  as  evidence  against  Jude  and  Remsen. 

For  the  reasons  already  given,  I  cannot  regard  the 
decree  of  foreclosure  in  favor  of  Hunt  as  a  nullity,  as  mere 
waste  paper,  although  it  could  not  of  its  own  force  affect 
persons  not  parties.  If  the  decree  had  no  operation 
against  any  person,  if  there  had  been  no  parties  whatever, 
it  would  have  been  no  decree ;  and  then  a  sale  under  it 
could  never  have  been  protected  by  the  statute  of  limita- 
tions of  five  years.  Before  the  statute  can  apply,  there  must 
be  a  decree.  It  is  not  necessary  that  that  decree  should 
be  binding  upon  the  person  having  by  purchase  from  the 
mortgagor  the  equity  of  redemption.  If  it  were,  there 
would  be  no  field  for  the  operation  of  the  statute.  The 
statute  was  not  needed,  and  was  not  designed,  to  protect 
a  purchase,  where  a  valid  title  was  obtained,  because  the 
person  having  the  equity  of  redemption  was  not  a  party. 
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The  statute  says :  "  All  rights  or  equities  of  redemption 
in  any  person  not  a  party  to  the  decree  of  sale,  who  holds 
under  the  mortgagor,  are  barred."  The  manifest  purpose 
of  the  statute  is  to  bar  rights  derived  from  the  mortgagor, 
which  were  unaffected  by  the  decree,  on  account  of  the 
omission  to  make  the  persons  holding  those  rights  par- 
ties, unless  they  are  asserted  within  five  3'ears.  The  stat- 
utory bar  is  not  based  upon  the  idea  that  there  is  any 
force  in  the  decree,  or  that  any  title  is  derived  by  tbe  sale 
under  it.  It  is  the  lapse  of  time  after  the  sale  under  the 
decree,  and  not  the  sale,  which  bars  the  complainants. 
The  statute  simply  provides  in  this  particulur  class  of 
cases  a  shorter  period  of  limitation  than  pertains  to  other 
cases. 

Ellison's  interest  was  "  an  equity  of  redemption"  Elli- 
son claimed  '■'■under  the  mortgagors"  because  he  claimed 
by  direct  purchase  from  them.  Ellison's  attitude,  if  he 
were  the  party  here,  wou?d  be  within  the  letter  of  the 
statute.  The  position  of  his  heirs  and  representatives  is 
the  same.  They  are  barred  by  the  statute  of  five  years, 
unless  they  come  within  an  exception  to  it. 

3.  By  a  proviso  tp  the  statute,  (Clay's  Digest,  329,  §  93,) 
five  years  are  allowed  "for  iufants,  femes  covert,  insane 
persons  and  lunatics,  after  the  termination  of  their  disabil- 
ities, to  bring  suit."  The  suit  is  brought  by  the  executors 
and  the  heirs  of  Jude;  and  to  establish  the  applicability  of 
the  exception  to  the  statute  of  limitations,  it  is  contended 
that  the  right  of  suit  in  this  case,  and  the  equity  of 
redemption  set  up,  are  in  the  heirs.  I  pass  that  position 
by  without  controverting  it,  not  because  I  am  convinced 
of  its  correctness,  but  because  it  does  not  affect  the  result 
of  the  argument.  If  the  right  to  maintain  the  original 
suit  is  in  the  complainants,  they  cannot  avail  themselves 
of  the  exception  to  the  statute,  because  several  of  them 
had  attained  majority  more  than  five  years  before  the 
commencement  of  the  suit;  and  the  rule  is  settled  in  this 
State,  that  when  the  statute  begins  to  run  as  to  one  of 
several  parties  to  a  joint  cause  of  suit,  it  runs  as  to  all. 
Hardeman  v.  Sims,  3  Ala.  751;  Wilkins  v.  Judge, 
14  Ala.  188;  Shutev.  Wade,  5  Yerg.  1-7-12. 
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I  do  not  consider  the  question  of  fact  as  to  the  non- 
residence  of  some  of  the  complainants,  because  non- 
residence  is  not  an  exception  to  the  statute,  and  we  have 
no  right  to  engraft  such  an  exception  upon  it.  The  pre- 
cise point  is  decided  in  the  case  of  Howell  v.  Hair,  15  Ala. 
194. 

In  my  opinion,  the  statute  of  limitations  of  five  years 
applies  to  the  complainants  in  the  original  bill ;  they  are 
not  within  the  exception  to  it,  and  are  ban-ed  by  the  stat- 
ute from  the  maintenance  of  the  suit. 

The  complainant  in  the  cross  bill  is  estopped  by  the 
decree  of  foreclosure.  Her  ancestor  was  a  party.  He 
was  bound  by  the  decree ;  and  so  she,  succeeding  onl}'  to 
his  rights,  must  be  bound  by  it.  Jude  might  have  set  up 
his  equity  of  redemption,  in  defense  to  Hunt's  foreclosure 
suit.  Not  having  set  up  his  right  in  that  case,  he  was^ 
barred  by  the  decree. — Wittick  v.  Traun,  25  Ala.  317 ; 
Shumake  v.  I^elms,  25  Ala.  126.  It  follows  that  the 
cross  bill  of  Alexandrine  J.  Jude  is  defeated,  upon  aground 
independent  of  the  statute  of  limitations. 

4.  It  remains  to  consider  the  question,  whether  the 
complainants'  bill  is  not  maintainable  as  an  application  to 
set  aside  the  sale  of  the  land  upon  the  grounds  alleged  in 
the  bill.  I  am  not  sure  that  the  bill  in  this  case  is  a  legit- 
imate mode  of  application  for  the  setting  aside  of  the  sale. 
Brown  v.  Frost,  10  Paige,  246 ;  Littell  v.  Zuntz,  2  Ala. 
256;  Branch  Bank  at  Mobile  v.  Hunt,  8  Ala.  876.  But 
waiving  that  question,  relief  must  be  denied  to  the  com- 
plainants, so  far  as  this  point  is  concerned,  upon  the 
ground,  that  the  application  is  too  late.  It  must  be  ad- 
mitted, that  the  facts  alleged  and  proved  would  have 
authorized  the  setting  aside  of  the  sale,  if  a  timely  and 
proper  application  had  been  made  for  that  purpose.  A 
petition,  addressed  to  the  court  under  the  decree  of  which 
the  sale  is  made,  is  certainly  the  most  usual  and  appropri- 
ate mode  of  application  to  vacate  the  sale.  There  can  be 
no  reason  for  laying  down  a  rule  as  to  the  eftcct  of  time, 
when  the  proceeding  is  by  bill,  different  from  that  which 
prevails  when  the  proceeding  is  by  petition  ;  and  there  is 
no  reason  for  a  discrimination,  so  far  as  this  question  of 
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the  eft'ect  of  time  is  concerned,  between  a  judicial  sale  by 
the  sheriff,  and  one  by  the  register. 

It  was  decided  in  the  case  of  Littell  v.  Zuntz,  2  Ala. 
256,  that  a  sale  under  a  decree  of  foreclosure  should  be 
set  aside,  upon  a  state  of  facts  similar  to  those  existing  in 
this  case.  The  sale  in  that  case  was  vacated  upon  the 
reimbursement  to  the  purchaser  of  the  purchase-money, 
and  his  compensation  for  improvements.  The  petition  loas 
filed  before  the  confirmation  of  the  report  of  the  sale.  In  the 
case  of  Herbert  v.  McCollum,  6  Ala.  218,  this  court  said, 
in  reference  to  applications  to  vacate  the  sales  of  laud 
under  writs  oi  fieri  facias  :  "We  may,  however,  remark, 
that  the  motion  should  be  made  in  a  reasonable  time; 
most  regularly,  at  the  first  term  succeeding  the  return  of 
the  process.  We  will  not,  however,  undertake  to  say, 
that  there  might  not  be  circumstances  under  which  the 
court  should  interfere  at  a  subsequent  term,  especially  if 
there  are  sufficient  reasons  for  not  having  sought  its  action 
sooner.  Beyond  this  the  present  case  does  not  require 
the  expression  of  an  opinion." 

In  the  case  of  Abercrombie  v.  Conner,  10  Ala.  293,  it 
was  held,  that  a  motion  to  set  aside  the  sale  of  land  was 
in  time,  if  made  before  the  purchaser  went  into  possession, 
or  made  an  effort  to  acquire  possession. 

In  the  case  of  Daniel  v.  Modawell,  22  Ala.  365,  the 
court  refused,  after  the  lapse  of  four  years,  to  set  aside  a 
sale,  where  the  purchaser  had  gone  into  possession,  sold 
her  interest  for  a  valuable  consideration  to  one  who  had 
again  sold,  and  the  last  purchaser  had  made  valuable  im- 
provements. Ignorance  was  held  no  excuse  for  the  delay, 
because  the  circumstances  were  sufficient  to  induce  inquiry. 
See,  also,  Lankford  v.  Jackson,  21  Ala.  650. 

In  this  case,  the  facts  upon  which  the  setting  aside  of 
the  sale  is  sought,  were  known.  The  executors  of  Elli- 
son brought  an  action  on  a  bond  of  indemnity  against 
the  mortgage  under  which  the  land  was  sold,  and  obtain- 
ed a  large  recovery,  upon  the  ground  that  the  sale  was  a 
breach  of  the  bond.  Valuable  improvements  have  been 
put  upon  the  land.  The  pun'haser  has  died.  The  prop- 
erty has  vested  in  his  heirs  or  representatives.     It  has 
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increased  in  value.  Nearly  thirteen  years  elapsed  before 
the  suit  was  commenced.  The  complainants  have  no 
interest  in  the  vacation  of  the  sale,  save  that  which  grows 
out  of  their  equity  of  redemption  derived  from  the  mort- 
gagors. The  enforcement  of  that  equity  of  redemption 
is  barred  by  the  statute  of  five  years,  notwithstanding 
they  were  not  parties  to  the  suit  for  a  foreclosure.  To 
sustain  an  application  to  set  aside  the  sale  of  the  land,  at 
their  instance,  would  be  to  make  the  incident  survive  the 
priucipal — to  make  their  right  to  vacate  the  sale  of  the 
land  exist  after  their  interest  in  the  land  was  barred,  in 
favor  of  the  heirs  of  the  purchaser,  by  the  statute  of  lim- 
itations. Under  such  circumstances,  the  bill  cannot  be 
maintained  as  an  application  to  set  aside  the  sale  of  the 
land,  upon  the  allegations  of  fraud,  irregularity,  and  in- 
justice in  the  execution  of  the  sale.  It  is  too  late  for  the 
maintenance  of  such  an  application. 

So  far  as  the  cross  bill  is  concerned,  the  grounds  for 
refusing  to  set  aside  the  sale  at  the  instance  of  the  com- 
plainant in  it  are  still  stronger.  Jude,  the  father  of 
Alexandrine  J.,  the  complainant,  died  in  September, 
1842,  about  three  years  after  the  sale.  He  resided  in 
Mobile ;  was  in  Mobile  at  the  time  of  the  sale ;  was  sued 
upon  the  bond  to  indemnify  Ellison  against  the  mort- 
gage; and  he  a'nd  Peter  A.  Eerasen  settled  the  judg- 
ment, by  giving  notes.  It  is  impossible  to  avoid  the 
conclusion,  that  he  either  knew  all  the  circumstances  of 
the  sale,  or  was  grossly  negligent  in  omitting  inquiries 
suggested  to  him  by  facts  within  his  knowledge.  Hunt 
was  in  possession  of  the  lots  before  his  death,  and  yet  he 
interposed  no  objection  to  the  sale. 

As  Judge  Stone  concurs  with  me  in  my  conclusion,  I 
proceed  to  announce  the  decision  of  the  court.  The 
decree  of  the  court  below  is  reversed,  at  the  costs  of  the 
appellees,  and  a  decree  is  here  rendered,  as  follows:  It  is 
ordered,  adjudged,  and  decreed,  that  the  original  bill 
stand  dismissed,  and  that  the  adult  complainants  and 
next  friend  of  the  infant  complainants  in  the  same  pay 
the  costs  in  the  original  cause  in  the  court  below  ;  and 
that  the  cross  bill  be  dismissed,  and  that  the  complain- 
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ant's  next  friend  in  the  crossbill  pay  the  costs  of  the  cross 
cause  in  the  court  below. 

Being  entirely  satisfied  witli  the  arguments  and  author- 
ities upon  which  my  conclusion  that  Jude  Was  a  party  is 
based,  it  is  not  indispensable  that  I  should  express  any 
opinion  upon  the  propositions  from  which  my  brother 
Stone  has  deduced  the  same  conclusion  since  the  fore- 
going opinion  was  prepared.  I  cannot  now,  without  a 
further  delay  of  the  jdecision,  which  has  already  been  too 
long  delayed,  give  to  the  arguments  and  authorities  of 
my  brother  Stone  that  consideration,  which  would  enable 
me  to  form  a  reliable  opinion  upon  them.  I,  therefore, 
withhold  the  expression  of  an  opinion  upon  them. 

STOiN'E,  J.— In  the  case  of  Voorhees  v.  United  States 
Bank,  10  Peters,  449,  474-5,  the  supreme  court  of  the 
United  States  said :  "The  line  which  separates  error  in 
judgment  from  the  usurpation  of  power  is  Yery  definite; 
and  is  precisely  that  which  denotes  the  cases  where  a  judg- 
ment or  decree  is  reversible  only  by  an  appellate  court,  or 
may  be  declared  a  nullity  collaterally,  when  it  is  oftered 
in  evidence  in  an  action  concerning  the  matter  adjudi- 
cated, or  purporting  to  have  been  so.  In  the  one  case,  it 
is  a  record  importing  absolute  verity ;  in  the  other,  it  is 
mere  waste  paper.  There  can  be  no  mfddle  character 
assigned  to  judicial  proceedings,  which  are  irreversible 
for  error.  ****** 

"Acts  of  limitation  become  useless,  if  a  defendant  is 
allowed  to  evade  them  by  avoiding  judgments  or  execu- 
tions, on  the  suggestion  of  defects  or  omissions  in  the 
record,  which  can  be  reviewed  only  by  an  appellate  court; 
a  direct  premium  is  held  out  for  delaying  the  resort  to 
the  mode  pointed  out  by  law  for  correcting  the  errors  of 
judicial  proceedings." 

In  another  place  in  the  same  opinion  it  is  said:  "Xo 
rule  can  be  more  reasonable,  than  that  the  person  who 
complains  of  an  injury  done  him,  should  avail  himself  of 
his  legal  rights  in  a  reasonable  time,  or  that  that  time 
should  be  limited  by  law.  This  has  wisely  been  done  by 
acts  of  limitation  on  writs  of  error  and  appeals.     If  that 
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time  elapses,  common  justice  requires,  that  what  a  defend- 
ant cannot  do  directly,  in  the  mode  pointed  out  by  law, 
he  shall  not  be  permitted  to  do  collaterally  by  evasion." 

The  case  from  which  I  have  quoted  was  an  action  of 
ejectment.  The  lessors  of  the  plaintiff  made  title  through 
a  judicial  sale ;  and  it  did  not  appear  that  any  notice  had 
been  given  of  the  proceedings,  under  which  the  sale  was 
made.  ^Notwithstanding  this  omission,  there  was  a  recov- 
ery by  the  plaintiff,  and  the  judgment  was  affirmed  in  the 
supreme  court  of  the  United  States.  The  court,  after 
determining  that  the  proceedings  came  up  only  collater- 
ally, remarked,  "  There  is  no  principle  of  law  better 
settled,  than  that  every  act  of  a  court  of  competent  juris- 
diction shall  be  presumed  to  have  been  rightly  done  till 
the  contrary  appears.  This  rule  applies  as  well  to  every 
judgment  or  decree,  rendered  in  the  various  stages  of  their 
proceedings  from  the  initiation  to  their  completion,  as  to 
their  adjudication  that  the  plaintiff  has  a  right  of  action." 
See,  also,  Thompson  v.  Tolmie,  2  Peters,  157 ;  Grignon's 
Lessee  v.  Astor,  2  How.  (U.  S.)  319. 

In  Bustard  v.  Gates  and  Wife,  4  Dana,  429,  which  was 
a  writ  of  right,  the  plaintiff's  title  depended  likewise  on  a 
judicial  sale.  Under  a  statute  of  the  State  of  Kentucky, 
it  was  permissible  to  sell  the  lands  of  a  decedent  in  pay- 
ment of  his  liabilities,  on  a  motion  and  notice  to  the 
heirs  and  legal  representatives.  The  notice  in  that  case 
w^as  served  on  the  heirs  of  the  decedent,  but  there  was  no 
motion  against,  or  notice  to,  the  personal  representative. 
The  question  was,  whether  the  title  of  the  plaintiff,  de- 
rived under  such  proceedings,  would  be  upheld.  The 
court,  Ch.  J.  Robertson  delivering  the  opinion,  said:  "As 
the  circuit' court  had  jurisdiction  over  the  subject-matter, 
the  fact  that  the  heirs  alone,  who  were  not  expressly 
bound,  and  were  therefore  liable  only  in  a  joint  proceed- 
ing against  themselves  and  their  ancestor's  personal  rep- 
resentative, were  proceeded  against  without  being  joined 
with  such  representative,  and  without  any  assigned  reason 
for  the  omission,  did  not  affect  \hQ  jurisdiction  of  the  court, 
but,  at  the  utmost,  only  shows  that  the  judgment  w^as 
erroneous,  on  the  ground  that,  although  the  heirs  were 
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liable  under  a  statute  of  this  State,  they  were  not,  as  ad- 
judged, SOLELY  liable."  It  was  held,  that  the  failure  to 
notify  the  persoiial  representative,  or  to  make  him  a  party, 
did  not  impair  the  validity  of  the  demandant's  title. 

In  Horner  v.  Doe,  1  Carter,  130,  the  question  of  the 
validity  of  judicial  proceedings  came  up  collaterally. 
The  court,  after  conceding  that,  upon  certain  points  con- 
nected with  this  subject,  the  authorities  might  be  in  irre- 
concilable conflict,  proceeded  to  state  that  "there  are  some 
points  upon  which  they  gen erall}-  agree."  Among  the 
points  on  which  that  opinion  asserts  the  authorities  gen- 
erally agree  is  the  following:  ""Where  the  record  discloses 
nothing  upon  the  point,  jurisdiction  of  the  person  and  of 
the  sut)ject-matter  will,  the  contrary  not  being  proved, 
be  presumed,  in  cases  of  domestic  judgments  of  courts 
of  general  jurisdiction,  where  they  come  collaterally  in 
question."  See,  also.  Brown  v.  Wood,  17  Mass.  68  ;  Robb 
v.  Lessee  of  Irwin,  15  Ohio,  689 ;  Lessee  of  Nelson  v. 
Moore,  3  McL.  319,  321;  Warren  &  Dalton  v.  Lusk, 
16  Mo.  102 ;  Elsworth  v.  Learned,  21  Ver.  535. 

In  New  York,  the  supreme  court  seem  to  have  gone 
further  than  the  cases  above  cited,  and  held  that,  on  an 
application  for  a  new  trial,  in  a  case  which  had  been  tried 
in  a  court  of  general  jurisdiction,  "it  will  be  intended 
in  support  of  the  judgment,  when  nothing  to  the  con- 
trary is  shown,  that  the  court  had  jurisdiction  of  the 
person  of  the  defendant,  although  it  be  not  averred 
in  the  record  produced  that  the  defendant  was  in  custody 
&c.,  that  he  appeared  to  defend,  or  that  the  suit  was  com- 
menced by  the  jilwg  and  service  of  a  declaration  according 
to  the  statute  regulating  the  commencement  of  suits." 

The  court  by  which  the  decision  from  which  we  have 
last  quoted  was  pronounced,  was  composed  of  Nelson,  C.  J., 
and  Bronson  and  Cowen,  JJ. ;  the  latter  being  the  author 
of  the  opinion. — Foot  v.  Stevens,  17  Wend.  483. 

In  the  case  of  Hart  v.  Seixas,  21  Wend.  40,  the  same 
question  came  again  before  the  same  court;  but  this  time 
it  arose  on  a  M-rit  of  error.  The  majority  of  the  court 
affirmed  the  judgment,  and  held  that,  even  on  direct 
appeal,  it  was  no  ground  of  reversal  of  the  judgment  of 
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a  court  of  general  jurisdiction,  that  the  record  failed  to 
show  that  the  defendant  had  been  notified ;  the  record 
being  entirely  silent  on  the  question  of  the  appearance  of 
the  defendant.  This  opinion  was  also  delivered  b}-^  Judge 
Cowen,  and  is  an  elaborate  argument  in  support  of  his 
view.  Judge  Bronson  dissented.  He  drew  a  distinction 
between  this  case  of  direct  appeal  and  the  case  of  Foot  v. 
Stevens,  siqjra,  which  was  not  a  direct  application  to  reverse 
the  judgment  of  the  primary  court.  He  remarked,  that 
"such  judgment  was  voidable  only,  not  absolutely  void;  - 
and  that  the  defendant  could  not  avail  himself  of  the 
objection  in  an  action  on  the  judgment."  The  dissenting 
opinion  of  Judge  Bronson  fully  sustains  the  doctrine, 
that  where  a  judgment  is  collaterally  assailed,  it  is  no 
valid  objection  that  the  record  omits  to  show  jurisdiction 
over  the  person. 

In  Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173,  the 
defendants  made  title  under  a  statute  of  New  Jersey, 
under  which  the  lands  had  been  sold  as  confiscated  prop- 
erty. The  lessor  of  the  plaintifii'had  never  been  a  citizen 
of  New  Jersey,  and  it  seems  that  the  procceedings  were 
palpably  iiTCgular,  and  that  the  court  had  no  authority^ 
under  the  statute,  and  on  the  facts  alleged  in  the  petition, 
to  entertain  jurisdiction  of  the  proceedings,  or  to  order  a 
confiscation  and  sale  of  Mrs.  Kempe's  lands.  Even  if  the 
petition  had  made  a  jmma-facie  case,  which  it  seems  it 
did  not,  the  report  of  the  case  is  strongly  persuasive  to 
show  that  Mrs.  Kempe  had  committed  no  offense,  the 
consequence  of  which  would  be  a  forfeiture  of  her  lands. 
The  court,  however,  by  which  the  decree  was  pronounced, 
had  jurisdiction  of  the  subject-matter — viz.,  such  ofi'enses; 
it  had  exercised  that  jurisdiction,  and  pronounced  a  decree 
under  which  the  lands  in  controversy  had  been  sold;  and, 
in  the  opinion  of  the  court,  the  title  was  divested  out  of 
Mrs.  Kempe.  Ch.  J.  Marshall  delivered  the  opinion,  and 
among  other  things  said  : 

"  In  the  particular  case  of  Grace  Kempe,  the  inquest  is 
found  in  the  form  prescribed  by  law,  and  by  persons  au- 
thorized to  find  it.  The  court  was  constituted  according 
to  law ;  and  if  an  ofiTeuse,  punishable  by  the  law,  had  been 
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in  fact  committed,  the  accused  was  amenable  to  its  juris- 
diction, so  far  as  respected  her  property  in  the  State  of 
New  Jersey.  The  question  whether  this  ofi'ense  was  or 
was  not  committed — that  is,  whether  the  inquest  which  is 
substituted  for  a  verdict  on  an  indictment,  did  or  did  not 
show  that  the  oifense  had  been  committed,  was  a  question 
which  the  court  was  competent  to  decide.  The  judgment 
it  gave  was  erroneous;  but  it  is  a  judgment,  and,  until 
reversed,  cannot  be  disregarded." 

In  the  case  last  cited,  it  is  not  alleged  that  any  notice, 
actual  or  constructive,  had  ever  been  given  'to  Mrs. 
Kenipe,  and  the  whole  proceeding  seems  to  have  been  ex 
parte. 

In  collating  and  citing  the  foregoing  authorities,  I  do 
not  wish  to  be  understood  as  sanctioning  all  that  is  said 
in  each  of  them.  In  Hart  v.  Seixas,  supra,  the  question 
arose  directly  on  writ  of  error,  and  the  opinion  of  the 
majority  of  the  court  is  directly  opposed  to  our  own  de- 
cisions. See  Williams  v.  Lewis,  2  Stew.  41 ;  Brown  t. 
Simpson,  3  Stew.  331 ;  Gilbert  v.  Lane,  3  Por.  267 ; 
Wheeler  v.  Bullard,  6  Porter,  352;  Catlin  v.  Gilders, 
3  Ala.  536;  Puckett  v.  Pope,  3  Ala.  552 ;  Boykin  v.  Riiin, 
28  Ala.  332.  Moreover,  if  the  question  were  an  open  one 
in  this  court,  I  think  the  dissenting  opinion  of  Judge 
Bronson  in  Hart  v.  Seixas,  supra,  is  much  better  sustained 
than  that  of  Judge  Cowen.  Neither  do  I  intend  in  this 
opinion,  the  court  being  divided  on  the  main  point,  to 
assert  my  unqualified  approval  of  any  of  the  cases  cited 
above,  further  than  the  principle  after  stated  may  be 
regarded  as  an  approval  of  them. 

In  Preston  v.  Dunn,  25  Ala.  507,  the  question  of  the 
conclusiveness  of  a  decree  of  the  chancery  court  came  up 
collaterally.  The  opinion  was  delivered  by  Judge  Gold- 
thwaite,  and  both  his  reasoning  and  conclusion  have  my 
hearty  approval.  The  question  was,  whether  an  infant 
had  been  made  a  party  to  the  former  proceeding,  and 
whether  he  was  concluded  by  the  decree.  In  the  bill,  he 
had  been  described  as  an  "  only  infant  son,  whose  name  is 
unknown  to  complainant."  No  subpoDna  had  been  sued 
out,  or  served  upon  the  infant,  or  upon  any  person  for 
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him.     A  guardian  ad  litem  liad  been  appointed,  and  had 
answered  in  the  usual  form. 

This  court  conceded  that,  for  the  above  error,  the  decree 
would  have  been  reversed  on  writ  of  error,  on  the  author- 
ity of  Hallett  V.  Wallcer,  1  Ala.  379 ;  Johnson  v.  Haines- 
worth,  6  Ala.  443  ;  Hodges  v.  Wise,  16  Ala.  509.  To  the 
same  effect,  see  Clark  v.  Gilmer,  28  Ala.  265.  The  court 
proceeded,  however,  to  remark,  that  "here,  the  question 
goes  directly  to  the  jurisdiction,  and  strikes  at  the  power 
of  the  chancellor  to  make  the  appointment."  After 
citing,  with  apparent  approbation,  and  in  support  of  the 
opinion,  the  cases,  of  Bustard  v.  Gates,  4  Dana,  supra,  and 
Robb  V.  Lessee  of  Irwin,  15  Ohio,  supra,  it  was  asserted 
in  the  opinion,  that  "  the  improper  exercise  of  this  au- 
thority may  be  reviewed  on  error,  but  the  act  is  not  void, 
and  the  decree  rendered  could  not,  therefore,  be  attacked 
collaterally  for  the  want  of  jurisdiction." 

Li  the  later  case  of  Gunn  v.  Howell,  27  Ala.  663,  the 
question  of  the  effect  of  a  record  came  up  collaterally. 
A  judgment  in  garnishment,  rendered  in  the  superior 
court  of  Talliaferro  county  in  the  State  of  Georgia, 
and  its  payment,  were  pleaded  in  defense  of  a  suit 
brought  to  recover  the  same  demand  which  had  been  con- 
demned in  garnishment.  The  statute  of  Georgia  confer- 
red on  the  superior  courts  jurisdiction  over  process  of 
garnishment,  as  one  means  of  enforcing  the  collection  of 
judgments,  and  the  court  had  jurisdiction  of  the  person 
of  the  garnishee  by  personal  service.  Notwithstanding  the 
question  was  thus  collaterally  presented,  this  court,  because 
of  certain  errors  in  the  proceedings  in  garnishment,  ruled 
that  the  defense  would  not  avail  the  garnishee.  The  cases 
cited  in  support  of  this  proposition  are  four  in  number: 
Stevens  v.  Wilson,  5  Har.  &  Johns.  130 ;  Thatcher  v. 
Powell,  6  Wheaton,  119;  Denning  v.  Corwin,  11  Wend. 
647 ;  Smith  v.  Fowle,  12  Wendell,  9.  The  cases  from 
5th  Harris  &  Johnson  and  12th  Wendell  presented  the 
question  directly  on  appeal.  The  case  in  6th  Wheaton 
was  a  case  of  summary  jurisdiction,  which  stands  on  a 
different  principle.  The  case  in  11th  Wendell  is  expressly 
overruled  in  Foot  v.  Stevens,  supra,  and  Hart  v.  Seixas, 
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supra.  The  cases  cited  from  our  own  reports,  except  the 
last  one  of  Taliaferro  v.  Lane,  are  cases  of  summary  ju- 
risdiction, and  the  question  was  directly  raised  on  writ  of 
error. 

^Notwithstanding  the  decision  in  Gunn  v.  Howell  is 
made  to  turn  on  the  fact  that  the  jurisdiction  of  the 
Georgia  court  was  of  statutory  creation,  I  do  not  think 
any  of  the  cases  cited,  except  possibly  it  be  Taliaferro  v. 
Lane,  23d  Alabama,  sustains  the  opinion  of  the  court.  I 
think  our  predecessors  did  not  duly  regard  the  distinc- 
tion between  a  direct  and  collateral  assault  upon  a  judg- 
ment of  a  court  of  general  jurisdiction.  The  following 
cases  are,  in  my  judgment,  directly  opposed  to  the  con- 
clusion which  this  court  attained  in  Gunn  v.  Howell : 
Preston  v.  Dunn,  supra;  Kempe's  Lessee  v.  Kennedy, 
supra;  Robb  v.  Lessee  of  Irwin,  supra;  Bustard  v.  Gates, 
supra. 

In  the  case  of  Taliaferro  v.  Lane,  23  Ala.  369,  the 
question  came  up  collaterally.  This  court  held  the  at- 
tachment in  that  case  void.  I  do  not  deem  it  necessary 
in  this  case  to  declare  my  unqualified  disapprobation  of 
that  case.  It  arose  on  a  peculiar  statute,  and  neither  the 
defendant  nor  the  property  seized  w^as,  under  our  statute, 
subject  to  such  process.  It  is  worthy  of  remark,  however, 
that  all  the  authorities  cited  in  support  of  the  opinion 
were  cases  where  the  question  was  directly  made  on  writ 
of  error.  The  case  of  Loomis  v.  Allen  was  a  suit  under 
the  same  statute  on  which  Taliaferro  v.  Lane  was  insti- 
tuted. Loomis  permitted  a  judgment  by  default  to  be 
rendered  against  him,  and  sought  to  get  rid  of  it  on  error. 
This  court  said,  that  when  an  attachment  is  improperly 
sued  out,  it  must  be  abated  by  plea,  and  cannot  be  taken 
advantage  of  after  a  judgment  by  default. — 7  Ala.  706. 

The  authorities  cited  in  Taliaferro  v.  Lane  do  not  sus- 
tain the  opinion  of  the  court  in  that  case. 

It  ma}'  be  supposed  that  the  decision  in  the  case  of 
Wyatt  V.  Kambo,  29  Ala.  510,  sustiiins,  to  some  extent, 
the  case  of  Gunn  v,  Howell,  supra.  I  did  not  sit  in  that 
case,  and  while  I  frankly  admit  I  do  not  approve  of  the 
principles  therein  asserted,  I  think  the  two  cases  rest  on 
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diiFerent  principliGs,  growing  out  of"  the  different  organi- 
zation of  the  two  courts,  and  the  nature  of  the  powers 
exercised  by  each.  In  the  case  of  McCurry  v.  Hooper, 
12  Ala.  823,  the  question  arose  on  a  record  from  a  court 
of  sumn?ary  and  statutory  jurisdiction,  and  is  governed 
by  different  principles. 

In  treating  of  the  question  under  discussion,  I  think 
many  of  the  adjudged  cases  lose  sight  of  the  important 
distinction  between  the  liabilities  of  resident  citizens,  and 
those  of  non-residents.  The  former  class  owe  allegiance 
to  the  State — are  subject  to  its  legislative  and  judicial  con- 
trol. The  latter  are,  save  in  a  few  exceptional  cases, 
entirely  independent  of  either.  In  the  case  of  Wilson  v^ 
Matthews,  Finley  &  Co.,  at  the  present  term,  we  collected 
many  authorities  which,  on  a  kindred  question,  recognize 
this  distinction. 

I  admit,  that  a  majority  of  the  best  considered 
decisions  hold,  that  if  a  judgment  be  pronounced,  even  by 
a  court  of  general  jurisdiction,  against  one  over  whom  it 
has  no  jurisdiction,  or  who  appears  to  have  had  no  notice 
of  the  existence  or  pendency  of  the  proceedings,  such 
judgment  will  be  declared  a  nullity,  even  where  collater- 
ally presented.  This  principle  prevails,  as  I  understand 
the  rule,  where  it  is  made  to  appear,  either  by  a  fair  con- 
,  struction  of  the  record  itself,  or  in  some  other  legal  way, 
that  the  proceeding  was  by  attachment  of  goods,  or  ex 
jyarie^  and  in  the  absence  of  knowledge  in  the  persons 
whose  rights  are  sought  to  be  affected  by  the  decree. 
The  following  are  authorities  to  this  effect :  Shriver's 
Lessee  v.  Lynn,  2  IIow.  (S.  C.)  43;  Hollingsworth  v. 
Barbour,  4  Peters,  466 ;  Webster  v.  Read,  11  How.  (S.  C.) 
437;  Whi taker  V.  Murray,  15  III  293;  Downer  v.  Shaw, 
2  Foster's  K  II,  277  ;  Barkman  v.  Hopkins,  6  Eng.  (Ark.) 
157;  Sherard  v.  ISTevius,  2  Car.  241 ;  Armstrong  v.  Har- 
shan,  1  Dcv.  187  ;  Bonner  v.  Teir,  3  Dev.  Law,  533 ; 
Shaefer  v.  Gates,  2  B.  Mon.  453;  Lincoln  v.  Tower, 
2  McLean,  473 ;  Rathbone  v.  Terry,  1  R.  I.  73 ;  Thomp- 
son V.  Emmet,  4  McLean,  96;  Woodruff  v.  Taylor, 
20  Vermont,  65 ;  Hall  v.  Williams,  6  Pick.  232 ;  Howard 
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V.  Barrett,  2  Hall's  Rep.  302 ;  Wilson  &  Hallett  v.  Niles, 
2  Hall's  Rep.  358. 

In  the  first  three  of  the  cases  above  cited,  the  proceed- 
ings were  ex  parte;  and  not  only  failed  to  show  notice  to 
the  persons  whose  rights  were  sought  to  be  aifected,  but 
in  fact  did  not  even  name  them,  or  pretend  to  know  who 
they  were.  In  the  case  from  4th  Peters,  they  were 
described  as  the  "  unknown  heirs  of  said  Hamlin."  In 
the  case  in  2d  Howard,  the  petition  was  ex  parte,  praying 
the  appointment  of  a  trustee  to  sell  certain  lands,  which, 
it  was  alleged,  had  descended  to  the  petitioners ;  and 
made  no  mention  whatever  of  Elias  McGruder,  the  de- 
visee, or  of  any  other  person,  as  assuming  or  claiming 
any  adversary  interest. 

The  case  of  Webster  v.  Reid,  11  How.  S.  C.  437,  was 
characterized  by  frauds  of  darkest  turpitude.  The  judg- 
ments had  been  recovered  in  summary  suits  against  "the 
owners  of  half-breed  lands  lying  in  Lee  county."  The 
defendants  had  no  other  or  more  specific  designation. 
The  record  nowhere  mentioned  who  those  owners  were, 
and  the  whole  proceedings  seemed  to  have  been  summary, 
and  without  notice  to  anybodj^ 

The  other  cases  cited  were  either  commenced  by  attach- 
ment of  goods,  without  personal  service ;  or,  were  against 
non-residents,  who  were  not  under  the  legislative  control 
of  the  State  in  which  the  judgment  was  rendered. 

The  foregoing  citations  recognize,  as  I  conceive,  a  clear 
distinction  between  the  following  two  classes  of  cases : 

1.  Where  the  parties  are  resident  citizens,  are  cor- 
rectly described  in  the  pleadings,  and  the  only  objection 
is,  that  the  record  does  not  affirmatively  and  distinctly 
show  that  the  parties  have  been  brought  before  the  court 
by  service  of  notice,  or  have  entered  an  appearance.  In 
such  case,  I  think  the  record  and  judgment,  coming  up 
collaterally,  are  not  necessarily  void,  but  their  validity 
depends  on  circumstances  hereafter  considered. 

2.  Where  the  record  affirmatively  shows  that  certain 
parties  are  non-residents,  and  it  does  not  appear  that  such 
nou  resident  parties  have  entered  an  appearance,  or  oth- 
erwise been  brought  before  the  court ;  or,  where  the  pro- 
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ceedings  are  ex  parte,  and  do  not  name  the  persons  whose 
rights  are  sought  to  be  affected.  In  cases  coming  under 
this  last  class,  the  judgment  is  generally  pronounced 
void,  no  matter  how  presented. 

In  the  case  of  Bradshaw  v.  Heath,  13  "Wendell,  407,  a 
decree  of  the  superior  court  of  Connecticut,  though 
presented  collaterally,  was  pronounced  void.  The  opin- 
ion, which  is  an  able  one,  was  delivered  by  Chief  Justice 
Savage,  and,  in  its  argument,  carries  the  doctrine  further 
than  most  of  the  cases  which  have  fallen  under  my  ob- 
servation. One  McDonald  was  a  citizen  of  the  State  of 
I:few  York.  His  wife  abandoned  him,  and  went  to  her 
father  in  the  State  of  Connecticut.  She  there  applied  for 
and  obtained  a  divorce  from  her  husband.  Dr.  McDonald. 
Speaking  of  the  proceeding,  Ch.  J.  Savage  says :  "  It  ap- 
pears to  have  been  entirely  ex  'parte.  It  is  not  alleged  in 
the  record  that  notice  was  given  to  the  husband,  nor  is 
there  any  appearance  by  him.  The  judgment  of  the 
court  also  appears  to  have  been  rendered  nine  days  before 
the  petition  was  presented,  praying  for  such  judgment. 
This  is  probably  to  be  reconciled  by  the  practice  of  con- 
sidering the  term  as  but  one  day;  but  if  so,  still  the  judg- 
ment appears  to  have  been  pronounced  insianter  upon  the 
presentation  of  the  petition."  Mrs.  McDonald,  after  ob- 
taining, in  this  summary  way,  a  divorce  from  Dr.  McDon- 
ald, who  all  the  time  seemed  to  have  been  in  New  York, 
intermarried  with  one  Bradshaw ;  and  after  the  death  of 
her  second  husband,  she  claimed  dower  in  his  lands.  It 
was  in  her  suit  for  dower  that  the  opinion  of  Ch.  J.  Sav- 
age was  pronounced. 

It  will  be  readily  seen  that  this  case  came  within  class 
2,  as  stated  above.  Dr.  McDonald  was  a  non-resident, 
and  there  was  no  pretense  of  actual  or  constructive 
notice.  He,  Dr.  McDonald,  owed  no  allegiance  to  the 
State  of  Connecticut,  and  was  not  amenable  to  its  legis- 
lation or  jurisprudence. 

Notwithstanding  the  strong  features  of  the  case  under 
discussion,  the  learned  judge,  after  commenting  on  the 
case  of  Mills  v.  Duryee,  7  Cranch,  481,  employed  the  fol- 
lowing language :  "  Since  the  decision  of  Mills  v.  Duryee, 
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I  believe  it  has  never  been  considered  as  extending  to 
conclude  any  defendant  who  never  had  any  notice  of  the 
suit,  and  who  was  not  an  inhabitant  of  the  State  in  which 
the  judgment  was  entered,  and  did  not  appear  by  an  at- 
torney. *  *  *  j^  would  seem  to  follow,  that 
where  the  record  shows  no  jurisdiction  over  the  person  of 
the  defendant,  but  the  contrary  is  necessarily  implied, 
such  record  is  a  nullity,  and  insufficient  to  support  an 
action." 

The  case  last  cited  is  itself  a  pregnant  authority  for  the 
position,  that  when  the  effect  of  a  judgment  comes  up 
collaterally,  it  is  not  sufficient  to  stamp  its  invalidity  that 
the  record  fails  to  show  affirmatively  that  the  party  was  in 
court.  To  have  that  effect,  the  contrary — viz.,  that  he  was 
not  in  court — must  be  necessarily  implied;  or,  it  must  ap- 
pear that  the  party  was  not  an  inhabitant  of  the  State. 
See,  also,  Borden  v.  Fitch,  15  Johns.  121. 

Harris  v.  Hardeman,  14  How.  Sup.  Ct.  334,  is  the 
strongest  case  to  which  I  have  been  referred,  or  which  I 
have  found,  against  the  validity  of  the  decree  of  fore- 
closure in  tlds  case.  In  its  argument,  it  fully  sustains  the 
views  of  the  appellee,  unless  the  facts  of  that  case  distin- 
guish it  from  this.  Harris  sued  Hardeman  in  the  circuit 
court  of  the  United  States  for  the  southern  district  of 
Mississippi.  There  was  no  personal  service  of  the  writ, 
and  the  marshal  returned  it,  "  executed  on  the  defend- 
ant Hardeman,  by  leaving  a  true  copy  at  his  residence." 
There  was  judgment  by  default ;  and  an  execution  issued 
on  this  judgment  was  levied  on  certain  property  of  Harde- 
man. Hardeman  executed  a  forthcoming  bond,  and  the 
same  being  forfeited,  an  alias  execution  was  issued.  Sub- 
sequently Hardeman  moved  in  the  circuit  court  to  quash 
the  last  named  execution  and  the  forthcoming  bond,  and 
to  vacate  and  set  aside  the  judgment.  This  motion  was 
granted  in  full,  and  Harris  thereupon  appealed  to  the  su- 
preme court  of  the  United  States.  The  court  were  divided ; 
six  of  the  judges  affirming  the  judgment  of  the  circuit 
court,  against  three  dissenting. 

In  the  case  last  cited,  two  facts  are  prominently  pre- 
sented: 1st,  in  the  pretended  service,  there  was  an  at- 
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tempt  to  pursue  a  statute  of  the  State  of  Mississippi, 
and  a  rule  of  court  thereon.  What  was  done,  fell  far 
short  of  the  requirements  of  the  Mississippi  rule.  2d, 
Judge  Daniel,  in  delivering  the  opinion  of  the  supreme 
court,  said:  "At  the  time  of  the  motion  to  the  circuit 
court  to  quash  the  forthcoming  bond,  and  to  set  aside  the 
judgment  by  default,  that  judgment  was  still  unsatisfied, 
and  was  in  the  progress  of  execution ;  and  the  forthcom- 
ing bond,  filed  in  the  clerk's  office,  according  to  the  laws 
of  the  State,  was  properly  a  part  of  the  process  of  execu- 
tion, the  fieri  facias  being  sued  out  therein  from  the  office 
without  any  order  of  the  court.  The  proceedings,  then, 
still  being  as  it  were  in  fieri,  and  not  terminated,  it  was 
competent  tor  the  court  to  rectify  any  irregularity  which 
might  have  occurred  in  the  progress  of  the  cause,  and  to 
do  this  by  writ  of  error  coram  vobis,  or  by  audita  querela,  if 
the  party  chose  to  resort  to  the  latter  mode." 

If  that  court  was  correct  in  its  views  of  the  nature  of 
the  question,  as  presented  in  the  above  extract,  it  is  man- 
ifest that  case  is  clearly  distinguishable  from  this.  The 
court,  however,  in  declaring  its  judgment,  did  not  confine 
itself  to  the  above  view,  but  went  much  beyond  what 
would  have  been  necessary  under  the  hypothesis  that  the 
proceedings  were  still  in  fieri. 

I  have  carefully  considered  the  argument  of  Judge 
Daniel  in  Harris  v.  Hardeman,  supra,  and  the  authorities 
cited  by  him  in  support  of  the  conclusions  he  attains ; 
and  I  think  he,  in  a  great  measure,  overlooks  the  two  dis- 
tinctions— first,  between  the  effect  of  a  judgment  or  decree 
when  it  comes  up  directly,  and  when  it  is  presented  col- 
laterally; and,  second,  between  those  cases  which  are 
strictly  ex  parte  on  their  face,  or  which  show  that  they  are 
against  non-residents,  as  one  class,  and  cases  which  form- 
ally disclose  the  parties,  show  that  they  are  resident  citi- 
zens, and  the  only  objection  is  that  the  record  does  not 
affirmatively  and  technically  show  that  the  parties  have 
been  served  with  notice,  or  otherwise  brought  actually 
before  the  court. 

Of  the  cases  cited  and  relied  on  by  Judge  Daniel  in  sup- 
port of  his  opinion,  the  following  presented  the  question 
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directl}^  on  appeal:  Naderibush  v.  Lane,  4  Rand.  413; 
Wainvvright  v.  Harper,  3  Leigh,  270 ;  Wynn  v.  Wyatt, 
11  Leigh,  584. 

The  following  cases  were  coramenced  by  attachment  of 
goods  or  effects,  and  did  not  undertake  or  pretend  to  give 
any  personal  notice  to  the  defendants.  They  were  judg- 
ments against  non-residents,  and  come  under  class  2  above 
stated :  Starbuck  v.  Murray,  5  "Wend.  148 ;  Pawling  v. 
Bird's  Ex'rs,  13  Johns.  192;  Aldrich  v.  Kinney,  4  Conn. 
380 ;  Borden  v.  Fitch,  15  Johns.  121 ;  Buchanan  v.  Rucker, 
9  East,  192. 

To  the  same  effect  are  the  following  cases :  Kilburn  v. 
Woodworth,  5  Johns.  37 ;  Fenton  v.  Garlick,  8  Johns. 
150 ;  Phelps  v.  Holker,  1  Dallas,  261. 

The  case  of  Thurber  v.  Blackbourne,  1  'N.  H.  242,  does 
not  disclose  how  the  suit  was  brought;  but  I  infer  from 
certain  expressions  in  the  opinion,  that  it  was  commenced 
by  attachment  of  the  goods  of  a  non-resident.  The  case 
of  Bissell  V.  Briggs,  9  Mass.  462,  presented  facts  entirely 
different  from  those  in  Harris  v.  Hardeman.  The  defend- 
ants were  actually  served  with  notice,  in  the  State  in 
which  the  judgment  was  rendered;  and  the  decision 
was  against  the  plea  of  the  defendants,  who  sought  to 
question  the  jurisdiction  of  the  court.  In  the  case  of 
Benton  v.  Bergot,  10  Serg.  &  R.  240,  the  defendant  had 
been  personally  served  ;  and  hence  all  that  may  have  been 
said  on  the.  question  of  notice  was  merely  incidental. 
The  language  is  not  sufficiently  definite  to  enable  us  to 
determine  its  force,  as  bearing  on  the  question  in  this 
record. 

In  the  case  of  Wilson  v.  Bank  of  Mount  Pleasant, 
6  Leigh,  570,  a  judgment  had  been  recovered  in  the  State 
of  Ohio,  which  appeared  to  have  been  rendered  on  con- 
fession under  a  power  of  attorney.  The  defendant  pleaded 
to  a  suit  brought  on  this  judgment,  in  Virginia,  that  the 
power  of  attorney  was  a  forgery.  Of  course,  this  issue 
did  not  raise  any  question  which  is  material  in  the  pres- 
ent investigation,  or  which  was  presented  in  the  case  of 
Harris  v.  Hardeman.         • 

The  case  of  Hollingsworth  v.  Barbour,  4  Peters,  466, 
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as  I  have  shown  above,  is  wholly  unlike  the  case  of  Harris 
V.  Hardeman. 

I  have  now  cited  and  classified  all  the  cases  which  are 
relied  on  in  the  opinion  of  Judge  Daniel  as  sustaining  his 
conclusions.  With  all  proper  respect,  I  think  they  do 
not  support  him. 

The  following  cases  seem  to  sustain  the  opinion  of 
Judge  Daniel  in  Harris  v.  Hardeman :  Anderson  v.  Miller, 
4  Blackf.  417 ;  Woods,  ex  parte,  3  Ark.  532 ;  Miller  v. 
Barkloo,  3  Eng.  318 ;  Calhoun  v.  Logan,  22  Penn.  (St.) 
46.  The  two  cases  from  Arkansas,  supra,  were  expressly 
overruled  in  the  late  case  of  Borden  v.  The  State,  6  Enff. 
519. 

In  the  following  cases  there  are  dicta  which  support  the 
views  of  Judge  Daniel :  Jennings  v.  Stafford,  1  Iredell,  404  ; 
Mills  V.  Dickson,  6  Eich.  Law,  487;  Central  Bank  v. 
Gibson,  11  Geo.  453 ;  Steen  v.  Steen,  25  Miss.  513,  531. 

In  the  following  cases,  which,  in  the  generality  of  their 
language,  also  assert  the  same  doctrine,  the  judgments 
had  been  rendered  by  justices  of  the  peace,  or  other 
courts  of  limited  and  statutory  jurisdiction  :  Campbell  v. 
Brown,  6  How.  (Miss.)  106 ;  Rossiter  v.  Peck,  3  Gray, 
538 ;  Com.  Bank  v.  Martin,  9  Sm.  &  Mar.  613 ;  Enos  v. 
Smith,  7  Sm.  &  Mar.  85. 

As  I  understand  the  opinion  of  my  brother  Walker,  if 
the  decree  of  foreclosure  in  the  case  of  Hunt  v.  Remsen, 
Jude  and  others,  had  been  brought  before  us  in  a  direct 
proceeding  by  appeal  or  writ  of  error,  ho  would  hold  that 
the  recitals  in  the  decretal  order  are  sufficient  to  make  Jude 
a  party  before  the  court,  although  for  other  irregularities 
he  would  probably  reverse  the  decree.  The  first  proposi- 
tion he  lays  down  in  his  opinion  asserts,  that  Jude  was  a 
party ;  and  the  authorities  which  he  collates  in  support  of 
that  proposition,  are  our  own  decisions  in  cases  where  the 
question  was  directly  raised  on  writ  of  error.  I  do  not 
assent  to  this.  I  think,  under  the  rule  declared  in  the 
cases  of  Catlin  v.  Gilder,  and  Puckett  v.  Pope,  supra,  if 
the  question  were  presented  directly  on  appeal,  we  would 
be  bound  to  reverse  the  decree  of  foreclosure,  on  the 
ground  that  the  record  does  not  affirmatively  show  that 
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Jude  was  before  the  court.  I  understand  the  rule  on  error 
or  appeal  to  be,  that  unless  the  record  fairly  show  the 
affirmative  fact  that  the  parties  are  before  the  court,  either 
by  service  actual  or  constructive,  or  by  appearance,  no 
binding  decree  can  be  pronounced  against  them.  Such 
is  the  decision  in  Clark  v.  Gilmer,  supra.  Recitals  in  the 
decree  or  judgment  entry  are  sufficient  to  bring  in  parties, 
and  they  will  always  be  construed  to  have  that  effect, 
when  such  construction  is  necessary  to  maintain  the  verity 
of  the  record.  On  this  principle  rest  our  decisions,  which 
are  cited  and  relied  on  by  Judge  Walker.  This  princi- 
ple, however,  resting  as  it  does  on  the  legal  necessity  of 
maintaining  the  verity  of  the  record,  will  be  extended  no 
further  than  such  necessity  may  carry  it.  Whenever  this 
end — namely,  the  vindication  of  the  truth  of  the  record, 
is  accomplished,  no  other  intendments  or  implications 
will  be  indulged.  See  Catlin  v.  Gilder,  and  Puckett  v. 
Pope,  suiira;  Savage  v.  Walshe,  26  Ala.  619,  633;  Gray- 
ham  V.  Roberds,  7  Ala.  719 ;  Del  Barco  v.  Br.  Bank, 
12  Ala.  238.  In  this  case,  the  maintenance  of  the  record 
in  its  verity  does  not  require  us  to  find  the  affirmative 
proposition  that  Jude  did  in  fact  appear.  Every  word  in 
the  decretal  order  is  consistent  with  the  hypothesis  that 
he  did  not  in  fact  appear.  Defendants,  in  the  plural  num- 
ber, had  been  served  with  subpoena,  and  the  recitals  in 
the  decretal  order  point  as  naturally  to  them  as  to  a 
greater  number.  Hence,  if  this  question  were  presented 
on  direct  appeal,  I  could  not  hold  that  Jude  had  made 
himself  a  party  to  the  proceedings. — Thompson  v.  Steamer 
Morton,  2  Ohio  St.  R.  26 ;  Ingram  v.  Gildemeester,  2  Cal. 
88 ;  Burt  v.  Stevens,  2  Foster,  229 ;  Mills  v.  Dickson, 
6  Rich.  Law,  487  ;  Trousdale  v.  Donuell,  4  Humph.  273  ; 
Boyd  v.  Baynham,  5  Humph.  386 ;  McKelway  v.  Jones, 
2  Harr.  (K  J.)  345 ;  Ward  v.  Lattimer,  2  Texas,  245 ; 
Bodurtha  v.  Goodrich,  3  Gray,  508;  Jamison  v.  Pomeroy, 
9  Barr,  230 ;  In  re  Flatbush  Avenue,  1  Barb.  Sup.  Ct. 
286;  Ilickey  v.  Smith,  1  Eng.  456;  Jones  v.  Reed, 
1  Johns.  Gas.  20. 

When  the  effect  of  a  judgment  or  decree  of  a  court  of 
general  jurisdiction  comes  up  collaterally,  a  very  different 
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rule  prevails.  In  such  cases,  unless  the  suit  be  in  form 
ex  parte,  or  on  its  face  against  non-residents,  it  is  our  duty 
to  apply  the  doctrine  omnia  prcesuimmtur  rite  esse  acta. 
The  law  draws  every  presumption  in  favor  of  the  regularity 
of  the  proceeding,  which  the  record  does  not  negative 
expressly  or  by  fair  implication.  Unless  it  be  shown, 
either  by  the  record,  fairly  construed,  or  by  other  legal 
averments  and  proofs,  that  the  case  has  proceeded  to 
judgment  without  affording  to  the  defendant  his  just 
right  to  appear  and  make  defense,  he  will  be  bound  by 
such  judgment  or  decree.     See  authorities  swjora,  to  which 

1  add,  Borden  v.  The  State,  6  Eng.  519 ;  Bird  v.  Clen- 
denin,  6  Eng.  572 ;  Buford  v.  Kirkpatrick,   8  Eng.  33 ; 

T  Marshall  v.  Fisher,  1  Jones'  Law,  111 ;  Jackson  v.  Tift, 
15  Georgia,  557;  Barringer  v.  Boyd,  27  Miss.  473;  Shel- 
don V.  Newton,  3  Ohio  State  R.  494;  Carpenter  v.  Doe, 

2  Carter,  465 ;  Draper  v.  Lyon,  17  Missouri,  71,  81 ; 
Ferryman  v.  The  State,  8  Missouri,  208 ;  Schuyler  v. 
McCrea,  1  Harrison,  K  J.  248;  Granger  v.  Clark,  9  Shep- 
ley,  128 ;  Wright  v.  Marsh,  2  Greene,  (Iowa,)  94 ;  Barney 
V.  Chittenden,  2  ib.  165 ;  Landes  v.  Brant,  10  How.  U.  S. 
348 ;  Telford  v.  Barney,  1  Greene,  Iowa,  575 ;  Cole  v.  Hall, 

2  Hill,  N.  Y.  625 ;  Lessee  of  Cochran  v.  Loring,  17  Ohio, 
409 ;  Lessee  of  Douglas  v.  Massie,  16  Ohio,  271 ;  Kellogg 
ex  parte,  6  Yer.  509. 

In  the  notes  of  Messrs.  Hare  &  Wallace  to  the  5th 
edition  of  Smith's  Leading  Cases,  top  pages  816,  841, 
et  seq.,  there  is  an  able  note,  which  sustains  the  leading 
principles  of  this  opinion. 

The  following  cases,  though  not  directly  in  point,  are 
authorities  in  favor  of  the  proposition,  that  courts  will 
indulge  liberal  intendments  in  favor  of  records,  when 
collaterally  presented :  Cox  v.  Davis,  17  Ala.  714;  Light- 
sey  V.  Harris,  20  Ala.  409 ;  Hardy  v.  Gholson,  26  Miss. 
70 ;  Stephens  v.  Roby,  27  Miss.  744 ;  Hemphill  v.  Sapping- 
ton,  6  Eng.  731 ;  Lutes  v.  Alpaugh,  3  Zabr.  165 ;  Miller 
V.    Alexander,    8    Texas,    36 ;    Bannister  v.   Higginson, 

3  Shepley,  73;  Rogers  v.  Evans,  8  Geo.  143;  Ponder  v. 
Mosely,  2  Fla.  207  ;  Smith  v.  Keen,  26  Maine,  411 ;  John- 
Bou's  Appeal,  9  Barr,  416. 
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The  case  of  Oakley  v.  Aspinwall,  4|Coinstock,  514,  is 
not  an  authority  against  this  view.  In  that  case,  the  de- 
fendant was  a  non-resident,  and  the  court,  in  pronouncing 
the  judgment,  was  controlled  somewhat  by  a  statute. 

Several  of  our  own  decisions  go  very  far  to  sustain  the 
view  which  I  propose  to  take  of  this  question.  "VVyman 
V.  Campbell,  6  Porter,  219 ;  Gaines  v.  Harvin,  19  Ala. 
491 ;  Cox  V.  Davis,  17  Ala.  714,  and  Lightsey  v.  Harris, 
20  Ala.  409,  are  of  this  class.  In  several  of  these  cases, 
it  was  sought  to  avoid  the  effect  of  judicial,  proceedings, 
which  came  up  collaterally,  on  the  ground  that  in  the 
record  it  was  not  shown  that  notice  had  been  given  to 
the  parties  in  interest.  In  each  case,  if  the  question  had 
been  presented  directly  on  appeal,  the  probable  result  }^ 
would  have  been  a  reversal.  Being  presented  collaterally, 
the  judgment  in  each  case  was  declared  valid. 

Applying  the  rule  stated  above  to  the  record  of  the 
foreclosure  suit,  I  am  unable  to  affirm,  on  the  evidence 
which  it  furnishes,  that  Jude  did  not  appear  in  the 
case,  or  know  of  its  existence.  Construing  the  lan- 
guage in  its  fair  import,  and  presuming  in  ftivor  of 
the  regularity  of  the  proceedings,  I  feel  it  my  duty  to 
hold,  in  a  collateral  proceeding,  that  it  makes  a  prima- 
/ac/e  case  against  him — nam  elj^,  that  he  knew  of  the  proceed- 
ing, and  might  have  defended  the  suit,  if  he  had  elected 
to  do  so.  This,  as  I  understand  the  rule,  constitutes  the 
decree  prima  facie  valid. 

It  must  be  borne  in  mind  that,  in  laying  down  these 
rules,  I  confine  my  remarks  to  the  subject  of  jurisdiction 
in  its  relations  to  the  person  of  the  suitors.  Jurisdiction  of 
subject-matter  is  a  very  different  question.  Whenever  this  is 
wanting,  no  matter  how  the  question  arises,  the  judgment 
is  coram  non  judice  and  void ;  and  the  same  fate  attends 
such  judgment,  whether  it  be  pronounced  by  a  court  of 
general  or  limited  jurisdiction.  See  Kowlin  v.  McCau- 
ley,  at  the  present  term ;  Miller  v.  Jones,  26  Ala.  247 ; 
Smith  V.  Knowlton,  11  X.  H.  191,  198,  and  authorities 
cited. 

Having  shown  that  the  decree  would  have  been  reversed 
on  direct  appeal,  but  that  coming  up  collaterally  it  is  not 
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void,  but  binding  until  the  contrary  is  made  to  appear,  the 
question  naturally  arises,  in  what  manner  can  this  be 
accomplished  ? 

Under  a  statute  of  this  State,  in  suits  against  two  or 
more  persons,  on  a  contract  which  is  joint  and  several,  if 
process  be,  as  to  a  part  of  the  defendants,  returned  not 
found,  the  plaintiff  may  discontinue  his  action  as  against 
those  not  served,  and  take  judgment  against  such  as  are 
served.  •  Cases  have  arisen  under  this  statute,  where,  the 
writ  not  being  served  in  full,  judgment  had  been  errone- 
ously taken  against  all  the  defendants.  Some  of  our 
decisions  declare  the  rule  in  such  cases  to  be,  not  to  en- 
tertain jurisdiction  of  the  question  in  the  first  instance. 
Motion  must  first  be  made  in  the  court  below,  to  correct 
the  error;  and,  if  that  motion  be  overruled,  then  this 
court  will  apply  the  proper  correction. — Grayham  v.  Rob- 
erds,  7  Ala!  719;  Savage  v.  Walshe,  26  Ala.  619,  633 ; 
Del  Barco  v.  Br.  Bank,  12  Ala.  238. 

In  this  case,  the  liability  of  the  mortgagors  under  the 
mortgage  being  joint,  the  chancery  court  had  no  power, 
in  the  then  state  of  the  record,  to  correct  the  error,  and 
render  the  proper  decree.  It  could  only  have  set  aside 
the  decree  of  foreclosure,  and  directed  service  to  be  per- 
fected on  Jude.  This  being  done,  the  case  could  have 
been  prosecuted  to  a  final  decree. 

In  chancery  causes,  the  reason  for  the  rule  asserted  in 
the  cases  cited  above  does  not  exist,  and  the  rule  itself 
does  not  apply.  The  record  failing  to  show  affirmatively 
that  service  of  subpoena  had  been  perfected,  the  objection 
would  be  entertained  on  appeal  in  the  first  instance. 

I  do  not  assert  that,  in  chancery  causes,  parties  who 
complain  of  irregularity  in  the  service  cannot  have  relief 
in  the  court  which  pronounces  the  decree.  Courts  of 
chancery  certainly  possess  such  power  in  a  proper  case. 
In  cases,  however,  where  the  decree  has  been  executed, 
and  the  mortgaged  premises  sold,  even  if  the  mortgagee 
himself  became  the  purchaser,  I  would  hold,  that  a  mort- 
gagor, who  seeks  to  set  aside  such  sale  by  an  application 
in  the  same  court,  should  move  in  the  matter  within  a 
reasonable  time  after  the  sale,  or  after  he  obtained  kuowl- 
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edge  of  the  sale. — Littell  v.  Zuniz,  2  Ala.  256 ;  Hubbert 
V.  McCollum,  6  Ala.  221 ;  Mobile  Cotton  Press  v.  Moore, 
9  Porter,  697;  Abercrombie  v.  Connor,  10  Ala.  293; 
Lankford  v.  Jackson,  21  Ala.  650. 

As  the  decree  in  this  case  would  have  been  reversed  on 
direct  appeal,  or  would  have  been  set  aside  on  timely  ap- 
plication ;  and  the  property  being  purchased  by  the  mort- 
gagee, the  sale  would  also  have  been  set  aside  on  timely 
application,  I  feel  it  my  duty  to  take  a  further  step.  It 
is  within  the  range  of  possible  events,  that  a  mortgagor, 
circumstanced  as  Mr.  Jude  was,  may  fail  to  seek  redress, 
until  his  right  of  appeal  will  be  barred,  and  until  he  can 
not  obtain  full  reparation  of  the  injuries  he  complains  of, 
by  motion  in  the  court  which  pronounced  the  decree.  I 
would  hold,  that  a  defendant,  thus  circumstanced,  is  in 
the  same  predicament  as  any  other  defendant  to  a  judg- 
ment would  be  in,  where  the  judgment  was  on  its  face 
irreversible  for  error,  and  yet  the  defendant  had  not  in 
fact  been  served  with  notice  of  the  suit,  and  did  not  know 
of  its  existence  in  time  to  make  defense.  In  such  case, 
as  a  prerequisite  to  opening  the  judgment,  he  would  be 
required  not  only  to  aver  and  prove  that  he  did  not  in 
fact  have  notice  of  the  suit,  but  he  must  go  farther  and 
show  that  he  has  a  valid  defense  to  the  action.  Further, 
the  jurisdiction  of  a  court  of  chancery  in  such  case 
being  special,  and  dependent  entirely  on  the  absence  of 
other  adequate  remedy,  if  the  defendant  was  informed  of 
the  existence  of  such  reversible  judgment  or  decree  in 
time  to  take  an  appeal  before  the  statute  perfected  a  bar, 
he  would  be  without  remedy  in  chancery. 

In  Cowan  v.  Braidwood,  1  Manning  &  Granger,  882,  a 
judgment  had  been  recovered  in  the  court  of  session  in 
Scotland,  without  personal  service  on  the  defendant.  Suit 
was  afterwards  brought  in  England  on  this  judgment, 
and  the  defendant  pleaded,  ''that  he  was  not,  at  the  time 
of  the  commencement  of  the  suit  in  the  Scotch  court,  or 
at  any  time  during  the  proceedings  therein,  in  Scotland,  or 
at  any  place  within  the  jurisdiction  of  the  said  court ;  nor 
was  he,  at  any  time  before  the  making  or  pronouncing  of 
the  decree,  in  any  manner,  according  to  the  course  and 
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practice  of  the  said  court,  notified ;  nor  did  he  then  know 
of  the  proceedings,  so  that  he  could  or  might,  by  himself, 
his  proctor,  attorney  or  agent,  appear  or  plead,  or  in  any 
way  defend  himself  in  said  action ;  nor  did  he  appear  to 
any  of  the  proceedings:  whereby,"  &c.  This  plea  was 
held  had  ou  demurrer.  Tindall,  C.  J.,  in  delivering  the 
opinion  of  court,  said ;  "  There  is  no  statement  that 
the  defendant  was  not  resident  in  Scotland,  or  that  he 
was  not  subject  to  the  laws  of  that  country,  during  the 
time  that  these  proceedings  were  had  against  him  ;  neither 
is  there  any  such  allegation  as  that  which  formed  matter 
of  strong  observation  in  Douglass  v.  Forest — namely, 
that  he  had  no  property  in  Scotland ;  for  if  he  had,  it  is 
reasonable  to  suppose  that  some  one  would  have  appeared 
for  him.  Again,  there  is  no  statement  that  the  defend- 
ant had  no  knowledge  or  notice  of  the  proceedings." 
39  Eng.  Com.  Law,  694. 

In  Reynolds  v.  Fenton,  3  Man.  Grang.  &  Scott,  187,  a 
suit  was  brought  on  a  decree  of  the  tribunal  of  com- 
merce at  Brussels.  The  defendant  pleaded,  "that  he 
was  not  at  any  time  served  with  any  process  issuing 
out  of  that  court  at  the  suit  of  the  plaintiff,  for  the  cause 
of  action  upon  which  the  said  judgment  or  decree  was 
obtained,  nor  had  he  at  any  time  notice  of  such  process, 
nor  did  he  appear  in  the  said  court  to  answer  the  plaint- 
iffs." The  plea  was  held  bad,  because  it  did  not  aver 
that  the  "  proceedings  were  so  conducted  as  to  deprive 
the  defendant  of  the  opportunity  of  defending  himself 
therein."  Tindall,  C.  J.,  and  Maule,  J.,  delivered  the 
concurring  opinion  of  the  court. — 54  English  Common 
Law,  186. 

In  Sheehy  v.  Prof.  Assurance  Co.,  4  J.  Scott,  787,  the 
same  doctrine  was  re-afSrmed. — 76  Eng.  Com.  Law,  787. 

In  the  following  cases,  it  was  held,  that  knowledge  of 
a  suit,  shown  by  parol  evidence,  and  dehors  the  record, 
was  sufficient  to  fix  the  liabilit}'  of  indemnitors :  Walker 
V.  Ferrin,  4  Ver.  523 ;  Collingwood  v.  Irwin,  3  Watts, 
306.  See,  also.  Mills  v.  Duryee,  7  Cranch,  481 ;  Cole  v. 
Connoly,  16  Ala.  271. 

In  our  own  court,  it  has  uniformly  been  held,  that 
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where  the  writ  appears  to  have  been  served,  and  a  judg- 
ment has  been  rendered  upon  such  a  return  of  service,  , 
the  defendant,  who  seeks  to  rid  himself  of  the  judgment,  ) 
must  not  only  aver  and  prove  that  he  Avas  not  in  fact 
served  with  process,  but  must  go  further,  and  show  that 
he  has  a  valid  defense,  of  which  he  has  been  deprived. 
Secor  V.  Woodward,  8  Ala.  500 ;  Hair  v.  Lowe,  19  Ala. 
224 ;  Stubbs  v.  Leavitts,  30  Ala.  352. 

Independent  of  the  intendments  which  I  draw  from 
the  record  of  the  foreclosure  suit,  I  go  further,  and  hold 
that  neither  the  original  nor  the  cross  bill  in  this  case 
makes  a  case  for  equitable  interposition.  IlTeither  of 
them  shows  or  pretends  that  Jude  did  not  have  ample 
opportunity  to  defend  the  suit  before  the  final  decree, 
while  in  each  it  is  expressly  shown  that  he  had  actual  and 
impressive  knowledge  of  the  decree  and  its  substantial 
results,  long  before  his  right  to  sue  out  a  writ  of  error 
was  barred.  Nor  does  the  proof  place  Jude,  and  those 
who  claim  in  his  right,  in  a  more  defensible  attitude. 

It  will  be  observed,  that  I  have,  in  effect,  said,  that  in 
a  bill  which  seeks  to  obtain  relief  against  a  judgment, 
which,  if  timely  application  had  been  made,  might  have 
been  reversed  for  error;  and  when  the  peculiar  equity 
rests  on  an  alleged  want  of  notice  of  the  pendency  of  the 
suit  at  law,  the  bill  must  go  farther  and  aver  a  want  of 
knowledge  of  the  suit  and  recovery  within  the  time  lim- 
ited for  taking  an  appeal.  This  principle,  of  course,  has 
no  application  to  judgments  which  are  on  their  face  void; 
nor  does  the  making  of  this  necessary  averment  of  want 
of  knoicledge,  cast  on  the  pleader  the  necessity''  of  proving 
— the  record  being  silent  on  the  subject — that  he  did  not 
have  such  knowledge. — Carroll  v.  Malone,  28  Ala.  521, 
and  authorities  cited ;  Vincent  v.  Rogers,  30  Ala. 

Having  come  to  the  above  conclusions,  I  feel  relieved 
in  this  case  from  all  apprehension  of  individual  hardship, 
by  the  prominent  facts  patent  upon  the  record.  Those 
prominent  facts  are  the  following: 

1.  Jude  and  Remsen  were  partners  and  part  owners 
under  a  joint  purchase,  and  in  a  joint  mortgage;  and 
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Remsen  was,  without  doubt,  personally  served  with  sub- 
poena. 

2.  The  two  Remsens — one  of  them,  Peter  A.,  being 
the  partner  of  Jude — at  the  very  time  at  which  the  decree 
of  foreclosure  was  pronounced,  and  on  a  later  day  of  the 
term,  moved  the  chancellor  to  set  aside  the  decree  pro 
confesso,  that  they  might  answer  and  defend  the  suit ;  and 
did  not  urge  as  a  reason  for  setting  aside  the  decree  that 
Jude  had  not  been  made  a  party  by  personal  service  or 
otherwise.  They  failed  in  their  motion,  when,  if  they 
had  alleged  and  shown  that  Jude  had  not  been  made  a 
party  by  service,  their  success  would  have  been  certain. 

3.  Jude,  from  his  daily  vocation,  had  actual  and  almost 
immediate  knowledge  that  his  vendee  had  been  evicted 
by  the  very  decree  and  sale  of  which  his  heir  now  com- 
plains. 

4.  Jude  and  liemsen  had  sold  to  Ellison,  and  given  him 
a  bond  to  indemnify  him  against  the  mortgage  to  Plunt. 
Soon  after  the  sale  under  the  foreclosure  decree,  Ellison 
was  evicted,  and  Jude  and  Remsen  were  sued  on  their 
indemnifying  bond,  suffered  a  recovery,  and  Jude  paid 
his  part  of  the  liability. 

All  these  circumstances  satisfy  my  mind  that  Jude 
knew  of  the  foreclosure  suit,  and  acquiesced  in  it.  K 
such  was  not  the  case,  and  he  felt  himself  aggrieved  by 
the  decree  and  sale,  he  had  a  clear  right  to  sue  out  a  writ 
of  error;  and  if  the  record  failed  to  show  service  on  him, 
or  that  he  appeared,  this  court  would  have  reversed  the 
decree,  and  thus  opened  the  way  for  his  defense.  The 
superior  claims  of  such  mode  of  redress,  over  that  sought 
by  this  bill,  are  too  manifest  to  require  argument  in  sup- 
port of  them.  They  are  the  precise  reasons  which  should 
always  incline  courts  to  indulge  all  reasonable  intend- 
ments in  favor  of  judgments  and  recoveries  when  collat- 
erally assailed. 

So  far  from  pursuing  this  course,  the  parties  who  now 
allege  the  proceedings  have  all  the  time  been  void,  acqui- 
esced in  this  great  wrong  for  thirteen  years, — during 
which  time  the  property  was  greatly  improved.  I  think 
I  do  no  injustice  to  the  parties  who  now  seek  to  redeem, 
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in  supposing  that  the  growing  prosperity  of  the  city  of 
Mobile,  and  consequent  increase  of  the  value  of  the  prop- 
erty in  controversy,  contributed  mainly  to  impart  new 
life  to  this  claim  which  has  so  long  lain  dormant. 

For  the  reasons  above  stated,  I  concur  in  the  conclusion 
attained  by  Judge  Walker,  that  the  bill  and  cross  bill 
should  be  dismissed. 

In  conclusion,  I  hope  it  may  not  be  considered  out  of 
place  when  I  say,  I  have  earnestly  sought  for  every  Ameri- 
can decision  which  biears  on  this  question.  I  have  also 
consulted  what  I  conceive  to  be  reliable  English  adjudica- 
tions. I  have  collated  such  as  I  deemed  most  important, 
and  have  cited,  in  its  appropriate  place,  every  decision 
which  I  considered  sufficiently  pertinent  to  justify  its 
insertion.  I  have  labored  to  present  the  cases  which  mil- 
itate against  my  conclusions,  as  fully  as  those  which  sup- 
port my  opinion.  I  have  sometimes  omitted  cases,  which 
were  but  a  reiteration  of  other  decisions  by  the  same 
court;  and  may  have  pronounced  some  decisions  unim- 
portant which  others  may  consider  material.  I  think  my 
conclusions  are  supported  alike  by  reason,  sound  judicial 
conservatism,  and  a  marked  proponderance  of  adjudged 
cases. 

RICE,  C.  J. — I  dissent  from  both  the  reasoning  and 
the  conclusions  of  my  brother  judges,  and  am  in  favor  of 
an  affirmance  of  the  chancellor's  decree. 


GREENE  vs.  ALLEN,  Adm'r,   &c. 

[covenant  fok  breach  of  title-bond.] 

1.  Rights  and  remedies  of  purchaser, — A  purchaser  of  land  has  a  right  to  demand 
a  good  title,  and,  after  breach,  may  either  proceed  for  specific  performance, 
or  sue  ou  his  bond  for  title. 

2.  Breach  of  title-bond. — The  vendor  cannot  defend  an  action  on  his  title-bond, 
after  eviction  of  the  purchaser  under  title  paramount,  by  showing  that  he 
had  a  complete  equitable  title  to  the  land. 
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S.  Consideration  of  promise. — A  promise  by  the  purchaser  to  his  vendor's  surety 
on  the  title-bond,  when  informed  by  the  latter  that  the  legal  title  was  not 
in  the  person  named  in  the  bond,  to  the  effect  that  he  would  withhold  the 
payment  of  the  purchase-money,  or  would  himself  procure  a  surrender  of 
the  outstanding  legal  title,  is  without  consideration,  and  not  available  to 
the  surety  as  a  defense  to  an  action  on  the  title-bond. 

4.  Recoupment  for  rents  and  profits. — In  an  action  at  law  on  a  title-bond,  to 
recover  damages  for  a  breach  caused  by  a  failure  of  the  vendor's  title,  the 
defendant  cannot  recoup  for  the  rents  and  profits  of  the  land  received  by 
the  purchaser. 

5.  Error  icithout  injury  in  admission  of  irrelevant  evidence. — The  admission  of 
irrelevant  evidence  will  not  work  a  reversal  of  the  judgment,  when  the 
record  clearly  shows  that  it  could  not  have  injured  the  appellant ;  as  where 
the  plaintiff  is  allowed  to  prove  an  unsuccessful  attempt  on  his  part  to 
comply  with  a  promise  which  was  subsequent  to  the  contract  sued  on,  and 
which  was  without  consideration. 

Appeal  from  tlie  Circuit  Court  of  Benton,  now  Cal- 
houn county. 

Tried  before  the  Hon.  Tiios.  A.  Walker. 

This  action  was  brought  by  the  appellee,  as  adminis- 
trator of  Lecil  Bruton,  deceased,  against  Aaron  Greene  ; 
was  commenced  on  the  8th  September,  1848 ;  and  was 
founded  on  a  penal  band,  executed  by  the  defendant  and 
one  Rezin  R.  Chilton,  and  dated  the  12th  JSTovember, 
1840,  the  condition  of  which  was  as  follows :  "  AVhereas 
I,  the  said  Rezin  11.  Chilton,  have  bargained  and  sold  to 
the  said  Lecil  Bruton  a  certain  tract  or  parcel  of  land, 
situate  and  lying  in  the  county  of  Benton,  viz.,  the  south- 
east quarter  of  section  15,  township  15,  range  6  east,  con- 
taining one  hundred  and  sixty  acres,  more  or  less ;  we, 
the  above  bounden  are  to  make  unto  the  said  Bruton  a 
good  and  sufficient  title  in  fee-simple,  so  soon  as  a  title 
can  be  obtained  from  Jesse  Duren ;  so  soon  as  this  deed 
is  made,  then  this  obligation  to  be  void,"  &c.  The 
breaches  assigned  in  the  declaration  were :  .1st,  that 
neither  said  Chilton  nor  said  Duren,  at  the  date  of  said 
bond  or  at  any  other  time,  ever  had  a  good  and  sufficient 
title  to  said  land,  but  the  title  thereto  was  in  one  E.  M. 
Driver ;  and  that  neither  said  Chilton  nor  said  defendant 
ever  made  titles  thereto  to  said  Bruton  in  his  lifetime,  or 
to  his  heirs  since  his  death ;  2d,  that  neither  Chilton  nor 
the  defendant  ever  made  a  fee-simple  title  to  said  land  to 
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said  Bruton,  although  he  lived  more  than  three  years  after 
the  date  of  said  bond,  but  wholly  failed  to  keep  and  per- 
form their  said  covenant ;  3d,  that  neither  Chilton  nor 
the  defendant  ever  obtained  a  title  from  said  Duren,  nor 
did  they  make  any  title  to  said  Bruton  for  said  land,  either 
in  fee-simple  or  otherwise ;  and,  4th,  that  neither  Chilton 
nor  the  defendant  ever  procured  titles  to  said  land  from 
Duren,  nor  did  they  or  either  of  them  ever  make  a  deed 
in  fee-simple  to  said  *Bruton  for  the  same,  but  wholly 
failed  to  keep  and  perform  their  said  covenant.  The 
cause  was  tried  under  an  agreement,"  "that  any  matter 
which  the  defendant  could  legally  plead  in  bar  should  be 
considered  so  pleaded." 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  read  in  evidence  the  bond  on  which  the  suit  was 
founded ;  proved,  by  one  Woodruff,  that  the  land  was 
worth,  in  November,  1840,  ^2,000 ;  then  offered  in  evi- 
dence a  patent  from  the  United  States,  dated  October  20, 
1835,  by  which  the  land  described  in  the  bond  was  con- 
veyed to  one  E.  M.  Driver,  and  then  read  an  agreement 
of  counsel  in  these  words :  "  In  this  case,  it  is  agreed  be- 
tween us,  counsel  for  plaintiff  and  defendant,  that  a  decree 
was  rendered  in  the  chancery  court  at  Talladega,  on  the 

of ,  1839,  in  the  case  of  Eli  M.  Driver  against 

the  heirs  and  representatives  of  Charles  W.  Peters,  di- 
vesting them  of  title  to  the  west  half  of  the  south-east 
quarter  of  section  15,  township  15,  range  6,  in  Benton 
county,  and  investing  said  Driver  with  it ;  that  the  case 
of  Lecil  Bruton,  in  the  chancery  court  at  Jacksonville, 
afterwards  revived  in  the  names,  of  his  heirs  and  repre- 
sentatives, against  said  Driver,  Jesse  Duren  and  others, 
was  taken  to  the  supreme  court  in  184-,  and  was  affirmed ; 
and  that  the  original  papers  in  said  suit,  if  relevant,  may 
be  used  on  the  trial  of  this  suit  without  a  trnn script." 
"Woodruff  further  testified,  that  Bruton,  before  purchas- 
ing said  land  from  Chilton,  asked  witness  as  to  its  value; 
that  he  answered,  it  was  worth  $2,000  if  he  could  get  a 
good  title ;  that  Bruton  also  asked,  whether  a  bond,  with 
the  name  of  W.  Raiford  or  Aaron  Greene  on  it,  would 
be  good ;  and  witness  told  him  that  it  would.  He  further 
15 
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testified,  that  the  defendant  never  claimed  the  land,  and 
never  offered  to  sell  it,  so  far  as  he  knew;  and  that  Chilr 
ton  claimed  the  land,  and  sold  it  to  Brut  on.  The  plaintiff 
here  rested  his  case." 

"  The  defendant  then  introduced  one  Kirksey  as  a  wit- 
ness, who  testified,  that  Bruton,  in  January  or  February, 
1841,  came  to  the  defendant's  plantation,  where  witness, 
defendant  and  one  John  T.  Findlay  were  at  work  together, 
clearing  land,  &c. ;  that  defendan*t  asked  Bruton,  soon 
after  he  came  up  to  them,  if  he  had  moved  down  to  the 
land  which  he  had  bought  from  E.  R.  Chilton ;  that  Bru- 
ton answered,  he  had  not,  but  had  just  brought  down 
two  hands  with  him  to  go  to  work  on  it,  who  had  gone 
off  to  grind  their  axes,  and  would  go  to  work  on  it  next 
day ;  that  defendant  then  asked,  if  he  had  paid  any  of 
the  purchase-money  for  said  land ;  that  Bruton  answered, 
he  had  not,  and  that  none  of  it  was  due,  but  the  first 
payment  would  be  due  in  a  month  or  two  from  that  time ; 
that  defendant  then  told  Bruton,  he  was  glad  of  it,  as 
Jesse  Duren  had  just  come  from  Sumter  county,  where 
he  lived,  and  had  informed  him  (defendant)  that  the  title 
to  said  land  was  not  in  him,  but  in  W.  H.  Moore,  of  Tal- 
ladega, who  knew  all  about  it,  and  would  arrange  the  title ; 
that  defendant  further  told  Bruton,  that  Duren  also 
informed  him  tliat  Chilton  knew  the  title  was  not  in  him 
(Duren,)  and  that  if  they  would  go  and  see  Moore,  and 
Moore  refused  to  arrange  the  title,  he  (Duren)  would  go 
with  them  to  Moore,  and  get  him  to  do  it ;  that  defend- 
ant, after  informing  Bruton  of  these  things,  told  him  not 
to  pay  over  any  of  the  purchase-money,  that  the  bond  for 
titles  was  not  worth  a  cent,  and  that  if  he  paid  any  of 
the  purchase-money  he  did  it  at  his  own  risk ;  that  Bru- 
ton then  told  defendant,  that  he  was  glad  he  had  given 
him  the  foregoing  information — that  he  would  go  and 
see  Chilton,  and,  if  Chilton  would  go  with  him,  they 
would  go  to  Moore  and  have  the  matter  as  to  the  title 
arranged ;  that  if  Chilton  would  not  go  with  him,  ht 
would  go  by  himself  to  Moore,  and  arrange  the  title  if  he 
could;  that  if  he  failed  to  get  it  arranged,  he  would  come 
back  and  let  defendant  know  it;  and  that  he  would  not 
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pay  over  the  purch.ase-monej'-  until  the  title  was  arranged." 
The  defendant  then  introduced  John  T.  Findlay  as  a  wit- 
ness, "whose  testimony  was  substantially  the  same  as 
that  of  said  Kirksey ;"  and  afterwards  proved  by  Wm.  H. 
Moore,  "  that  Bruton  never  called  on  him,  nor  said  any- 
thing to  him,  in  relation  to  said  land,  or  the  title  thereto, 
until  some  time  in  the  year  1843,  and  never  sent  any  person 
to  him  for  any  pu«rpose  whatever,  and  that  he  never  saw 
Bruton  until  the  year  1843." 

It  was  shown  that  Bruton  took  possession  of  the  land 
"  soon  after  the  interview  and  occurrence  between  him 
and  defendant  above  detailed,"  and  continued  to  occupy 
and  cultivate  it  until  his  death.  The  defendant  oftcred 
to  prove  "  the  value  of  the  rent  of  said  land  for  the  years 
1841  and  1842,  whilst  said  Bruton  was  in  the  possession 
and  use  thereof;"  but  the  court  excluded  the  evidence,  on 
the  plaintiff's  objection,  and  the  defendant  excepted. 

For  the  purpose  of  showing  the  condition  of  the  title 
to  the  land  mentioned  in  the  bond,  and  the  validity  of 
the  sale  by  R.  R.  Chilton  to  Bruton,  the  defendant  offered 
to  prove  that,  in  1832-5,  a  verbal  partnership  existed  be- 
tween said  E.  M.  Driver,  Wm.  H.  Moore,  C.  W.  Peters  and 
others,  for  the  purpose  of  buying  and  selling  lands  on  spec- 
ulation ;  that  the  said  land  was  bid  off  at  the  government 
sales,  by  said  Peters,  for  the  company ;  that  the  company 
afterwards  sold  it,  verbally,  to  said  Moore  and  Driver; 
that  Jesse  Driver,  on  the  27th  May,  1834,  without  any 
authority,  sold  the  land  to  one  McReynolds  ;  that  Moore 
and  Driver  subsequently  "ratified  and  approved"  this 
sale,  and  received  the  purchase-money  from  McReynolds ; 
that  McReynolds,  on  the  12th  March,  1837,  transferred 
Driver's  title-bond  to  Palatiah  Chilton,  and  "authorized 
said  Moore  and  Driver,  or  either  of  them,  to  make  title 
to  him ;"  and  that  said  P.  Chilton,  in  like  manner,  on  the 
7th  August,  1840,  transferred  the  title-bond  to  R.  R, 
Chilton,  who  subsequently  sold  to  Bruton.  The  court 
excluded  each  portion  of  this  evidence,  on  the  plaintiff's 
objection,  and  the  defendant  excepted. 

For  the  purpose  of  showing  "that  Bruton  had  tried  to 
comply  with  his  promise  to  defendant  as  proved  by  the 
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witnesses  Kirksey  and  Findlay,  and  had  endeavored  to 
obtain  titles  to  said  lands  from  Duren  and  defendant," 
tlie  plaintiff'  read  in  evidence,  against  the  defendant's 
objection,  the  proceedings  had  in  a  chancery  suit,  which 
was  instituted  by  said  Bruton  against  Duren.  Briver, 
Chilton  and  others,  to  obtain  either  a  rescission  or  spe- 
cific performance  of  his  contract  of  purchase ;  in  which 
suit,  on  final  hearing,  the  complainant's  bill  was  dismiss- 
ed. The  defendant  excepted  to  the  admission  of  this 
evidence. 

The  court  charged  the  jury  as  follows : 

"  1.  That  although  they  believed  the  testimony  of  the 
witnesses  Kirksey  and  Findlay,  and  although  Bruton  had 
not  paid  any  of  the  purchase-money  at  the  time  of  the 
promise  to  which  they  testified,  and  although  Greene  was 
merely  the  surety  of  Chilton  on  the  bond ;  yet,  if  they 
believed  that  Bruton  afterwards  paid  the  purchase-money 
in  accordance  with  the  terms  of  his  contract  with  Chilton, 
and  could  not  have  refused  to  do  so  without  a  breach  on 
his  part, — in  that  case  Greene  could  not  insist  on  reducing 
the  damages  to  any  extent. 

"  2.  That  if  they  found  for  the  plaintiff,  the  measure  of 
damages  was  the  value  of  the  land  at  the  time  of  the  sale, 
with  interest  thereon  from  the  time  when  title  was  to  be 
made  to  the  present." 

The  defendant  excepted  to  each  of  these  charges,  and 
he  now  assigns  them  as  error,  together  with  the  other 
rulings  of  the  court  above  stated. 

Morgan  &  Martin,  for  appellant. 
Parsons  &  White,  contra. 

STOKE,  J. — It  is  settled  in  this  State,  that  a  purchaser 
of  land  has  a  right  to  demand  a  good  title. — CuUum  v. 
Br.  Bank,  4  Ala.  21;  Hunter  v.  O'Neal,  12  Ala.  37; 
Parks  V.  Brooks,  16  Ala.  529 ;  Springle  v.  Shields, 
17  Ala.  296  ;  Thrasher  v.  Pinckard,  23  Ala.  616. 

After  breach,  a  purchaser  may  either  proceed  for  spe- 
cific performance,  or  sue  on  his  bond  for  title. — Haines  v. 
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Farley,  2  Porter,  528 ;  Clemens  v.  Loggins,  1  Ala.  622 ; 
Griggs  V.  "Woodruff,  14  Ala.  9. 

These  citations  abundantly  prove,  that  it  is  the  vendor's 
duty  to  acquire  a  good  title,  and  be  prepared  to  convey  to 
his  vendee,  whenever,  by  the  terms  of  the  contract,  the 
latter  has  a  right  to  demand  it. — Clemens  v.  Loggins, 
2  Ala. 

[2.]  "No  matter  how  complete  an  equity  Chilton  may 
have  had  in  the  land  in  controversy,  that  was  not  a  com- 
pliance with  his  bond.  He  had  no  right  to  require  his 
vendee,  Bruton,  to  incur  the  labor  and  expense  of  litiga- 
tion, necessary  to  divest  the  legal  title  out  of  Driver. 
Hence,  all  the  proof,  tending  to  show  authority  in  Duren 
to  sell,  and  ratification  of  such  sale  by  Driver  and  Moore, 
was  rightly  excluded  by  the  primary  court. 

[3.]  Neither  could  Greene  demand,  as  a  right,  that 
Bruton  should  withhold  the  payment  of  the  purchase- 
money,  or  himself  procure  a  surrender  of  the  title  by 
Moore  to  Chilton.  The  former  would  probably  have  ex- 
posed him  to  expensive  and  unsuccessful  litigation  ;  while, 
by  the  terms  of  the  contract,  the  latter  duty  rested  on 
Greene's  principal.  Bruton's  agreement  to  visit  Moore, 
and  endeavor  to  obtain  a  surrender  of  the  title,  was  a 
promise  without  consideration,  and  Greene  can  claim 
nothing  for  its  breach. 

[4.]  "We  have  some  decisions  which  hold,  that  where  a 
purchaser  proceeds  in  equity  for  a  rescission  of  a  contract 
tor  a  sale  of  land,  on  account  of  defective  title,  he  must 
account  for  rents  and  profits,  if  any  have  accrued  to  him. 
See  Walton  v.  Bonham,  24  Ala.  513 ;  Young  v.  Harris, 
2  Ala. ;  Williams  v.  Mitchell's  Adm'r,  30  Ala.  299.  But 
we  know  of  no  case  in  which  this  doctrine  has  been 
applied  to  a  suit  at  law  on  a  bond  for  title,  where  the 
breach  alleged  is  the  failure  of  the  vendor's  title.  If  a 
vendor  in  such  case  could  recoup,  his  vendee  might  be 
liable  to  a  double  recovery :  first  to  his  vendor,  and 
secondly  to  the  true  owner  of  the  land.  Moreover,  such 
recoupment  might  operate  a  direct  pecuniary  benefit  to  a 
fraudulent  vendor,  who  would  thus  speculate  on  his  own 
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tortius  acts.  We  prefer  not  to  enlarge  a  principle,  which 
rests  on  a  foundation  so  questionable. 

[5.]  The  only  remaining  question  is  the  admissibility 
of  the  proceedings  in  the  chancery  suit  by  Bruton  v. 
Greene  and  others,  relating  to  this  transaction.  We 
cannot  perceive  the  necessity  of  this  evidence — nor  is  its 
materiality  apparent.  We  have  seen  that  the  purchaser 
was  under  no  obligation  to  perfect  his  vendor's  title ;  and 
it  follows  that  proof  by  him  of  an  unsuccessful  attempt 
to  do  so,  was  simply  an  act  of  supererogation.  "We  are 
satisfied,  however,  that  this  evidence  could  not  possibly 
have  injured  the  defendant.  It  was,  at  most,  error  with- 
out injury. 

The  judgment  of  the  circuit  court  is  af&rmed. 

EiCE,  C.  J.,  and  Walker,  J.,  not  sitting. 


EOBmSON"  vs.  BROOKS. 

[action  at  law  between  co-sureties  fob  MONET  HAD  AND  RECEIVED.] 

1.  Contribution  between  sureties. — Where  a  joint  demand  exists  in  favor  of  two 
sureties  against  their  principal,  which  one  authorizes  the  other  to  sue  for 
in  their  joint  names,  agreeing  to  pay  one  half  of  the  expenses  ;  and  the 
other  afterwards  compromises  the  suit,  without  the  assent  of  his  co-surety, 
he  is  liable  to  the  latter  for  one  half  of  the  amount  realized  from  the  claim, 
unless  he  shows  that  the  latter's  interest  in  the  claim  had  been  previously 
discharged  or  satisfied. 

2.  Liability  of  agent  to  principal. — Where  a  several  demand  exists  in  favor  of 
two  sureties,  for  money  paid  by  them  respectively  on  a  judgment  against 
them  and  their  principal ;  and  one  undertakes,  for  a  sufficient  consideration, 
to  act  for  the  other  in  the  collection  of  the  claim,  he  thereby  becomes  bound, 
as  an  agent,  to  the  exercise  of  good  faith,  reasonable  skill,  and  ordinary 
diligence,  and  liable  for  any  loss  or  injury  occasioned  by  his  want  of  either  ; 
but,  if  the  principal  has  ratified  or  assented  to  the  act  of  his  agent,  or  has 
not  been  injured  by  it,  he  cannot  maintain  an  action  on  account  of  it. 

3.  General  charge  on  evidence  erroneous. — A  general  charge  in  favor  of  either 
party,  when  there  is  the  slightest  conflict  in  the  evidence,  on  any  material 
point,  is  an  invasion  of  the  province  of  the  jury. 
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Appeal  from  the  Circuit  Court  of  Dale. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  Thomas  Robinson  against 
Esau  Brooks.  The  record  contains  nothing  but  the  bill 
of  exceptions  and  the  judgment  of  the  court;  the  former 
stating  that,  by  consent  of  parties,  the  cause  was  tried 
without  the  summons  and  complaint,  which  had  been  lost 
or  mislaid.  The  bill  of  exceptions  purports  to  set  out  all 
the  evidence  which  was  offered  on  the  trial,  and  which 
consists  of  the  defendant's  answers  to  interrogatories  pro- 
pounded by  the  plaintiff,  (the  interrogatories  themselves 
are  not  set  out,)  and  a  letter  written  by  defendant  to 
plaintiff,  dated  Daleville,  Ala.,  December  28th,  1851; 
both  of  which  were  offered  in  evidence  by  the  plaintift. 

The  letter  referred  to  is  in  these  words : 

"Dear  Sir:  Agreeable  to  your  request,  I  now  proceed 
to  inform  you  of  my  proceedings  in  the  Carson  case. 
The  reason  why  I  have  not  written  to  you  before  this,  is, 
because  I  knew  not  what  to  write.  In  the  first  place, 
after  I  left  Eufaula,  I  went  to  Cuthbert,  and  there  em- 
ployed "William  Taylor,  a  lawyer,  to  prosecute  the  case 
for  us.  He  advised  me  to  take  out  a  bail-writ  and 
summons  of  garnishment,  which  I  proceeded  to  do.  I 
then  went  down  into  the  neighborhood  where  Carson 
was  doing  business,  selling  goods,  where  I  made  a  friend, 
and  succeeded  in  getting  a  list  of  thirty-eight  names,  sup- 
posed to  be  his  customers.  I  then  returned  to  Cuthbert, 
and  had  garnishments  issued  for  the  thirty-eight  persons, 
put  them  in  the  hands  of  the  sheriff,  and  told  him  to  exe- 
cute them  in  haste ;  with  instructions  to  Taylor  to  push 
the  case  right  ahead,  and  to  inform  me,  as  soon  as  possi- 
ble, what  was  done.  Last  night  I  received  a  letter  from 
Taylor,  informing  me  that  he  had  Carson  held  to  bail. 
Mind  you,  I  had  the  whole  proceeding  issued  jointly  in 
the  names  of  Thomas  Robinson  and  Esau  Brooks;  but 
when  the  sheriff  brought  Carson  forward,  he  denied  being 
one  cent  in  your  debt,  and  affirmed  to  Taylor  that  he  had 
made  over  some  land-certificates  to  you,  and  which,  he 
said,  you  acknowledged  satisfied  all  the  demands  which 
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you  held  against  him ;  and  that  he  would  be  able  to  estab- 
lish these  facts  in  law,  and  would  do  so,  and  oiFset  the 
whole  of  your  claim  ;  but  he  acknowledged  that,  so  far  as 
one  half  of  the  claim  is  concerned  which  I  paid  on  those 
Porter  executions,  he  was  still  indebted  to  me,  and  pro- 
posed to  turn  over  to  Taylor  notes  on  different  individuals 
who  were  indebted  to  him,  to  satify  my  individual  claim, 
but  not  one  cent  to  you ;  provided  Taylor  would  pay  all 
costs,  and  stop  the  suit.  Taylor  informed  me,  that  he 
thought  the  whole  concern  doubtful,  and  thought  it  best 
to  compromise  my  interest,  with  a  perfect  understanding 
that  your  interest  in  the  judgment  was  not  settled  or 
affected  in  the  least  by  the  compromise  of  my  interest, 
^ow,  in  conclusion,  I  will  say  to  you,  that  if  you  wish  to 
save  your  interest  in  the  above  named  executions,  you  will 
have  to  commence  anew ;  and  the  sooner  the  better,  for 
there  is  danger  in  delay ;  and  if  you  wish  a  transcript  of 
the  records  of  Barbour  circuit  court,  you  can  get  the  same 
I  showed  to  you,  which  will  save  you  some  expense.  1 
am  fearful  you  will  not  altogether  like  the  compromise 
made  by  Taylor,  which  I  neither  recommended  nor  pro- 
posed. I  have  done  the  best  that  I  could,  as  I  thought, 
for  us  both." 

The  answers  to  the  interrogatories  were  as  follows : 
"  The  amount  of  principal,  interest  and  costs  against 
Carson,  which  I  carried  to  Randolph  county,  Georgia,  to 
secure,  was  a  few  cents  over  $700,  as  well  as  I  recollect. 
Robinson's  interest  was  one  half  of  the  judgment  and 
interest.  Our  interest  arose  in  this  way ;  We  were  bound 
on  the  same  judgment,  as  sureties  for  Carson,  for  the 
whole  amount;  we  paid  two-thirds  of  the  whole  judg- 
ment to  the  plaintiff's  attorney;  and  he  gave  us  the  con- 
trol of  the  executions,  to  be  used  by  us  against  Carson, 
to  secure  us  in  the  repayment  of  the  money  so  paid  by 
us  for  him.  In  this  way  we  were  interested,  and  in  this 
way  we  jointly  paid  the  judgment  as  sureties  of  Carson. 
''  2.  I  found  out  where  Carson  lived  in  Georgia,  and, 
in  the  hope  of  making  my  part  of  the  money  out  of  him, 
set  out  for  Georgia.  I  met  Robinson,  who  told  me,  if  I 
would  act  for  him  in  securing  his  part  of  the  claim,  he 
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would  pay  me  for  my  trouble,  and  half  my  expenses ; 
which  I  agreed  to  do.  Robinson  gave  me  a  written  power 
to  act  for  him,  which  I  have  lost.  I  do  not  think  I  took 
Robinson's  written  obligation  to  pay  half  the  expenses. 
These  are  the  facts ;  and  I  answer  this  interrogatory  by 
stating,  that  I  was  to  take  charge  of  the  claims  against 
Carson,  and  collect  as  much  of  them  as  I  could ;  but  I 
did  not  agree  to  give  Robinson  more  out  of  the  proceeds 
than  I  collected  for  him,  as  I  did  not  feel  bound  to  divide 
with  him  what  I  collected  on  my  own  account,  and  did 
not  make  such  a  contract  with  him. 

"  3.  I  went  to  Georgia,  and  employed  Judge  Taylor  to 
collect  the  claims.  My  lawyer  bailed  Carson,  and  served 
thirty  garnishments  on  his  customers.  Carson  then 
agreed  to  compromise,  if  I  would  pay  the  costs.  To  this 
my  attorney  agreed,  and  I  ratified  the  act.  Carson 
refused  to  pay  one  cent  on  Robinson's  account,  declaring 
that  he  had  paid  him  in  land  in  Henry  county,  Alabama ; 
and  hence  my  lawyer  did  not  settle  for  Robinson,  and 
refused  to  discharge  Carson  so  far  as  Robinson  was  con- 
cerned, and  left  Robinson  free  to  pursue  his  share  by  suit 
or  otherwise.  Robinson  afterwards  tried  to  employ  Tay- 
lor to  pursue  his  share,  but  did  not  succeed.  I  commu- 
nicated all  these  facts  to  Robinson  so  soon  as  I  learned 
them  from  my  attorney,  from  whom  I  got  all  the  above 
facts,  as  I  was  not  present  after  the  bail- writ  was  served. 
As  to  the  amount  collected  I  have  to  depend  on  the  state- 
ment of  my  attorney."  (The  residue  of  this  answer  de- 
scribes the  notes  received  from  Carson  by  Taylor,  the 
amounts  collected  on  them,  &c.) 

"  This  being  all  the  evidence  in  the  case,  the  court 
charged  the  juty,  that,  if  they  believed  the  evidence, 
they  must  find  for  the  defendant ;  to  which  charge  the 
plaintiff  excepted,"  and  which  he  now  assigns  as  error. 

L.  L.  Cato,  and  J  as.  L.  Pugh,  for  appellant. 
E.  C.  Bullock,  contra. 

RICE,  C.  J. — There  is  some  conflict  in  the  evidence 
upon  the  following  questions :  1st,  whether  the  claim  of 
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the  plaintiff  and  defendant  against  Carson  was  a  joint 
one  in  favor  of  both,  or  a  separate  one  in  favor  of  each; 
2d,  whether  there  was  a  want  of  good  faith,  reasonable 
skill,  or  ordinary  diligence,  on  the  part  of  the  defendant, 
in  relation  to  the  commencement  or  termination  of  the 
suit  in  Georgia  against  Carson ;  3d,  whether  any  loss  or 
damage  resulted  to  the  plaintiff  from  the  commencement, 
compromise,  or  dismissal  of  that  suit,  or  from  any  other 
act  of  the  defendant  in  relation  to  the  claim  of  the  plaintiff 
against  Carson. 

If  the  demand  on  which  that  suit  was  founded,  was  a 
joint  one,  in  favor  of  Robinson  &  Brooks  against  Carson; 
and  if  Kobinson  had  authorized  Brooks  to  commence  it, 
and  had  agreed  to  pay  him  for  his  trouble  and  half  his 
expenses ;  and  if  Brooks  compromised  and  dismissed  it 
without  the  assent  of  Robinson,  he  is  liable  to  Robinson 
for  a  moiety  of  what  he  actually  realized  from  the  suit, 
unless  it  be  proved  that  Robinson's  interest  or  share  in 
the  joint  demand  had  been  in  some  way  previously  dis- 
charged or  satisfied. 

If  the  demand  on  which  the  suit  was  founded,  was  a 
several  one — that  is,  if  Brooks  had  paid  money  for  Car- 
sou  as  his  surety,  and  Robinson  had  paid  money  for  Car- 
son as  the  co-surety  of  Brooks ;  and  if,  upon  a  sufficient 
consideration,  Brooks  agreed  to  act  for  Robinson  in  secur- 
ing Robinson's  claim  against  Carson,  he  thereby  became 
the  agent  of  Robinson,  and  bound  as  such  to  good  faith, 
reasonable  skill,  and  ordinary  diligence  in  the  exercise  of 
his  functions,  and,  consequently,  liable  for  injuries  to  his 
employer,  occasioned  by  the  want  of  such  faith,  skill,  or 
diligence.— Story  on  Agency,  §§  182,  183,  186,  207,  208 ; 
Gliddon  v.  McKinstry,  25  Ala.  246. 

If  everything  which  Brooks,  as  agent  for  Robinson,  has 
done  in  relation  to  Robinson's  claim  against  Carson,  was  as- 
sented to,  or  has  been  ratified  by  Robinson,  he  cannot  recov- 
er for  anything  done  by  Brooks  as  his  agent.  So,  if  no  loss 
or  damage  has  resulted  to  him  from  what  Brooks  did,  he 
cannot  recover.  For  instance,  if  it  be  proved  that  Rob- 
inson's claim  against  Carson  was  paid  or  discharged  in 
any  way  before  the  commencement  of  the  suit  against 
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Carson  in  Georgia,  Robinson  is  not  entitled  to  recover. 
But  the  mere  declarations  of  Carson  to  Brooks,  or  to  his 
attorney,  do  not,  in  the  present  suit,  prove  any  such  pay- 
ment or  discharge.  They  are  not  admissible  for  any  such 
purpose  against  Robinson. — Story  on  Agency,  §§  222, 
.226-235;  Addison  on  Con.  612;  mchoUs  v.  Wilson, 
11  Mees.  &  Welsby,  106. 

"We  do  not  intend  to  intimate  any  opinion  as  to  the 
facts,  nor  how  the  jury  should  find  as  to  them.  That  is 
a  matter  for  the  jury  to  determine,  under  proper  instruc- 
tions. As  there  is  some  conflict  in  the  evidence  as  to 
some  of  the  material  facts,  the  court  below  erred,  in 
charging  the  jury  that,  if  they  believed  the  evidence, 
they  must  find  for  the  defendant.  A  general  charge,  that 
one  party  or  the  other  is  entitled  tp  a  verdict,  is  never 
proper,  where  is  any  conflict  of  evidence  as  to  a  material 
fact.-r-Browning  v.  Grady,  10  Ala.  999;  Boyd  v.  Mclvor, 
11  Ala.  822. 

All  that  we  have  above  said  must  be  confined  to  the 
case  as  presented  by  the  bill  of  exceptions  now  before  us. 
Upon  the  case  as  thus  presented,  there  is  error  in  the 
charge;  and  for  that,  the  judgment  is  reversed,  and  the 
cause  remanded. 


PEARS0:N'  and  wife  vs.  DARRIKGTOK 

[bill  in  equity  for  settlement  of  administration.] 

1.  Exceptions  to  master^  report, — Where  the  master's  report  is  accompanied 
with  an  abstract  of  the  testimony  relating  to  some  of  the  items  of  account, 
but  simply  states  that  other  items  were  proved,  without  setting  out  the 
evidence  relating  to  them  ;  and  exceptions  arc  reserved  to  the  allowance 
of  these  latter  items,  but  not  to  the  insufficiency  of  the  evidence  on  which 
they  were  allowed  by  the  master,  nor  to  his  failure  to  set  out  that  evidence, 
they  must  be  deemed  to  have  been  established  by  sufficient  evidence,  unless 
the  contrary  appears. 

2.  When  inaintenance  of  widow  not  chargeable  to  estate. — An  administrator  will  not 
be  allowed  a  credit,  on  settlement  ot  his  accounts  in  equity,  for  moneys 
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paid  to  or  for  the  testator's  widow,  when  it  is  shown  that  she  dissented 
from  her  husband's  will,  and  was  excluded  by  it  from  all  participation  in 
the  estate  while  kept  together  by  the  administrator. 

3.  General  exception  to  credit  partly  legal. — A  general  exception  is  sufficient  to 
exclude  an  entire  voucher  which  is  partly  legal,  unless  the  administrator  (or 
other  party  claiming  the  credit)  furnishes  the  means  of  distinguishing  the 
legal  from  the  illegal  portion. 

4.  Husband's  liability  for  necessaries  furnished  to  wife. — The  husband  is  liable  for 
necessaries  furnished  to  the  wife,  while  living  separate  and  apart  from  him 
by  voluntary  agreement,  if  the  allowance  which  he  makes  for  her  is  not 
suitable  to  his  fortune  and  condition  in  life  ;  but,  if  the  articles  are  bought 
on  a  credit,  and  are  charged  to  the  wife,  this  is  sufficient,  at  least  pritna  facie, 
to  show  that  the  credit  was  given  to  her,  and  not  to  the  husband. 

5.  Ex-parte  affidavits. — Ex-parte  affidavits  may  be  received  as  evidence  by  the 
master,  on  a  reference,  unless  objection  is  made  to  them. 

6.  Sufficiency  of  proof  to  entitle  administrator  to  credit  for  payment  of  debt. — Evi- 
dence which  would  be  sufficient  to  authorize  a  recovery  against  an  adminis- 
trator, in  an  action  at  law  by  a  creditor  of  the  intestate,  is  sufficient  to 
entitle  the  administrator,  on  settlement  of  his  accounts,  to  a  credit  for  the 
payment  of  the  debt. 

7.  Admissibility  of  defendant's  answer  as  evidence  against  co-defendant. — In  stating 
an  account  before  the  master,  the  answer  of  one  defendant  cannot  Ue  used 
as  evidence  against  another,  whose  interest  is  adverse  to  his. 

8.  Commissions  paid  for  advancing  and  accepting  not  allowed  as  credit  to  \tdministra- 
tor. — An  administrator,  while  keeping  an  estate  together  under  the  direc- 
tions of  the  will,  has  no  authority  to  raise  money  by  acceptances  and 
advancements  by  commission-merchants,  unless  some  peculiar  circum- 
stances of  the  trust  require  it ;  consequently,  he  is  not  entitled  to  a  credit, 
on  settlement  of  his  accounts^  for  commissions  paid  on  account  of  such 
acceptances  and  advancements. 

9.  Costs  of  suit  against  administrator  allowed. — An  administrator  will  be  allowed 
a  credit,  on  settlement  of  his  accounts,  for  costs  of  suit  paid  under  a  judg- 
ment recovered  against  him  by  a  creditor  of  the  intestate,  when  it  does  not 
appear  that,  in  failing  to  pay  the  debt  without  suit,  he  was  guilty  of  any 
negligence,  bad  faith,  or  other  improper  conduct :  in  reference  to  such 
matters,  much  must  be  left  to  the  discretion  of  the  administrator. 

10.  Liability  of  joint  administrators  for  acts  of  each  other. — Where  two  adminis- 
trators give  a  joint  bond  for  the  performance  of  their  duties,  each  is  liable 
for  the  acts  and  defaults  of  the  other,  unless  the  bond  itself  shows  that  they 
did  not  intend  to  become  so  bound. 

11.  Liability  of  administrator  for  negligence  in  defending  suit. — An  administrator 
is  chargeable  with  the  amount  of  the  proceeds  of  the  sale  of  cotton,  ship- 
ped by  the  intestate  in  his  lifetime  to  meet  a  note  held  by  a  foreign  cred- 
itor, on  proof  that  he  suffered  a  judgment  to  go  against  him,  in  favor  of 
such  creditor,  for  the  entire  amount  of  the  note,  when  there  was  among 
the  intestate's  papers  a  letter  from  the  creditor,  which  showed  that,  after 
deducting  the  amount  due  ou  the  note  from  the  proceeds  of  the  sale  of  cot- 
ton, there  was  a  balance  in  the  intestate's  favor. 

12.  Hearsay  not  competent  evidence,  though  declarant  be  dead  or  absent. — Declarations, 
verbal  or  written,  which  are  mere  hearsay,  are  not  rendered  competent 
evidence  by  the  fact  that  the  declarant  has  since  died  or  left  the  country. 
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13.  Validity  of  decree  of  orphans'  court  ac/ainst  persmial  representative  of  foreign 
administrator. — A  decree,  rendered  by  an  orphans'  court  of  this  State, 
against  the  domestic  personal  representative  of  a  foreign  administrator,  in 
favor  of  the  "  legatees  "  of  the  foreign  intestate,  is  void,  for  want  of 
jurisdiction  of  the  subject-matter. 

14.  Money  paid  under  void  decree  not  recoverable. — An  administrator  is  not  enti- 
tled to  a  credit  for  money  paid  by  him  under  a  void  decree,  when  it  is 
shown  that  he  had  constructive  notice  of  the  existence  of  a  complete 
defense  against  it. 

15.  Allowance  by  chancellor  of  wife's  counsel  fees  in  divorce  suit. — In  a  divorce  suit, 
instituted  by  the  wife,  the  chancellor  may  require  her  husband  to  pay  her 
counsel  fees ;  but,  where  the  bill  also  seeks  the  enforcement  of  a  marriage- 
settlement,  and.  on  the  death  of  the  husband,  is  revived  against  his  per- 
sonal representative,  an  order  for  the  allowance  of  the  wife's  counsel  fees 
cannot  afterwards  be  made,  since  the  death  of  the  husband  abates  the  suit 
so  far  as  it  seeks  a  divorce. 

16.  Liability  of  husband  for  wife's  counsel  fees  as  necessaries. — Neither  the  husband 
nor  his  administrator  can  be  charged  in  an  action  at  law,  as  on  an  implied 
contract,  for  the  wife's  counsel  fees,  incurred  in  a  suit  instituted  by  her  for 
a  divorce  and  the  enforcement  of  a  marriage-settlement. 

17.  Agent's  compensation  not  allowed  as  credit  to  administrator. — An  administrator 
has  no  authority  to  appoint  an  agent  at  any  particular  place,  to  receive 
claims  against  the  estate,  give  receipts,  &c. ;  consequently,  he  will  not  be 
allowed  a  credit  for  compensation  paid  to  such  agent. 

18.  Proof  of  account. — An  aflSdavit  of  the  fact  that  an  account  was  made  out  by 
a  book-keeper,  since  deceased,  is  not,  of  itself,  sufiBcient  proof  of  the  correct- 
ness of  the  account  to  entitle  an  administrator  to  a  credit  for  its  payment. 

19.  Repairs  of  carriage  allowed  administrator. — An  administrator  is  entitled  to  a 
credit  for  the  payment  of  an  account  for  repairing  a  family  carriage, 
which  the  condition  of  the  estate  authorized  him  to  retain  for  the  use  of 
the  testator's  family,  while  keeping  the  estate  together  under  the  directions 
of  the  will. 

20.  Sufficiency  of  subsequent  promise  to  revive  debt  barred  by  statute  of  limitations. 
Where  the  debtor,  on  being  reminded  by  a  third  person  of  a  promise,  made 
by  him  many  years  before,  to  pay  the  debt  when  he  became  able,  replied, 
"  that  whenever  the  notes  were  presented,  he  would  make  a  satisfactory 
arrangement ;  that  the  payment  of  the  principal  ought  to  be  received  as 
satisfactory,  and  that  he  wished  him  to  so  advise  the  creditor," — held,  that 
this  was  not  sufficient  to  remove  the  bar  of  the  statute  of  limitations. 

21.  Attorney's  liability  for  negligence. — The  failure  of  an  attorney  to  reserve  a 
bill  of  exceptions  to  an  erroneous  ruling  of  the  circuit  court,  as  to  the 
sufficiency  of  a  subsequent  promise  to  revive  a  debt  barred  by  the  statute 
of  limitations,  is  not  such  negligence  as  would  prevent  him  from  recovering 
his  fee  from  his  client. 

22.  Same. — Nor  does  his  failure  to  be  present  at  the  final  trial  of  the  suit, 
deprive  him  of  his  right  to  compensation,  when  it  is  not  shown  that  he  was 
employed  generally  to  represent  his  client's  interests  in  the  suit. 

23.  Costs  of  suit  allowed  as  credit  to  administrator. — An  administrator  is  entitled 
to  a  credit  for  costs  and  reasonable  expenses  incurred  by  him  in  an  appellate 
court,  to  which  he  removed  an  action  at  law  after  judgment  had  been  ren- 
dered against  him,  and  afterwards  in  equity,  where  he  sought  to  enjoin  the 
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judgment,  when  it  appears  that  he  acted  under  the  advice  of  counsel,  and 
finally  effected  a  favorable  compromise  of  the  suit. 

24.  SaTiie. — But  the  commissions  of  the  sheriff  or  marshal,  for  collecting  the 
judgment  under  execution,  are  not  a  proper  credit,  when  it  is  shown  that, 
at  the  time  the  execution  was  issued,  the  administi-ator  had  funds  in  his 
hands  suflacient  to  pay  the  judgment. 

25.  Sufficiency  of  proof  to  authorize  allovxince  of  credit. — To  entitle  an  adminis- 
trator to  the  allowance  of  a  credit  for  a  payment  made  by  him,  he  must 
prove  not  only  the  payment,  but  also  the  correctness  of  the  demand. 

26.  Judicial  notice  of  attorney's  services  as  shown  hj  reported  argument. — The  appel- 
late court  cannot  look  to  an  attorney's  argument  as  shown  in  the  printed 
reports,  and  take  judicial  cognizance  of  the  value  of  the  services  rendered. 

27.  Ee-examn&tion  of  witness  on  reference. — On  a  second  reference,  a  party  has 
no  right,  without  an  order  authorizing  it,  to  re-examine  a  witness  whose 
deposition  has  been  already  taken,  or  who  was  examined  under  the  former 
reference ;  consequently,  he  cannot  complain  on  error  of  the  action  of  the 
chancellor,  ex  mero  motu,  in  directing  the  master  not  to  re-examine  witnesses 
on  the  second  reference,  when  it  appears  that  the  only  material  witness 
rejected  on  the  second  reference  had  been  already  examined  several  times, 
and  occupied  such  a  relation  to  the  party  that  an  order  for  his  re-examina- 
tion ought  not  to  have  been  granted. 

28.  General  objection  to  voucher  partly  correct. — The  appellate  court  cannot  say 
that  there  was  error  in  overruling  an  objection  to  an  entire  voucher,  part 
of  which  was  properly  proved. 

29.  Sale  of  decedenfs  lands  by  orphans'  court. — Devised  lands  may  be  sold,  under 
an  order  of  the  orphans'  court,  (Clay's  Digest,  224,  §  16,)  for  the  payment 
of  a  decedent's  debts ;  and  the  proceeds  of  sale  will  be  assets  in  the  hands 
of  the  administrator. 

30.  General  exception  to  voucher  partly  correct. — A  general  exception  to  the  exclu- 
sion of  an  entire  voucher,  consisting  of  several  distinct  items,  some  of 
which  are  correct,  may  be  overruled. 

31.  Waiver  of  objection  to  secondary  evidence. — The  failure  to  object  to  the  admis- 
sion of  secondary  evidence  is  an  implied  waiver  of  its  illegality. 

32.  Conclusiveness  of  judicial  decisions. — When  a  case  is  brought  a  second  time 
to  the  supreme  court  on  error  or  appeal,  the  correctness  of  the  opinion 
formerly  pronounced  in  it  cannot  be  questioned. 

33.  Sale  of  personalty  by  order  of  orphans'  court  set  aside  in  equity. — If  an  admin- 
istrator obtains  an  order  of  sale  from  the  orphans'  court,  after  the  settle- 
ment of  his  administration  has  been  removed  by  the  distributees  into 
chancery,  and  becomes  himself  the  purchaser  of  a  large  number  of  slaves, 
it  is  the  duty  of  the  chancellor,  at  the  instance  of  the  distributees,  to 
enjoin  the  removal  of  the  slaves  by  the  administrator,  and,  on  final  hearing, 
to  set  aside  the  sale  as  embarrassing  the  administration  of  the  estate  ;  and 
the  sale  being  set  aside,  the  administrator  is  not  entitled  to  a  credit  for  the 
hire  of  the  slaves  during  the  time  of  their  retention  on  the  estate  under 
the  injunction. 

34.  Damages  for  conversion  of  slave  by  administrai-or. — Where  an  administrator  is 
enjoined  in  equity  from  removing  or  disposing  of  slaves  which  he  had 
bought  at  his  own  sale,  made  under  an  order  of  the  orphans'  court  after 
the  settlement  of  the  estate  had  been  removed  into  chancery  ;  and,  notwith- 
standing the  injunction,  afterwards  carries  off  and  sells  a  portion  of  tnem, — 
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he  is  chargeable,  on  final  hearing,  the  sale  being  set  aside  by  the  chancellor, 
with  the  value  of  these  slaves  at  the  time  they  were  so  disposed  of  by  him. 

85,  Liability  of  administrator  for  devastavit. — An  administrator  is  chargeable 
with  the  value  .of  wood  cut  from  the  lands  of  the  estate  by  the  dece- 
dent's widow,  after  she  had  dissented  from  the  will,  without  objection  on 
his  part,  and  with  the  value  of  the  slaves,  horses  and  wagons  employed  by 
her  in  transporting  it  to  market ;  and  this,  notwithstanding  an  indefinite 
portion  of  the  proceeds  of  sale  was  appropriated  by  the  widow  to  the  benefit 
of  the  children. 

36.  Intered  charged  for  and  agai?ist  administrator. — An  administrator  is  charge- 
able with  interest,  on  settlement  of  his  accounts  in  equity,  notwithstanding 
he  makes  the  statutory  affidavit  respecting  the  use  of  the  funds  of  the 
estate,  when  it  is  shown  that  he  either  appropriated  the  funds  to  his  own 
private  use,  or  to  homc  other  illegal  purpose,  or  kept  them  in  his  hands 
unemployed  while  outstanding  debts  against  the  estate  were  drawing  inter- 
est ;  and  he  is  also  entitled  to  a  credit  for  interest  on  his  disbursements. 

87.  Compensation  of  administrator. — If  an  administrator  is  not  shown  to  have 
been  guilty  of  any  willful  default  or  gross  negligence,  resulting  in  loss  to 
the  estate,  he  is  entitled  to  the  customary  compensation  ;  which  is,  for  ser- 
vices rendered  prior  to  the  passage  of  the  act  of  1841,  five  per  cent,  on  the 
amount  of  his  receipts,  and  half  that  per  cent,  for  his  disbursements  ;  and 
from  the  passage  of  the  act  of  1841  to  the  adoption  of  the  Code,  an  annual 
compensation,  to  be  determined  by  the  labor  performed,  the  responsibili-ty 
involved,  and  the  value  o:  the  estate. 

38.  Same. — An  administrator's  willful  violation  of  duty,  in  removing  beyond 
the  jurisdiction  of  the  chancellor,  notwithstanding  the  pendency  of  an 
injunction  against  their  removal,  slaves  which  he  had  purchased  at  a  sale 
under  an  order  of  the  orphans'  court,  which  sale  was  set  aside  by  the  chan- 
cellor, and  his  failure  to  comply  with  a  subsequent  order  requiring  him  to 
bring  them  back  again,  forfeits  his  right  to  future  compensation. 

89.  Expenses  connected  with  administration. — An  administrator  is  entitled  to  a 
credit  for  personal  expenses,  necessarily  incurred  by  him  in  transacting  the 
business  of  bis  trust ;  but  he  must  prove  the  particular  items  of  expense, 
and  cannot  claim  the  allowance  of  a  gross  sum  without  a  specification  of 
particulars. 

40.  Annual  settlements. — Partial  or  annual  settlements  of  an  administrator's 
accounts,  made  prior  to  the  adoption  of  the  Code,  without  notice  to 
the  parties  interested,  are  not  evidence  for  the  administrator  on  final  set- 
tlement. 

41.  Administrator's  counsel  fees  on  final  settlement. — An  administrator  cannot  com- 
plain on  error  of  the  refusal  of  the  chancellor,  on  final  settlement  of  his 
accounts  at  the  instance  ot  the  distributees,  to  allow  him  a  credit  for  coun- 
sel fees  incurred  on  the  settlement,  when  it  appears  that  the  vouchers  pre- 
sented by  him  were  for  his  counsel's  entire  services  in  the  suit,  although  a 
great  portion  of  the  litigation  was  the  result  o*"  his  own  fault. 

42.  Release  of  administrator  hy  distributee. — A  release,  executed  to  an  administra- 
tor by  one  of  the  distributees  of  the  estate,  after  the  institution  of  a  suit 
in  equity  for  the  settlement  of  the  estate,  discharging  the  administrator 
from  all  actions,  debts,  duties  and  demands,  both  at  law  and  in  equity, 
imports  a  consideration  when  under  seal,  and  is  a  complete  defense  to  the 
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administrator  against  the  rendition  of  a  money  decree  in  favor  of  such 
distributee. 

43.  Cross  bill  proper  to  establish  release  and  set-off. — Where  a  bill  in  equity  is  filed 
against  an  administrator,  to  compel  a  settlement  of  his  accounts  and  a  dis- 
tribution of  the  estate,  a  cross  bill  is  the  appropriate  mode  of  bringing  for- 
ward a  release,  executed  to  the  administrator  by  one  of  the  distributees 
after  answer  filed,  and  of  establishing  an  equitable  set-off  against  another 
distributee. 

44.  Equitable  sel-off. — A  cross  demand  against  one  of  the  distributees  of  an 
estate,  for  the  conversion  of  personal  property  without  the  consent  or 
sanction  of  the  administrator,  is  available  as  a  set-off  to  the  administrator, 
when  a  bill  is  filed  against  him  for  a  settlement  and  distribution  of  the 
estate ;  but  he  cannot  set  off  a  pecuniary  demand  for  advancements  of 
money  against  one  who,  having  released  the  administrator  from  all  pecuniary 
demands,  is  only  entitled  to  a  distributive  share  of  the  personalty  remain- 
ing in  specie. 

45.  Rejection  of  creditors''  claims  against  estate. — Where  the  creditors  of  an  estate, 
in  progress  of  settlement  in  chancery,  are  required  by  an  order  of  court  to 
come  in  and  prove  their  debts,  they  become  quasi  parties  to  the  cause,  and 
may  appeal  and  assign  error  on  account  of  the  rejection  of  their  claims  ; 
but  the  administrator  of  the  estate,  not  being  injured  by  the  rejection  of 
their  claims,  cannot  complain  of  it  on  error. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  original  bill  in  this  case  was  filed  on  the  22d  April, 
1847,  by  Jacob  Pearson  and  Maria,  his  wife,  against  John 
Darrington,  as  administrator  with  the  will  annexed  of 
William  Matherson,  deceased;  charging  the  defendant 
with  waste,  negligence,  mismanagement  of  the  estate, 
misapplication  of  the  assets,  &c. ;  and  seeking  the  recov- 
ery of  certain  legacies  bequeathed  to  Mrs.  Pearson  by 
said  testator,  who  was  her  father,  and  a  final  settlement 
and  distribution  of  the  estate.  A  supplemental  bill  was 
filed  in  August,  1848,  alleging  that  the  administrator, 
after  the  filing  of  the  original  bill,  had  obtained  an  order 
of  sale  from  the  orphans'  court  of  Clarke  county,  by 
which  his  letters  were  granted,  under  which  order  he  had 
sold  a  large  number  of  slaves  belonging  to  the  estate,  and 
had  himself  become  the  purchaser,  by  collusion  with  the 
auctioneer,  at  a  price  much  less  than  their  value ;  and 
praying  that  the  sale  might  be  set  aside,  and  that  the 
defendant  might  be  enjoined  from  removing  selling,  or 
otherwise  disposing  of  the  slaves.     In  April,  1850,  Chan- 
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cellor  Mason  dismissed  the  bill,  on  motion,  for  want  of 
equity ;  but  his  decree  was  reversed  on  error  by  the  su- 
preme court,  at  its  June  term,  1850,  and  the  cause  was 
remanded. — See  the  case  reported  in  18  Ala.  348.  In 
December,  1851,  after  the  remandment  of  the  cause,  the 
defendant  moved  to  dissolve  the  injunction  on  his  answer, 
and  for  want  of  equity  in  the  supplemental  bill;  which 
motion  was  heard  before  Chancellor  Mason,  and  granted 
by  him ;  but  his  decree  was  again  reversed  by  the  supreme 
court,  at  its  June  term,  1852,  and  a  decree  rendered  rein- 
stating the  injunction. — See  21  Ala.  169. 

William  Matherson,  the  defendant's  testator,  died  in 
Clarke  county,  Alabama,  the  place  of  his  residence,  in 
June,  1836;  being  seized  and  possessed,  at  the  time  of 
his  death,  of  a  very  large  estate,  consisting  of  lands, 
slaves,  bank-stock,  and  other  kinds  of  propertj^ ;  and 
leaving  a  widow  and  four  children  surviving  him.  ?fei- 
ther  the  widow  nor  the  other  children  were  made  parties 
to  the  complainants'  original  or  supplemental  bill,  but 
they  were  brought  in  as  parties  to  a  cross  bill  filed  by  the 
administrator.  On  the  6th  February,  1837,  the  testator's 
will,  which  was  dated  the  2d  April,  1836,  was  admitted 
to  probate  by  the  orphans'  court  of  Clarke  county ;  and 
the  executors  therein  named  having  failed  to  qualify,  let- 
ters of  administration,  cum  testamento  annexo,  were  granted 

by  the  orphans'  court,  on  the day  of ,  1837, 

to  John  Darrington  and  John  Murphy,  who  thereupon 
gave  a  joint  bond,  and  entered  on  the  discharge  of  their 
duties.  Murphy  died  in  October,  1842,  and  thencefor- 
ward Darrington  had  the  sole  management  of  the  estate, 
which  was  kept  together  under  the  directions  of  the  will. 

The  testator's  will  contained  the  following  provisions  : 

The  first  clause  directed  his  executors  to  pay  all  his 
just  debts,  so  soon  after  his  decease  as  might  be  conven- 
ient, out  of  the  proceeds  of  his  crops  that  might  come  to 
their  hands. 

The  second  and  third  clauses  devised  certain  specified 
lands  to  his  son,  "William  A.  Matherson,  and  to  his  three 
daughters,  Maria,  Flora  and  Caledonia,  all  whom  were 
then  unmarried. 
16 


234  ALABAMA. 


Pearson  and  Wife  v.  Darrington. 


The  fourth  clause  bequeathed  to  the  testator's  four 
children  all  his  personal  property,  after  payment  of  his 
debts,  specifying  it  as  "  consisting  of  slaves,  horses,  mules, 
oxen,  horned  cattle,  hogs,  plantation  tools,  carts  and  other 
carriages,  either  for  the  use  of  the  plantation  or  mills ; 
also,  all  pleasure  carriages,  household  and  kitchen  furni- 
ture of  every  description,  all  provisions  remaining  at  my 
[his]  decease,  the  crops  then  growing  or  on  hand ;  also, 
all  cash  on  hand,  bank-stock,  all  debts  due,  and  all  de- 
mands of  every  grade,  character,  and  description ;  to  be 
equally  divided  among  them,  share  and  share  alike,  their 
heirs,  executors,  administrators  and  assigns,  forever ;  the 
division  and  partition  to  take  place  at  the  time  and  in  the 
manner  hereinafter  prescribed." 

The  fifth  clause  was  in  these  words :  "  Fifth. — I  will, 
direct,  and  hereby  require  my  executors,  hereinafter  to  be 
named,  to  keep  together  the  whole  of  my  estate,  both 
real  and  personal,  and  to  work  and  manage  my  slaves, 
and  keep  them  in  common  on  the  lands  which  may  be  in 
cultivation  at  my  death,  until  the  21st  day  of  March, 
1842,  when  my  daughter  Maria  will  have  arrived  at  the 
age  of  twenty-one  years;  at  which  time  I  direct  my  exec- 
utors, hereinafter  to  be  appointed,  to  divide  all  my  per- 
sonal property  of  every  description  into  four  equal  shares; 
the  one-fourth  of  which  I  will  and  bequeath  to  my  said 
daughter  Maria,  to  be  possessed  and  enjoyed  by  her,  as 
mentioned  in  the  fourth  clause  of  this  my  will.  The 
remaining  three-fourths  of  my  said  personal  estate  I  direct 
and  hereby  require  my  executors,  hereinafter  to  be  named 
as  aforesaid,  to  keep  in  common  on  the  said  lands,  work- 
ing the  said  slaves,  and  managing  the  same,  for  the  joint 
use,  benefit  and  interest  of  my  three  children,  "William 
A.,  Flora  and  Caledonia,  until  the  27th  day  of  ITovem- 
ber,  1847,  when  my  said  daughter  Flora  will  have  arrived 
at  the  age  of  twenty-one  years ;  at  which  time  I  will  and 
direct  my  said  executors  again  to  divide  my  said  personal 
estate  into  three  equal  shares ;  one-third  of  which  I  will 
and  bequeath  to  my  said  daughter  Flora,  to  be  possessed 
and  enjoyed  by  her  as  mentioned  in  the  fourth  clause  of 
this  my  will ;  and  the  remaining  two-thirds  of  my  said 
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personal  estate  I  will,  direct  and  hereby  require  my  said 
executors,  hereinafter  to  be  named  as  aforesaid,  to  keep 
in  common  on  the  said  lands,  working  and  managing  the 
same  for  the  joint  use,  benefit  and  interest  of  my  said 
son,  TVilliam  A.,  and  my  said  daughter  Caledonia,  until 
the  18th  day  of  October,  1849,  when  my  said  daughter 
Caledonia  will  have  arrived  at  the  age  of  twenty-one 
years ;  at  which  time  I  will  and  direct  my  said  executors 
again  to  divide  my  said  personal  estate,  so  kept,  into  two 
equal  shares,  between  my  said  children,  William  A.  and 
Caledonia;  which  said  shares  I  will  and  devise  as  by  the 
fourth  clause  in  this  will  directed — viz.,  one  share  to  said 
William  A.,  and  one  to  said  Caledonia,  their  heirs,  exec- 
utors, administrators  and  assigns,  forever." 

The  sixth  clause  was  in  these  words:  ^^ Sixth. — I  will 
and  devise  to  my  said  three  daughters,  Maria,  Flora,  and 
Caledonia,  the  sum  of  ^30,000,  viz.,  to  m}'^  daughter  Maria 
^10,000,  to  my  daughter  Flora  $10,000,  and  to  my  daughter 
Caledonia  $10,000 ;  w^hich  said  sums  of  money  shall  be 
paid  out  of  the  proceeds  arising  from  the  labor  and  ser- 
vices of  the  slaves  hereby  directed  to  be  kept  on  the  lands, 
as  required  by  the  fifth  clause  of  this  my  will,  in  the  fol- 
lowing manner,  and  at  the  following  times :  my  daughter 
Maria  to  be  paid  $1,000  annually,  commencing  on  the 
21st  day  of  May,  1840,  and  ending  the  21st  day  of  May, 
1850,  so  that  she  will  receive  in  that  time  $10,000  and  no 
more;  my  daughter  Flora  to  be  paid  $1,000  annually, 
commencing  on  the  27th  day  of  November,  1847,  and 
ending  the  27th  of  November,  1857,  so  that  she  will 
receive  in  that  time  $10,000,  and  no  more;  and  my 
daughter  Caledonia  to  be  paid  $1,000  annually,  com- 
mencing on  the  18th  day  of  October,  1849,  and  ending  on 
the  18th  day  of  October,  1859,  so  that  she  will  receive  in 
that  time  $10,000,  and  no  more." 

The  seventh,  eighth,  ninth  and  tenth  clauses  contained 
specific  legacies  of  one  slave  each  to  the  testator's  four 
children,  to  be  possessed  by  them  immediately  after  his 
decease. 

The  eleventh  clause  directed  the  executors,  after  pay- 
ment of  debts  and  the  pecuniary  legacies  to  the  daughters, 
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"to  lay  out  the  balance  of  the  proceeds  of  the  crops  in 
slaves^  and  to  work  and  manage  them  in  common  on  the 
lands  mentioned  in  the  fifth  clause  of  this  will;  the  slaves 
so  purchased,  with  their  increase,  to  be  divided  at  the 
division  mentioned  in  said  clause  among  the  children 
whose  slaves  may  have  been  in  common  where  the  crop, 
was  made." 

.  The  twelfth  clause  directs  the  executors  "  to  educate, 
clothe  and  maintain"  the  testator's  four  children,  out  of 
the  proceeds  of  the  crops,  "  so  long  as  their  share  or 
shares  may  remain  in  common,  as  directed  by  the  fifth 
cliuse." 

The  thirteenth  clause  directed,  that  if  any  one  of  the 
testator's  children  should  die,  without  leaving  a  child  or 
children  surviving  them,  in  that  event  the  interest  of  the 
child  so  dying  should  "  survive  and  pass  "  to  the  testa- 
tor's surviving  children. 

The  fourteenth  clause  was  in  these  words:  "As  m}- 
wife,  Maria  Matherson,  the  mother  of  my  children  above 
named,  has  left  my  bed  and  board  without  any  just  cause, 
and  has  instituted  a  suit  in  chancery  against  me  most  un- 
justly, not  only  for  my  whole  estate,  but  also  for  a  divorce 
a  vinculo  mairimonii,  I  feel  that  I  am  totally  discharged 
from  making  any  sort  of  provision  for  her;  and  if  she 
chooses,  she  can  look  to  the  law  against  her  own  children, 
as  she  has  pursued  that  course  against  her  best  Iriend  and 
the  husband  of  her  bosom." 

The  last  clause  appointed  the  executors  of  the  will,  and 
nominated  the  same  persons  as  guardians  of  the  persons 
and  estates  of  the  testator's  children  until  they  attained 
their  majority  or  married. 

The  defendant  Darrington  answered  both  the  original 
and  the  supplemental  bill,  and  afterwards  filed  a  cross 
bill  against  all  the  distributees  of  the  estate,  in  which  he 
set  up  a  release  from  Mrs.  Matherson,  claimed  a  set-oft' 
against  her  and  William  A.  Matherson,  and  brought  for- 
ward other  matters  which  require  no  special  notice.  All 
the  defendants  filed  answers  to  the  cross  bill,  and,  on  final 
hearing,  the  chancellor  dismissed  it. 

On  the  stating  of  the  account  before  the  master,  every 
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item  seems  to  have  been  contested ;  the  complainants 
excepting  to  the  allowance  of  every  credit  claimed  hy  the 
administrator,  who  in  turn  excepted  to  the  rejection  of 
every  credit  disallowed.  The  action  of  the  chancellor  in 
reference  to  these- several  exceptions,  and  other  matters 
embraced  in  his  final  decree,  are  now  assigned  as  error ; 
there  being  forty  assignments  of  error  by  the  administra- 
tor, and  tvyenty-nine  cross  assignments  b}^  the  distribu- 
tees. The  material  portions  of  the  evidence  bearing  on 
all  these  points,  being  stated  at  sufficient  length  in  the 
opinion  of  the  court,  need  not  here  be  repeated. 

"William  &  Cocke,  for  the  complainants. 
F.  S.  Blount,  and  E.  S.  Dargax,  contra. 

WALKER,  J. — The  chancellor  made  a  reference  to  a 
special  register,  appointed  for  the  purpose,  to  take  and 
state  the  account  of  Darrington,  as  the  administrator  cum 
(cstamento  annexo  of  the  estate  of  Wm.  Matherson,  deceased. 
.  The  special  register  made  a  report,  to  which  exceptions 
were  filed  on  both  sides.  The  chancellor  passed  finally 
and  conclusively  upon  some  of  the  exceptions;  upon  the 
others  he  passed  wnth  a  reservation  of  the  right  to  shov/ 
upon  a  subsequent  reference  that  which  would  be  ncces- 
sar}^  to  authorize  a  different  ruling.  The  special  register 
accompanies  the  items  of  credit  by  numerical  references 
to  vouchers.  There  is  attached  to  the  report  of  the  spe- 
cial register  a  paper,  in  which  there  is  a  designation  of 
the  credits  by  the  number  of  the  vouchers,  accompanied 
by  remarks  of  the  register  in  reference  to  them  respect- 
ively. Many  of  them,  those  remarks  assert  without 
qualification,  to  have  been  proved.  The  special  register 
professes  to  report  to  the  chancellor  all  the  testimony ; 
and  yet  he  says,  in  another  part  of  the  report,  that  he  had 
taken  testimony  as  to  one  item  which  he  does  not  report. 
It  is  also  manifest  from  the  remarks  of  the  special  regis- 
ter in  reference  to  the  difierent  vouchers,  that  he  did  not 
report  all  the  testimony  which  was  submitted  to  him ; 
for  he  states  that  facts  were  proved,  as  to  which  no  evi- 
dence is  found  accompanying  the  report. 
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The  complainants  made  no  objection  to  the  report  on 
account  of  its  conflicting  statements,  or  of  its  omission 
to  set  forth  the  testimony  from  which  the  special  register 
deduced  any  of  his  conclusions,  or  of  its  assertions  that 
various  items  of  credit  were  proved.  The  exceptions 
simply  go  to  the  allowance  of  the  credits.  The  chan- 
cellor was  not  called  upon,  either  by  exceptions,  or  by  a 
motion  addressed  to  him,  to  decide  whether  the  report 
was  objectionable  for  its  inconsistency,  its  ambiguity,  its 
omissions  to  report  the  testimony  upon  which  many  of 
the  conclusions  were  predicated,  or  for  any  incorrect 
assertion  that  items  of  credit  were  proved.  The  questions 
as  to  the  existence  of  these  objections,  and  as  to  the 
proper  mode  of  taking  advantage  of  them,  were  not  pre- 
sented to  the  chancellor,  and  are  not  to  be  decided  by  us. 
The  question  raised  by  the  exceptions  was,  whether  the 
rulings  of  the  special  register  were  correct.  His  decision 
as  to  all  those  items  of  credit  which  he  allowed,  and 
which  he  says  in  his  remarks  upon  the  vouchers  were 
proved,  must  be  deemed  to  have  been  established  by  suffi- 
cient testimony,  unless  the  contrary  appears ;  the  only 
question  being  as  to  the  allowance  of  the  credits.  An 
exception  cannot  be  sustained,  unless  the  truth  of  it 
appears  upon  "the  face  of  the  proceedings."  It  cannot 
be  presumed  that  the  register's  statements  are  incorrect. 
They  must  be  regarded  as  true.  "Exceptions  are  to  be 
regarded  so  far  only  as  they  are  supported  by  the  special 
statements  of  the  master,  or  by  evidence,  which  ought  to 
be  brought  before  the  court  by  a  reference  to  the  particu- 
lar testimony  on  which  the  exceptor  relies." — Harding  v. 
Handy.  11  Wheaton,  103,  126 ;  Thompson  v.  O'Daniel, 
2  Hawks'  Law  and  Eq.  R.  307 ;  Tyler  v.  Simmons  &  Miller, 
6  Paige,  127  ;  Dexter  v.  Arnold,  2  Sumner,  108 ;  Story 
V.  Livingston,  13  Peters,  359;  Alexander  v.  Alexander, 
8  Ala.  805;  Kirkman  v.  Yanlier,  7  Ala.  217;  Demott  v. 
Benson,  Edw.  Ch.  297. 

The  chancellor  sustained  the  exceptions  of  the  com- 
plainants to  a  number  of  credits,  which  the  special  register 
states  .were  proved  before  him,  and  overruled  the  excep- 
tions of  the  defendant  to  the  rejection  of  many  of  those 
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same  credits  by  the  register  upon  a  subsequent  reference, 
and  sustained  the  exceptions  of  the  complainants  to  the 
allowance  of  several  of  them  by  the  register  upon  the 
subsequent  reference.  Those  credits  should  have  been 
regarded  as  established,  upon  the  principle  above  asserted, 
when  the  exceptions  to  the  special  register's  report  were 
before  the  chancellor.  We  decide,  therefore,  that  the 
chancellor's  rulings  in  sustaining  exceptions  by  the  com- 
plainants to  the  allowance  by  the  special  register,  and 
afterwards  by  the  register,  of  credits  belonging  to  the 
above  specified  class,  and  in  overruling  exceptions  by  the 
defendant  to  the  rejection  of  credits  belonging  to  such 
class,  were  erroneous ;  and  that  the  rulings  of  the  chan- 
cellor overruling  the  complainants'  exceptions  to  the 
allowance  of  credits  belonging  to  such  class,  and  sustain- 
ing the  defendant's  exceptions  to  the  rejection  of  credits 
belonging. to  such  class,  were  correct.  We  subjoin  a  list 
of  credits,  designated  by  the  respective  numbers  of  the 
vouchers,  which  were  the  subjects  of  the  above  stated 
exceptions,  and  which  were  either  improperly  rejected  or 
correctly  allowed.  The  list  is  as  follows,  to-Avit :  Vouch- 
ers Nos.  81,  67,  169,  164,  575,  and  581,  allowed  on  the 
statement  of  the  register,  and  not  of  the  special  register; 
95,  172,  182,  199,  235,  272,  341,  364,  457,  465,  500,  226, 
238,  257,  316,  537,  202,  207,  208,  266,  289,  419,  503,  441, 
448,  311,  315,  318,  320,  391,  326,  418,  351,  362,  363,  370, 
392,  373,  (except  as  to  $6  63  for  accepting,  as  to  which 
the  credit  was  properly  rejected,)  383,  463,  384,  397,  406, 
458,  435,  542,  562,  40,  83,  122,  162,  262,  299,  547. 

[2.]  The  will  of  the  testator  forbids  us  to  conclude  that 
he  designed  his  widow  to  be  maintained,  either  separately, 
or  as  a  part  of  his  family,  from  the  estate  while  it  should 
be  kept  together.  The  will  in  this  case  differs  materially 
from  those  which  were  construed  in  the  cases  of  McLeod 
v.  McDonald,  6  Ala.  236 ;  Moore  v.  Moore,  18  Ala.  442, 
and  Travis  v.  Morrison,  28  Ala.  494.  It  directs,  that  the 
plantation  shall  be  carried  on  for  a  specified  period ;  and 
that  the  children  shall  be  educated,  clothed,  and  maintained, 
out  of  the  proceeds  of  the  crops,  so  long  as  their  shares 
may  remain  in  common.     There  is  not  only  a  significant 
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exclusion  of  the  widow's  name  from  the  clause  which  pro- 
vides a  maintenance  from  the  crops,  but  the  testator  has 
devoted  the  fourteenth  clause  of  the  will  to  the  manifest 
purpose  of  precluding  the  reception  bj  the  widow  of  any 
thing  as  a  bounty  from  him.  After  giving  his  reason  for 
so  singular  a  direction,  he  says:  "I  feel  that  I  am  totally 
discharged  from  making  any  sort  of  provision  for  her; 
and  if  she  chooses,  she  can  look  to  the  law  against  her 
ow^n  children,  as  she  has  pursued  that  course  against  her 
best  friend  and  the  husband  of  her  bosom."  A  purpose 
is  thus  carefully  expressed  by  the  testator  to  make  his 
children  the  sole  beneficiaries  of  the  will,  and  to  compel 
his  wife  to  take  whatever  she  might  receive  at  the  hands 
of  the  law,  and  in  diminution  of  the  bequests  to  the  chil- 
dren. The  construction  of  the  will  which  seems  to  have 
been  adopted  by  the  administrator,  instead  of  comporting 
with,  would  defeat  the  testator's  intention,  and  cannot, 
therefore,  receive  our  sanction. 

Besides,  the  widow,  having  dissented  from  the  will, 
could  not  take  a  maintenance  or  anything  else  under  the 
will.  As  held  by  us  in  McReynolds  v.  Jones,  30  Ala., 
she  cannot  take  both  under  and  against  the  will.  So 
that  if  the  interpretation  of  the  will  urged  in  behalf  of 
the  administrator  w^ere  correct,  it  would  not  benefit  him. 

The  widow  not  being  entitled  to  "  avy  sort  of  'provision  " 
under  the  will,  the  administrator  should  not  be  allowed  in 
the  general  account  of  his  administration  any  credit  for 
advancements  made  to,  for,  or  on  account  of  the  widow, 
or  for  the  contribution  of  any  thing  to  her  maintenance, 
after  the  testator's  death.  Applying  this  decision  to  the 
case,  we  hold,  that  the  administrator  was  not  entitled  to 
the  credits  claimed  by  him  which  are  designated  by  the 
numbers  of  the  vouchers  as  follows,  to-wit :  Voucher  ISo.  1, 
9,  49,  46,  47,  90,  93,  94,  96,  126,  128,  141,  148,  189,  212, 
(except  as  to  $17  50,  for  cash  paid  in  testator's  life-time, 
Mrs.  Matherson's  passage  to  the  bay,  as  to  which  alone 
the  credit  was  legal,)  273,  402,  453,  78,  (except  so  much  of 
it  as  is  charged  to  Wm.  Matherson,  which  is  a  proper 
credit,)  89,  298,  598,  and  605. 

[3.]  It  is  proper  to  remark,  that  some  of  the  vouchers 


JAJNUARY  TERM,  1858.  241 

Pearson  aud  Wife  v.  Darriugton. 

stated  by  tliG  special  register  to  have  been  proved,  are 
iucliided  in  the  foreo;oin2;  list  of  credits  not  allowed.  We 
do  not  intend  that  some  of  them  are  established,  because 
we  find  them  included  by  the  special  register  in  a  list  of 
moneys  furnished  to  Mrs.  Matherson  by  the  administra- 
tor; and  we  think  it  is  thus  affirmatively  shown  by  the 
record  that  the  special  register  bases  his  conclusion  upon 
the  incorrect  legal  proposition,  that  the  widow  was  enti- 
tled to  a  maintenance  from  the  estate.  Wherever  the 
contrary  of  the  special  register's  assertion  appears  from 
the  record,  either  in  the  manner  above  indicated  or  any 
other,  the  credits  are  excluded.  Some  items  of  credit  are 
also  included  in  the  foregoing  list,  which  embrace  indis- 
criminately articles  for  the  widow  and  the  children.  The 
record  discloses  that  no  means  were  afforded  b}^  which 
the' amount  of  the  expenditure  arising  from  the  mainte- 
nance of  the  children  could  be  distinguished.  A  credit, 
legal  in  part  only,  where  there  are  no  means  afforded  of 
distinguishing  the  legal  from  the  illegal  part,  should  have 
been  rejected  by  the  register.  It  would  be  unreasonable 
to  require  the  party  excepting  to  point  out  the  illegal  part 
of  the  credit,  when  there  is  no  mode  of  discrimination. 
There  being  no  distinguishable  legal  part  of  the  credit, 
it  was  the  register's  duty  to  exclude  the  entire  credit. 
The  omis  was  upon  the  administrator  to  establish  the 
credit.  He  cannot  be  said  to  have  done  so,  when  he 
merely  proves  that  some  indistinguishable  and  undefined 
part  of  a  gross  amount  was  legal.  To  require  the  party 
excepting  to  point  out  the  illegal  part  of  the  account, 
would  deny  the  right  of  exception,  and  shift  the  onus  of 
proof  from  the  administrator.  The  authorities  which 
require  an  exception  to  point  out  the  illegal  part  of  an 
aggregate  which  is  in  part  legal,  do  not  apply  to  cases 
where  a  party  brings  forward  a  credit  and  asks  its  allow- 
ance, when  there  is  commingled  with  it  an  undistinguish- 
able  proportion  of  illegality'. — Moore  v.  Langford  and 
Wife,  6  Simons,  323  ;  Pearson  v.  Knapp,  1  Mylne  & 
K  312;  Brantley  v.  Gunn,  29  Ala.  387;  O'Reilly  v. 
Brady,  28  Ala.  530 ;  Royal  v.  McKenzie,  25  Ala.  363. 
There  is  an  item  contained  in  voucher  212,  for  the  pay- 
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ment  of  Mrs.  Matlierson's  "  passage  to  the  bay,"  which 
is  dated  in  June,  1836,  in  the  life-time  of  Matherson,  and 
which,  not  coming  within  the  principle  fatal  to  the  rest  of 
the  voucher,  was  allowable,  upon  the  ground  hereafter 
discussed,  that  Matherson  was  responsible  for  necessaries 
furnished  his  wife  when  living  separate  from  him ;  and 
the  contrary  of  the  register's  assertion  that  it  was  proved 
does  not  appear. 

[4.]  There  is  an  account  of  R.  S.  Buncker  &  Co.,  for 
payments  upon  w^iich  the  defendant  Darrington  claimed 
credits.  The  credits  thus  claimed  are  designated  as 
vouchers  50,  52,  68,  70,  79,  219.  This  general  account 
consists  of  four  minor  accounts;  one  charged  to  William 
Matherson,  for  articles  sold  in  his  life-time  ;  one  charged  to 
Mrs.  Maria  Matherson,  for  articles  sold  in  the  life-time  of 
her  husband ;  one  charged  to  Mrs.  Maria  M.,  for  articles 
sold  after  the  death  of  her  husband ;  and  one  charged  to 
the  estate  of  Matherson,  for  articles  sold  after  his  death. 
The  first  of  the  above  named  accounts  was  paid,  in  part, 
by  the  decedent  in  his  life-time  ;  and  the  liability  of  the 
estate  for  the  remainder  is  contested,  upon  the  ground 
that  it  consists,  in  part  or  in  toto^  of  articles  sold  to  Mrs. 
Matherson,  when  living  separate  and  apart  from  her  hus- 
band in  his  life-time. 

Mrs.  Matherson  separated  from  her  husband  in  June, 
1835,  about  a  year  before  his  death,  and  took  up  her  resi- 
dence in  Mobile  county.  She  continued  to  reside  there, 
apart  from  her  husband,  until  his  death.  The  separation 
is  conceded  to  have  been  an  act  of  necessity  on  her  part, 
produced  by  the  improper  conduct  of  her  husband.  She 
had  under  her  care  during  that  time  her  three  daughters, 
one  of  whom  was  at  school  the  greater  portion  of  the  time. 
A  previous  separation  had  taken  place ;  and  upon  the 
occurrence  of  a  reconciliation,  Matherson  made  an  agree- 
ment, denominated  the  "Murder-Creek  settlement," 
that  if  Mrs.  M.  should  again  leave  him  on  account  of 
unkind  treatment,  he  would  pay  her  annually  $600,  and 
allow  her  a  carriage  and  horses,  and  three  servants.  At 
the  last  separation,  Mrs.  M.  was  furnished  by  her  hus- 
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band  with  five  or  six  hundred  dollars,  a  carriage  and 
horses,  and  three  servants. 

The  husband  is  not  only  liable  for  necessaries  supplied 
to  the  wife,  living  apart  from  him  under  a  necessity  pro- 
duced by  his  misconduct ;  but  he  is  so  liable  even  when 
the  separation  is  by  mutual  agreement,  and  he  has  made 
an  allowance  for  her,  if  that  allowance  is  inadequate,  and 
not  suitable  to  the  husband's  fortune  and  rank. — 2  Bright 
on  H.  &  W.  pp.  5-20,  §§  2  and  3.  The  provision  made  by 
the  husband  was  not  adequate  and  suitable  to  his  fortune. 
She  received  from  others  some  money  which,  we  infer,  was 
by  way  of  loan ;  but  that  does  not  aflect  the  question  of  the 
suitableness  and  sufficiency  of  the  husband's  allowance. 
Every  separate  claim  for  supplies  to  her  must  stand  upon 
its  own  merits  as  a  charge  against  the  husband.  Mather- 
son  was  a  man  of  very  large  fortune,  whose  family  occu- 
pied an  elevated  position  in  society,  and  were  accustomed 
to  live  in  the  style  prevalent  among  wealthy  Southern 
planters.  It  is  certain  that  Mrs.  M.  could  not  have  lived, 
upon  the  allowance  made  to  her,  in  the  manner  to  which 
she  had  been  accustomed  at  her  husband's  home.  That 
she  had  her  daughters  under  her  charge,  should  be  taken 
into  the  account,  under  the  circumstances  of  the  case; 
especially  as  the  husband  does  not  appear  to  have  made 
any  provision  for  their  maintenance.  As  the  allowance 
made  by  the  husband  was  inadequate,  his  estate  was 
chargeable  with,  and  the  administrator  is  entitled  to  a 
credit  for,  payments  made  on  account  of  necessaries  fur- 
nished to  Mrs.  Matherson.  Taking  into  the  consideration 
rank  and  fortune,  and  the  accustomed  style  of  living,  we 
classify  the  articles  in  the  first  of  the  above  named  ac- 
counts as  necessaries ;  and  we  decide,  therefore,  that  the 
administrator  should  have  been  credited  with  the  amount 
paid  in  discharge  of  that  account. 

It  is  manifest  that  the  account  for  articles  furnished 
Mrs.  Matherson  during  the  life-time  of  her  husband,  and 
charged  to  her,  was  contracted  on  her  credit,  and  not  on 
the  credit  of  her  husband.  The  fact  that  the  charge  was 
to  her,  shows,  prima  fade  at  least,  that  the  credit  was  given 
to  her.     As  the  credit  was  given  to  the  wife,  and  not  to 
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the  linsband,  the  hitter  was  not  chargeable,  even  though 
the  account  was  for  necessaries;  and  the  administrator 
ought  not  to  be  credited  with  the  amount  paid  on  the 
account.— 2  Bright  on  H.  &  W.  17,  §  14.  The  account 
against  Mrs.  Matherson,  contracted  after  the  death  of  her 
husband,  and  commencing  July  7th,  1836,  is  proved  to 
have  consisted  of  supplies  to  the  family  of  the  deceased, 
including  Mrs.  Matherson.  The  proportion. of  those  sup- 
plies which  was  for  the  children  of  the  deceased,  cannot 
be  distinguished;  and  the  administrator,  upon  a  principle 
herein  before  settled,  must  be  denied  the  credit  in  toio. 
The  fourth  account,  commencing  3d  January,  1837,  differs 
from  the  last,  only  in  the  fact  that  the  estate  is  charged ; 
and  the  administrator's  credit  for  its  payment  must  be 
rejected  upon  the  same  principle.  The  administrator  is 
entitled  to  a  credit  on  account  of  tlie  payments  to  R.  S. 
Buncker  &  Co.,  only  for  the  amount  paid  in  discharge  of 
the  account  contracted  in  the  life-time  of  the  deceased  and 
charged  to  him. 

So  much  of  the  account  of  lioper  &  Moody  as  accrued 
after  the  death  of  Matherson,  was  not  a  charge  against  the 
estate,  because  the  articles  were  furnished  for  the  famil}^, 
without  discrimination.  So  much  of  it  as  accrued  in  the 
life-time  ofMatherson,and was  charged toMrs.  Msitherson, 
was  not  a  proper  charge  against  the  estate,  because  the 
credit  was  given  to  Mrs.  Matherson.  So  much  of  it  as 
accrued  before  the  last  of  February,  1836,  was  not  proved. 
So  much  of  the  account  as  was  contracted  after  February, 
1836.  is  proved  by  the  witness  Lataday,  and  the  adminis- 
trator was  entitled  to  a  credit  for  that  part  of  it  which 
accrued  after  February,  and  before  the  4th  April,  1836, 
from  which  time  the  credit  Avas  given  to  Mrs.  Matherson. 
The  administrator  is  only  entitled  to  a  credit  for  the  pay- 
ment of  that  part  of  the  account,  wdiich  accrued  between 
February  and  the  4th  April,  1836,  which  seems  to  have 
been  for  necessaries,  consisting  of  ladies'  clothes  supplied 
Mrs.  M.  and  her  daughters,  when  slie  w^as  living  apart 
from  her  husband.  Vouchers  161  and  57  must  be  reject- 
ed, except  for  the  amount  above  indicated. 

There  is  an  account  of  John  D.  Bracey,  foi:  ^3,044,  upon 
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which  the  following  payments  were  made  by  the  adminis- 
trator: $800,  $1110  73,  and  ^^1133  77.  The  credits  tor 
those  payments  are  designated  as  vouchers  7,  46,  and  367. 
The  correctness  of  the  account  upon  which  those  pay- 
ments, were  made  was  not  established  ;  and  the  adminis- 
trator was,  therefore,  not  entitled  to  a  credit  for  either 
one  of  the  three  vouchers.  That  the  account  is  not  proved, 
is  apparent  from  the  record. 

[/).]  Affidavits  are  found  in  the  testimony  accompany- 
ing the  report  of  the  special  register,  which  show  the  cor- 
rectness of  some  of  the  accounts  paid  oft'  by  the  adminis- 
trator. The  reception  of  those  affidavits  as  evidence  does 
not  appear  to  have  been  objected  to  before  the  special 
register;  and  although  it  might  have  been  the  duty  of 
the  register  to  have  rejected  such  testimony  if  objection 
had  been  made  before  him,  the  question  of  its  competency 
could  not  afterwards  be  raised.  The  law  is  so  laid  down 
in  2  Daniell's  Ch.  PI.  &  Pr.  1382.  It  was  the  duty  of  the 
chancellor  to  treat  those  ex-partc  affidavits  as  competent 
evidence,  when  the  exceptions  were  heard  by  him.  If 
the  register  incorrectly  reported  the  affidavits  as  matters 
of  evidence,  objection  should  have  been  made  upon  that 
ground.  We  cannot  intend  against  the  correctness  of  the 
report  in  that  particular.  Upon  testimony  of  this  charac- 
ter, vouchers  48  and  476  should  have  been  allowed. 

[6.]  The  debt  of  John  Ferguson  was  established  before 
the  register,  by  testimony  which  would  have  authorized 
a  recovery,  in  a  court  of  law,  against  the  administrator. 
The  administrator  was,  therefore,  entitled  to  a  credit  for 
the  payments  made  by  him  upo,n  the  debt. — Gaunt  v. 
Tucker,  18  Ala.  27.  It  is  clear  that  the  administrator 
could  have  successfully  defended  against  any  suit,  predi- 
cated upon  the  allegation  of  the  payment  by  Ferguson  of 
the  Andrew  Moffat  judgment.  The  papers  of  the  deceased, 
of  which  the  administrator  either  did  know,  or  might  have 
known  hy  the  exercise  of  reasonable  diligence,  afforded 
the  means  of  making  such  defense.  But  it  is  not  from 
that  source,  that  we  deduce  the  liability  of  the  deceased 
which  was  discharged  by  the  administrator.  The  testa- 
tor procured  Purvis   &   Co.    to   give   Ferguson  written 


246  ALABAMA. 


Pearson  and  Wife  v.  Darrington. 


autliority  to  draw  drafts  upon  them,  to  the  amount  of 
^3,000,  which  they  promised  in  the  writing  to  honor. 
Purvis  &  Co.  were  induced  to  this  act  by  the  written 
promise  of  the  testator  to  reimburse  to  them  whatever 
they  might  pay.  Tlie  letters  of  McKenzie,  Mackay,  and 
Wm.  Primrose  &  Co.,  having  been  received  in  evidence 
without  objection,  must  be  regarded  as  competent  testi- 
mony, so  far  as  they  state  relevant  facts  and  the  testator's 
acknowledgments.  The  facts  and  acknowledgments  shown 
in  those  letters,  and  the  testimony  of  Melville  Bracey,  in 
connection  with  proof  of  the  testator's  arrangement  with 
Purvis  &  Co.,  being  brought  before  a  court  of  law,  would 
have  secured  a  recovery,  at  least  to  the  amount  of  three 
thousand  dollars,  which  was  paid  by  the  administrator. 
The  credits  designated  by  vouchers  63,  87,  159,  and  211, 
being  for  payments  made  upon  this  debt,  should  have 
been  allowed. 

The  administrator  was  chargeable  with  the  house  frame 
sold  to  Ferguson,  and  the  allowance  of  it  as  a  credit  by 
the  special  register  was  a  palpable  error.  So  the  adminis- 
trator was  chargeable  with  lumber  sold  Ferguson.  He 
must  be  debited  with  those  items,  and  credited  with  the 
payments  on  the  Ferguson  debt  as  above  decided. 

[7.]  The  question  of  the  administrator's  right  to  a  credit 
for  payment  made  to  J.  Wiley  &  Co.,  was  first  before  the 
chancellor  on  an  exception  of  the  complainants  to  the 
allowance  of  the  credit  by  the  special  register.  The  chan- 
cellor correctly  sustained  the  exception,  because  the  only 
proof  before  the  special  register  of  the  correctness  of  the 
account  upon  which  the  payment  was  made  was  the  ad- 
ministrator's answer,  which,  we  decide,  was  not  evidence 
asrainst  the  administrator's  co-defendants,  who  were  inter- 
ested  in  this  item  adversely  to  him. — See  the  decisions  of 
this  court  referred  to  in  Reavis'  Digest,  page  244,  §  109. 
When  the  credit  was  the  second  time  before  the  chan- 
cellor, on  an  exception  by  complainants  to  the  register's 
allowance  of  it,  the  proof  showed  that  the  account  con- 
sisted of  articles  supplied  to  Mrs.  Matherson.  So  much 
of  the  account  as  is  of  date  subsequent  to  the  testator's 
death,  upon  principles  hereinbefore  settled,  was  not  a 
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proper  charge  against  the  estate.  All  the  items  in  the 
account  from  the  10th  April,  1835,  to  18th  May,  1836, 
inclusive,  were  contracted  in  the  testator's  life  time,  when 
his  wife  was  living  apart  from  him ;  and,  with  the  excep- 
tion of  articles  to  the  amount  of  $3  50,  were  for  necessa- 
ries. To  the  extent  of  this  last  named  part  of  the  account, 
except  $3  50,  the  administrator  should  have  been  allowed 
the  credit  designated  as  voucher  82. 

[8.]  The  chancellor,  upon  exceptions  by  the  complain- 
ants, rejected  a  number  of  credits  claimed  by  the  admin- 
istrator, for  commissions  paid  for  the  acceptance  of  drafts 
drawn,  and  for  advancing  money  by  commission-mer- 
chants, to  pay  the  liabilities  of  the  estate.  We. approve 
that  decision  of  the  chancellor.  The  law  imposes  no  such 
duty  upon  an  administrator,  as  the  procurement  of  money 
by  acceptances  and  advancements  for  a  commission.  If 
he  has  procured  money  by  such  means,  it  is  his  individual 
transaction.  For  payments  beyond  his  receipts  the  law 
allows  him  legal  interest,  and  can  allow  no  more.  There 
is  nothing  in  the  nature  of  the  duties  prescribed  by  the 
will,  which  could  render  such  a  mode  of  procuring  money 
a  legitimate  official  transaction.  The  procurement  of 
money  by  such  means  belongs  to  a  system  of  speculation 
upon  prospective  crops,  which,  however  it  may  prevail 
among  planters,  cannot  be  recognized  as  within  the 
authority  of  one  who  carries  on  a  plantation  in  the  ca- 
pacity of  administrator  or  executor,  unless  some  pecu- 
liarity in  the  trust  shall  authorize  it.  Such  is  not  the  case 
here.  The  credits,  of  this  class,  which  were  properly 
rejected,  are  as  follows :  Vouchers  88,  158,  165,  195,  196, 
209,  211,  218,  220,  253,  254,  265,  373,  (so  far  as  it  is  for 
commissions,)  403,  394,  466,  584,  and  599. 

[9.]  The  complainants  object  to  the  allowance  of  a 
credit  for  the  payment  of  costs  by  the  administrator  upon 
the  judgment  of  T.  "W.  Smith  &  Co.,  which  was  founded 
upon  a  note  of  the  testator.  While  we  do  not  see  what 
purpose  the  administrator  had  in  permitting  this  suit  to 
be  brought,  yet  we  do  not  find  any  evidence  that  it  was 
the  result  of  negligence  or  bad  faith  on  his  part.  It  is 
impossible  to  lay  down  any  rule,  by  which  an  administra- 
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tor  is  to  be  governed  in  determining  the  propriety  of  con- 
testing by  suit  a  debt  brought  against  the  estate.  Much 
must  necessarily  be  left  to  the  discretion  of  the  adminis- 
trator.— Savage  v.  Benham,  11  Ala.  49.  Negligence, 
official  misbehavior,  or  mala  fides,  must  be  shown,  before 
he  will  be  denied  a  reimbursement  out  of  the  assets  for 
the  costs  paid  by  him.  The  presumption  of  mala  fides, 
misconduct,  or  negligence,  is  not  to  be  made  against  him. 
It  does  not  appear  that  there  was  any  want  of  good  faith, 
diligence,  or  proper  conduct,  in  the  omission  to  pay  with- 
out suit;  and,  therefore,  he  should  have  been  credited 
with  the  amount  of  costs  paid  by  him. — O'N^eill  v.  Donnell, 
9  Ala.  734;  Savage  v.  Benham,  11  Ala.  49;  Jones  v. 
Deyer,  16  Ala.  221,  228;  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  R.  473 ;  2  Lomax  on  Ex'rs,  601. 

What  would  have  been  the  legitimate  inference,  if  the 
facts  were  simply,  that  the  administrator  had  permitted 
himself  to  be  sued  upon  a  promissory  note  of  the  testator, 
and  had  interposed  no  defense  to  the  suit,  it  is  not  neces- 
sary in  this  case  to  decide.  The  note  was  a  large  one, 
payable  to  a  house  in  Liverpool ;  was  executed  in  another 
State;  and  it  does  not  appear  that  the  administrator 
knew,  or  had  any  means  of  know^iiig,  under  what  circum- 
stances, and  for  what  consideration,  it  was  given.  The 
record  discloses  that  a  plea  in  abatement  was  interposed 
by  the  administrator ;  and  that  afterwards,  upon  verdict, 
a  judgment  was  rendered.  What  the  allegations  of  the 
plea  in  abatement  w^ere,  and  what  the  issue  tried  by  the 
jury  was,  we  cannot  ascertain  from  the  record ;  nor  are 
we  informed  whether  an}'-  other  defense  than  the  plea  in 
abatement  was  set  up.  There  was  an  understanding 
between  the  payees  and  the  maker  of  the  note,  that  the 
proceeds  of  cotton,  sliipped  by  the  latter  to  the  former, 
should  be  appropriated  to  the  payment  of  the  debt ;  and 
the  testator  had  received  a  letter,  notifying  him  of  the 
sale  of  some  of  the  cotton,  and  indicating  a  high  degree 
of  probability  that  other  cotton  would  be  sold  in  a  short 
time  on  such  terms  as  to  leave  a  balance  in  the  hands  of 
the  plaintiffs,  after  paying  the  advance  on  the  cotton  made 
to  Matherson.     Indeed,  it  appears  that  the  testator  was 
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really  entitled  to  a  credit,  for  the  omission  to  prove  which 
on  the  trial  we  shall  hereafter  charge  the  administrator. 
Under  all  these  circumstances,  we  cannot  say  that  the 
administrator,  in  the  omission  to  avoid  the  suit  by  the 
payment  of  the  debt,  has  not  exercised  a  reasonable  and 
proper  caution,  or  that  he  has  been  guilty  of  mala  fides  or 
negligence.  Our  conclusion  is,  that  the  administrator  is 
entitled  to  a  credit  for  the  costs  mentioned  in  voucher 
108. 

In  the  life-time  of  the  testator,  and  after  the  execution 
of  the  note  above  named,  Matherson  shipped  cotton  to 
the  payees  of  the  note,  having  obtained  a  large  advance 
in  Mobile  upon  the  cotton  so  shipped.  The  cotton  was 
sold  by  T.  W.  Smith  &  Co.,  for  an  excess  above  the 
advance  and  all  expenses;  and  they  acknowledged,  in  a 
letter  addressed  to  Matherson,  the  right  of  the  latter  to 
such  excess.  It  is  clear  beyond  question,  as  we  decide 
from  the  evidence  in  the  record,  that  that  letter  would 
have  conclusively  established  a  credit  on  the  note  for  the 
amount  of  such  excess,  if  it  had  been  brought  forward  by 
the  administrator  on  the  trial  of  the  suit  on  the  note. 
The  suit  on  the  note  was  commenced,  and  judgment  ren- 
dered, against  Darrington  and  Murphy,  his  co-adminis- 
trator ;  the  latter  having  lived  for  several  years  after  the 
judgment.  It  was  proved  before  the  register,  that  there 
was  an  endorsement  upon  the  letter,  in  the  handwriting 
of  Murphy,  which  showed  that  he  knew  of  its  existence. 
Murphy,  knowing  of  the  existence  of  the  letter,  w^as 
guilty  of  inexcusable  negligence,  which  rendered  him  lia- 
ble ;  and  as  the  administration  bond  of  Murphy  and  Dar- 
rington was  joint,  Darrington  was,  upon  the  principle 
settled  in  Williams  v.  Harrison,  19  Ala.  277,  liable  for  the 
negligence  of  Murphy. 

[11.]  Besides,  it  appears  from  the  testimony  of  Forbes, 
that  as  late  as  '46  or  '47,  the  letter  was  among  the  papers 
of  the  testator ;  and  from  that  fact,  together  with  Mur- 
phy's endorsement,  it  is  deducible  that  the  letter  was 
among  the  papers  of  the  deceased  pending  the  trial  in  the 
court  of  law.  The  exercise  of  proper  caution  and  care 
required  from  Darrington  an  examination  of  the  papers  of 
17 


250  ALABAMA. 


Pearson  and  Wife  v.  Darrington. 


the  testator  before  judgment  was  rendered  against  him 
for  the  full  amount  of  the  note.  Such  an  examination 
would  have  brought  to  his  knowledge  the  letter.  "We 
hold,  therefore,  that  Darrington  could,  by  the  exercise  of 
proper  diligence,  have  known  of  the  defense,  and  was 
guilty  of  negligence  in  omitting  to  set  it  up ;  and  is  liable, 
upon  grounds  independent  of  the  negligence  of  his  co- 
administrator. We  cannot,  upon  the  testimony,  sustain 
the  argument,  that  Darrington  was  prevented  from  obtain- 
ing a  knowledge  of  the  letter  by  its  removal  from  among 
the  papers  of  the  deceased.  "We  conclude  that  it  was 
among  those  papers  until  '46  or  '47,  long  after  the  judg- 
ment was  rendered;  and  we  think  the  evidence  fails  to 
show  that  the  testator  had  received  the  balance  due  him 
in  his  life-time.  The  credit  of  the  administrator,  for  the 
payments  made  upon  the  judgment,  were  subject  to  the 
deduction  above  indicated ;  and  the  chancellor  did  not  err 
in  overruling  the  defendant's  second  exception  to  the  spe- 
cial register's  report. 

[9.]  The  administrator  should  have  been  allowed  the 
credit  designated  as  voucher  119,  for  costs  paid  on  the 
judgment  of  Gordon,  upon  the  principle,  that  the  suit 
was  defended,  and  it  does  not  appear  that  the  suit  or  the 
defense  of  it  was  the  result  of  bad  faith,  negligence,  or 
misbehavior  in  the  administrator. 

[12.]  The  credit  for  payment  made  to  Wm.  H.  Harrison  & 
Co.  was  not  sustained.  It  appears  from  the  testimony  of 
the  witness  who  is  said  by  the  special  register  to  have 
proved  this  credit,  that  he  did  not  know,  and,  therefore, 
could  not  prove,  all  the  facts  necessary  to  establish  the 
correctness  of  the  debt  and  its  payment.  The  letter  of  J. 
D.  Bracey,  which  was  offered  in  evidence  to  support  this 
and  some  other  items,  was  not  competent  testimony.  It 
amounted  to  nothing  more  than  hearsa}^,  and,  being  ob- 
jected tOj  cannot  be  deemed  evidence.  The  fact  that 
Bracey  was  dead,  or  had  left  the  country,  could  not  make 
his  mere  declarations,  either  written  or  spoken,  compe- 
tent evidence.  The  rejection  of  this  item  as  a  credit  by 
the  chancellor  was  proper. 

[13-14.]  The  testator  was  the  administrator,  in  South 
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Carolina,  of  the  estate  of  Braeey,  the  former  husband  of 
his  wife.  He  was  not  administrator  by  appointment  of 
any  court  in  tlie  State  of  Alabama.  The  orphans'  court 
of  Clarke  county,  in  which  the  administration  of  defendant 
Darrington  was  pending,  made  an  order  that  he  should 
pay  to  the  "  legatees  of  Jolly  Braccy  "  $2455  55,  on  ac- 
count of  the  hire  of  the  slave  Levin.  The  administrator 
paid  that  amount  to  the  children  of  the  deceased  Braeey, 
and  claimed  a  credit  for  the  payment ;  and  it  is  argued  in 
favor  of  the  allowance  of  the  credit,  that  the  administrator 
stands  justified  in  the  payment  by  the  decree  of  the 
orphans'  court ;  and  that,  aside  from  the  decree,  the 
demand  was  a  lawful  one,  which  the  administrator  was 
bound  to  pay.  The  decree  of  the  orphans'  court  was  void, 
because  it  had  no  jurisdiction  over  the  subject-matter. 
The  orphans'  court  has  no  authority  to  render  a  judgment 
or  decree  for  demands  against  an  estate,  unless  it  has  been 
declared  insolvent.  The  decree  of  the  orphans'  court, 
being  void,  aftbrded  no  protection  to  the  administrator. 

A  chancery  suit  was  instituted,  in  1826,  by  the  children 
of  Braeey,  to  whom  the  above  named  payment  was  made, 
to  recover  their  shares  of  the  estate  of  their  deceased 
father  from  Matherson,as  the  administrator  of  his  estate. 
This  suit  terminated,  in  1828,  in  a  settlement.  By  that 
settlement,  in  consideration  of  certain  property  and 
money  paid  to  them,  the  complainants  separately  released 
and  acquitted  Mathersonby  formal  instruments  of  writing, 
from  all  claim  against  him  as  administrator.  The  settle- 
ment and  release,  as  to  two  of  the  complainants  who 
were  infants,  was  ratified  by  a  decree  of  the  chancery 
court,  and  was  formally  ratified  in  writing  by  them  after 
attaining  majority.  These  releases  and  confirmations  of 
the  releases  were  all  set  out  in  an  exhibit  to  a  bill  in  chan- 
cery filed  against  the  testator  by  his  wife  and  cliildren. 
The  suit  instituted  by  that  bill  was  pending  at  the  death 
of  the  testator;  the  administrator,  Darrington,  was  made 
a  party  defendant ;  and,  after  he  became  a  party,  the  suit 
was  continued,  from  terra  to  term,  for  about  ten  years, 
when  it  was  dismissed.  The  decree  of  the  orphans'  court, 
upon  which  the  payment  was  made,  was  rendered  after 
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the  dismissal  of  the  suit.  The  admiuistrator  must  he 
regarded  as  having  had  notice  of  the  releases,  which  were 
exhibited  with  the  hill  in  chancery  in  the  suit  to  which 
he  was  so  long  a  defendant.  The  releases  constituted  a 
perfect  and  indisputable  defense  against  the  demands 
paid  oif  by  him.  Having  such  a  defense,  and  being  noti- 
fied, in  the  estimation  of  the  law,  of  its  existence,  he  has 
paid  the  claims  in  his  own  wrong,  and  is  entitled  to  no 
credit  for  such  payments.  It  was  not  necessary  that  the 
complainants  should,  by  allegations  in  their  bill,  contro- 
vert this  item  of  credit.  It  was  a  defensive  matter 
brought  forward  by  the  defendant,  which  it  was  incum- 
bent on  him  to  sustain  by  proof.  Defendant  was  neither 
entitled  to  a  credit  for  the  payment  to  John  D.  and  Melville 
Bracey,  nor  for  the  payment  to  McEae  in  right  of  his 
wife,  who  was  the  other  one  of  the  Bracey  children.  The 
chancellor  did  not  err  in  the  rejection  of  credits  designated 
as  vouchers  193  and  194. 

[15.]  The  credit  designated  by  voucher  197  is  for  pay- 
ment of  the  account  of  Blount  &  Sherman,  on  account  of 
professional  services  as  lawyers.  The  chancellor's  allow- 
.ance  of  a  credit  for  the  fees  in  the  cases  of  T.  W".  Smith 
&  Co.,  and  John  G.  McKenzie,  and  his  rejection  of  a 
credit  for  attorneys'  commissions  in  the  case  against 
Lenox  Blackie,  we  approve,  because  those  rulings  were 
required  by  the  state  of  the  testimony.  The  account 
contains  a  charge  of  $1000  for  a  fee  of  Blount  &  Sher- 
man in  the  chancery  suit  of  Mrs.  Matherson  and  her  chil- 
dren against  her  husband,  for  a  divorce  of  Mrs.  M.,  and 
the  enforcement  of  a  marriage  settlement;  a  charge  of 
$150  for  a  fee  of  the  counsel  of  Mrs.  Matherson  in  a  peti- 
tion for  'dViTRony  pendente  lite,  and  the  custody  of  the  chil- 
dren; and  a  charge  of  $50  for  "services  as  agent  in 
Mobile,  receiving  claims  against  the  estate,  giving  re- 
ceipts therefor,  settlement  of  John  Ferguson's  claim, 
advice,  &c." 

In  determining  whether  the  administrator  properly 
paid  the  charges  of  $1000  and  $150,  for  the  fees  of  Mrs. 
Matherson's  counsel  in  her  suit  for  divorce  and  the  enforce- 
ment of  a  marriage  settlement,  and  her  application  for 
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Si\im.ony  pendente  lite  and  the  custody  of  the  children,  two 
qut2stions  are  to  be  examined:  first,  whether  or  not  the 
chancery  court,  in  which  the  suit  "was  pending  at  the 
death  of  Matherson,  could  have  rendered  a  decree  for 
those  fees  against  the  administrator;  and,  secondly, 
whether  or  not  those  fees  could  have  been  recovered  from 
the  administrator  in  an  independent  suit. 

The  husband  is  not  responsible  for  his  wife's  expenses, 
in  a  suit  ag^ainst  him  for  the  enforcement  of  a  marriao;e 
settlement.  The  power  of  the  court  to  allow  to  the  wife, 
in  a  divorce  suit,  alimony  pendente  lite,  and  to  compel  pay- 
ment by  the  husband  of  her  expenses  in  the  suit,  is  predi- 
cated upon  grounds  which  have  no  application  to  a  suit 
in  reference  to  a  marriage  settlement.  If,  then,  the  chan- 
cery court  had  any  authority  to  render  a  decree  for  the 
counsel  fees  of  Mrs.  Matherson,  it  w^as  by  virtue  of  its  juris- 
diction over  the  subject  of  divorce. 

The  suit  progressed  without  an  order  for  the  payment 
of  Mrs.  Matherson 's  counsel  fees  until  Matherson  died.  By 
his  death  the  suit,  so  far  as  it  was  an  application  for 
divorce,  necessarily  terminated.  The  marriage  being 
dissolved  by  death,  there  was  no  interest  in  the  divorce 
feature,  which  survived  for  or  against  any  person ;  and, 
therefore,  the  suit  as  to  that  feature  abated  absolutely, 
and  was  not  susceptible  of  revivor. — Story's  Eq.  PI.  §§  329, 
330,  356 ;  Miller  v.  Woodman,  14  Ohio,  518.  After  the 
termination  of  the  power  of  the  court  over  the  subject  of 
the  divorce,  the  court  could  not  take  cognizance  of  Mrs. 
Matherson's  claim  to  an  allowance  of  counsel  fees  in  the 
divorce  suit.  Although  the  suit  was  revived  against  the 
administrator,  and  although  the  revivor  may  have  been 
proper  enough  in  reference  to  the  branch  of  the  case 
relating  to  the  marriage  settlement ;  yet  the  jurisdiction 
over  the  subject  of  divorce  was  at  an  end,  and,  with  it, 
the  authority  of  the  court  to  decree  in  Mrs.  Matherson's 
favor  her  counsel  fees.  It  results,  that  the  administrator 
is  not  justified  in  the  payment  of  those  counsel  fees  upon  , 
the  ground  that  he  might  have  been  compelled  to  pay 
them  by  an  order  in  the  chancery  suit,  which  was  still 
pending. 
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There   are   other  satisfactory  reasons  why   the  court 
cannot,  after  the  husband's  death,   proceed  in  the  wife's 
divorce  suit,  to  render  a  decree  against  the  defendant's 
representative  for  the  counsel  fees.     The  allowance  of  the 
wife's  expenses  in  a  divorce  suit  is  analogous  to  the  allow- 
ance of  alimony  j^^^denie  Hie,  and  temporary  alimony,  as 
contradistinguislied  from  that  permanent  alimony,  which 
is  the  result  of  a  divorce  a  vinculo  mairhnonii.     It  has  been 
decided,  that  the  wife  may  recover,  after  the  termination 
of  the  marriage,  arrearages  of  alimony  due  by  virtue  of  a 
decree  rendered  pending  the  marriage. — Harrison  v.  Har- 
rison,  20  Ala.  629 ;  Smith  v.  Smith,  1  Root,  349.     But 
the  authorities  clearly  establish  the  proposition,  that  a. 
recovery  for  a  maintenance  during  the  marriage  cannot 
be  had  after  the  husband's  death. — Anonymous,  2  Des.  198 ; 
Gaines  v.  Gaines,  9  B.  Monroe,  295;  Bishop  on  M.  &  1). 
§  559 ;  8  Simons,  321 ;  7  Simons,  22.     The  principle  is  as 
applicable  to  the  recovery  of  counsel  fees,  as  temporary 
alimony.     Besides,   the  allowance  of  counsel  fees  in  a 
divorce  suit  is  but  an  incident  to  the  jurisdiction  over  the 
subject  of  the  divorce,   and  is  subject  to  the  discretion  of 
the  court ;  to  be  exercised,  however,  according  to  estab- 
lished principles.— Bishop  on  M.  &  D.  §§  574,  581 ;  Rich- 
ardson V.  Richardson,  4  Porter,  467,  479 ;  Willard's  Eq. 
Jur.  664;  McGee  v.  McGee,  10  Georgia,  477;  2  Kent's 
Com.  99,  note  a  ;  N'orth  v.  North,  1  Barb.  Ch.  R.  241 ; 
Melizet  v.  Melizet,  1  Parsons'  Select  Equity  Cases,  (Penn.) 
78.     That  the  chancery  court,  which  has  had  jurisdiction 
of  a  divorce  suit,  cannot,  after  the  respondent  husband 
has  died,  decree  to  the  wife  her  counsel  fees,  is  a  corollary 
from  the  propositions,  that  the  jurisdiction  over  the  mat- 
ter of  divorce  has  ceased,  and  that  the  allowance  of  such 
fees  is  an  incident  to  that  jurisdiction,  and  a  matter  within 
the  chancellor's  discretion  to  be  exercised  in  the  divorce 
suit.     As  the  chanceiy  court  could  not  have  ordered  the 
payment  of  the  charges  under  consideration,  it  follows 
that  the  administrator  has  wrongfully  paid  them,  unless 
they  could  have  been  recovered  from  him  in  an  independ- 
ent suit. 

[16.]  The  services  of  the  counsel  for  Mrs.  Matherson 
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were  not  rendered  under  a  contract  with  Matherson ;  and 
his  administrator  could  only  be  subjected  to  their  pay- 
ment, by  action,  upon  the  idea  of  an  implied  contract. 
The  law  implies  a  contract  by  the  husband  to  pay  for 
necessaries  furnished  to  the  wife,  when  he  has  driven  her 
from  home  by  cruelty ;  but  the  counsel  fees  in  a  divorce 
suit  are  not  necessaries.  Lord  Ellenborough,  in  the  case 
of  Shepherd  v.  Mackoul,  3  Camp.  326,  classed  a  lawyer's 
fee  for  assisting  the  wife  to  exhibit  articles  of  peace  as 
necessaries.  The  decision  is  placed  upon  the  ground, 
that  the  exhibition  of  articles  of  peace  was  the  necessary 
means  of  preservation  and  safety  to  the  wife.  To  no 
greater  extent  has  the  charging  of  the  husband  with  the 
fees  of  the  wife's  counsel  as  necessaries  been  carried. 
Suits  for  divorce,  or  in  reference  to  a  marriage  settlement, 
are  not  the  necessary  means  of  preservation  and  safety ; 
and  professional  charges  in  such  cases  do  not  come  within 
the  principle  of  Shepherd  v.  Mackoul,  supra,  and  cannot 
be  deemed  necessaries. — Shelton  v.  Pendleton,  18  Conn. 
417 ;  Wing  v.  Hurlburt,  15  Yt.  607. 

[17.]  We  are  constrained  to  decide,  that  the  adminis- 
trator was  not  entitled  to  a  credit  for  the  payment  of  the 
charge  for  "services  as  agent  in  Mobile,  receiving  claims 
against  the  estate,  giving  receipts  therefor,  settlement  of 
John  Ferguson's  claim,  advice,  &c.''  The  law  does  not 
require  the  administrator  to  appoint  an  agent  at  any  par- 
ticular place,  for  the  reception  of  claims  against  the  estate. 
It  is  for  the  creditors  to  go  to  the  administrator  for  the 
presentation  of  their  demands,  and  not  for  the  adminis- 
trator to  appoint  an  agent  for  their  convenience.  There 
does  not  appear  to  have  been  any  necessity  for  such 
agency.  The  administrator  cannot  be  allowed  a  credit 
for  money  expended  in  the  compensation  of  an  agent, 
whose  appointment  was  neither  necessar}^  nor  required  by 
law.  What  part  of  the  charge  was  for  the  services  of 
such  agent,  and  what  part  for  the  other  services  mention- 
ed, cannot  be  determined,  and  the  entire  credit  must  be 
rejected. 

We  approve  of  the  decisions  of  the  court  below,  in 
reference  to  the  diifereut  items  which  compose  the  account 
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for  the  payment  of  which  a  credit  designated  as  voucher 
197  was  claimed. 

[18.]  The  chancellor's  decree  in  sustaining  the  excep- 
tion of  complainants  to  tlie  allowance  by  the  special  reg- 
ister of  the  credit  marked  voucher  215,  and  in  overruling 
the  exception  of  the  defendant  to  its  rejection,  is  correct. 
The  credit  is  not  sustained,  as  the  counsel  suppose,  by 
the  special  register's  assertion  that  it  was  admitted.  There 
is  no  proof  whatever  to- sustain  the  correctness  of  the  ac- 
count, except  an  affidavit  that  it  was  made  out  by  a  book- 
keeper, since  deceased.  It  does  not  appear  that  the  entries 
on  the  book  were  made  at  or  near  the  time  of  the  trans- 
actions chronicled,  or  that  they  were  made  on  the  book 
giving  an  account  of  the  daily  transactions  of  the  clerk, 
or  that  they  were  charged  on  the  book  by  the  clerk  since 
deceased.  There  is  no  case,  or  principle,  which  recog- 
nizes such  proof  as  sufficient  to   establish  an   account. 

3  Phillipps  on  Evidence,  695 ;  Clemens  v.  Patton,  Done- 
gan  &  Co.,  9  Porter,  289;  Nolley  v.  Holmes,  3  Ala. 
642  ;  Everley  v.  Bradford,  4  Ala.  371 ;  Batre  v.  Simpson, 

4  Ala.  305. 

[19.]  The  credit  designated  as  voucher  225  was  for  the 
payment  of  the  account  of  J.  C.  Hodges,  for  repairing  a 
carriage.  The  carriage  was  the  same  one  furnished  Mrs. 
Matherson  by  her  husband  when  living  apart  from  him. 
We  concur  with  the  chancellor,  that  this  carriage,  after 
Matherson's  death,  was  a  part  of  the  estate.  The  testa- 
tor directs  the  whole  of  the  personal  estate  to  be  divided 
among  his  children,  and,  in  the  description  of  it,  mentions 
pleasure-carriages.  He  also  requires  the  estate  to  be  kept 
together  until  the  21st  March,  1852;  and  it  is  made  the 
duty  of  the  representatives  of  the  estate,  to  educate, 
clothe,  and  maintain  the  children.  Under  this  will,  it  was 
proper  for  the  administrator  to  retain  the  carriage  unsold. 
It  is  most  reasonable  to  conclude,  that  the  testator,  in 
authorizing  the  retention  of  the  carriage,  intended  that 
it  should  be  used  by  his  children.  Three  of  the  children 
were  daughters.  Taking  that  fact  and  the  magnitude 
of  the  estate  into  consideration,  we  cannot  say,  that  the 
keeping  up  of  the  family  carriage  was  not  legitimate,  as 
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a  part  of  a  proper  maintenance ;  especially  as  the  will 
authorized  the  retention  of  the  carriage.  We  think, 
therefore,  that  the  payment  for  the  repairs  of  the  carriage, 
so  as  to  make  it  subserve  its  appropriate  purpose,  was  a 
legitimate  charge  against  the  estate.  Certainly,  the  widow 
had  no  rijrht  to  use  the  carriage ;  but  we  have  no  data 
before  us,  upon  which  a  charge  against  the  administrator 
could  be  made  for  the  detriment  done  by  the  widow  in 
the  use  of  the  carriage  along  with  her  children.  "We  de- 
cide, that  the  administrator  was  entitled  to  a-  credit  for 
the  payment  of  J.  C.  Hodges,  designated  as  voucher  225. 

The  credit  for  payment  of  J.  P.  Portis,  for  professional 
services,  designated  by  voucher  236,  was  rejected  by  the 
chancellor.  The  testimony  was  insufficient  to  establish 
the  correctness  of  the  account  upon  which  the  payment  ^ 
was  made ;  and,  therefore,  the  rulings  of  the  court  below 
in  sustaining  the  exceptions  by  complainants  to  the  allow- 
ance of  the  credit  by  the  special  register  and  the  register 
are  approved. 

[20-21.]  A  suit  in  the  circuit  court  of  the  United 
States  was  brought  against  the  administrator  by  Angus 
Stewart,  upon  two  notes;  and  judgment  was  recovered. 
The  case  was  taken  by  writ  of  error  to  the  supreme  court  of 
the  United  States,  and  the  judgment  was  affirmed.  The 
administrator  then  filed  a  bill  in  equity  for  the  injunction 
of  the  judgment,  which  resulted  in  a  compromise,  by 
which  a  large  reduction  was  made  upon  the  original  re- 
covery. The  claim  of  the  administrator  to  credits  for  the 
attorney's  fees  in  the  suit  at  law,  and  for  the  costs  of  the 
different  proceedings,  was  contested  in  the  court  below. 

The  administrator  was  denied  a  credit  for  the  payment 
of  one  of  his  counsel,  upon  the  ground,  that  he  was  enti- 
tled to  no  compensation,  in  consequence  of  his  neglect  to 
take  a  bill  of  exceptions,  for  the  purpose'of  revising  the 
decision  of  the  court  upon  the  question,  whether  the  proof 
in  the  cause  was  sufficient  to  revive  a  cause  of  action 
barred  by  the  statute  of  limitations.  The  suit  was  upon 
two  notes  of  the  testator.  The  only  testimony  adduced 
on  the  trial,  to  show  a  revival  of  the  cause  of  action,  was 
that  of  one  Levy.     That  testimony  was  to  the  following 
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efiect :  In  1836,  Levy  met  ttie  testator  in  Mobile,  and 
reminded  him  of  the  promise,  made  many  years  before, 
to  pay  the  notes  when  he  became  able.  The  testator  said, 
he  did  not  deny  it,  and  that  it  was  likely  he  had  made 
such  observation ;  and  he  expressed  a  grateful  recollection 
of  the  kindness  done  him  through  one  of  the  payees  of 
the  notes.  The  testator  asked  where  the  notes  were,  and, 
being  told  that  they  were  in  South  Carolina,  said,  that  he 
could  do  nothing,  unless  they  were  present.  Levy  then 
told  him,  that  from  what  he  had  said,  he  w^as  bound,  not 
only  in  justice,  but  by  every  sentiment  of  honor,  to,  pay 
the  deriiand.  Matherson  replied,  that  whenever  the  notes 
were  presented,  he  would  make  a  satUfactory  arrangement ; 
that  the  iiayment  of  the  principal  ought  to  he  satisfactory,  and 
that  he  icished  Levy  to  so  advise  the  creditor. 

Upon  the  principles  of  the  leading  case  of  Bell  v.  Mor- 
rison, 1  Peters,  351,  which  have  been  sanctioned  by 
repeated  decisions  of  this  court,  we  think  the  testimony 
was  insufficient  to  revive  the  debts. — Evans  v.  Carey, 
29  Ala.  99 ;  Pool  v.  Relfe,  23  Ala.  701 ;  Towns  v.  Fergu- 
son, 20  Ala.  147;  Eoss  v.  Ross,  20  Ala.  104;  Deshler  v.  ' 
Cabiness,  10  Ala.  959  ;  Lowthcr  v.  Chappell,  8  Ala.  353 ; 
New^house  v.  Redwood,  7  Ala.  598  :  Crawford  v.  Childress, 
1  Ala.  489 ;  St.  John  v.  Garrow,  4  Porter,  223. 

The  statutes  of  limitations  was  pleaded.  At  one  time 
the  court  decided  the  question  in  fhvor  of  the  defendant, 
and  the  plaintifi'took  a  non-suit,  which  was  set  aside.  Upon 
the  final  trial,  the  question  of  the  sufficiency  of  the  testi- 
mony to  revive  the  debt  w^as  argued  by  the  counsel  for 
the  defendant."  There  seems  to  have  been  no  want  of 
ability,  learning,  or  care,  in  the  argument  by  defendant's 
counsel.  The  argument,  however,  did  not  prevail;  and 
the  court  charged  the  jury,  that  the  testimony  was  suffi- 
cient to  take  the  case  out  of  the  statute  of  limitations.  The 
counsel,  notwithstanding  the  decision  of  the  court,  adhered 
to  his  opinion,  but  omitted  to  take  a  bill  of  exceptions. 
Why  he  did  not  is  not  disclosed.  It  is  manifest  it  was 
not  because  he  was  ignorant  of  the  law;  for  he  had  twice 
asserted,  and  maintained  by  argument,  the  true  doctrine 
of  the  law  as  we  understand  it.     It  may  have  been  the 
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result  of  negligence ;  or  because  deferring  somewhat  to 
the  opinion  of  the  presiding  judge;  and  made  by  his 
failure  in  the  court  below  distrustful  of  the  maintenance 
of  his  views  in  the  appellate  court,  his  judgment  dictated 
the  expediency  of  a  forbearance  to  except.  We  are  not 
to  presume  negligence,  when  the  facts  of  the  case  may  as 
well  consist  with  some  other  hypothesis. — Mardis  v. 
Shackelford,  4  Ala.  493.  We  cannot  say  that  there  was 
negligence.  There  was  manifestly  no  ignorance  of  law. 
It  is  a  case  in  which  one,  attentive  to  his  duties,  and 
understanding  the  law,  has  committed  an  error  of  judg- 
ment, in  determining  whether  he  should  yield  to  or  revise 
a  decision  of  the  court.  The  degree  of  confidence  which 
one  has  in  his  own  opinion,  and  the  amount  of  respect 
which  he  has  for  that  of  the  presiding  judge,  are  all  ele- 
ments influencing  the  decision  of  such  a  question.  The 
ruling  of  the  court  involved  not  merely  a  knowledge  of 
the  law,  but  the  ascertainment  of  the  meaning  of  the  tes- 
timony. The  judge  doubtless  understood  the  law  cor- 
rectly, and  only  erred  in  the  conclusion,  that  the  testimony 
established  with  requisite  clearness  a  willingness  and  lia- 
bility to  pay  the  debts.  While  we  think  the  testimony 
was  not  suflicient,  it  is  undeniable,  that  the  question  is 
not  so  clear  that  it  might  not  differently  strike  the  minds 
of  able  lawyers.  When  a  lawyer  yields  to  the  opinion  of 
the  presiding  judge,  in  reference  to  such  a  question,  and 
forbears  to  take  an  exception,  he  cannot  be  convicted  of 
a  want  of  professional  skill,  professional  knowledge,  or 
professional  diligence. 

For  such  errors  of  judgment  as  w^e  think  the  attorney 
in  this  case  committed,  neither  authority,  principle,  nor 
policy  requires  that  the  profession  should  be  held  liable. 
In  Purvis  v.  Landell,  12  Clark  &  Finelly,  91,  before  the 
House  of  Lords,  Lord  Campbell  said :  "It  would  be  mon- 
strous to  say  he  [an  attorney]  is  responsible  for  falling 
into  what  must  be  considered  a  mistake.  You  can  only 
expect  from  him  that" he  will  be  honest  and  diligent ;  and 
if  there  is  no  fault  to  be  found,  either  with  his  integrity 
or  diligence,  that  is  all  for  which  he  is  answerable.  It 
would  be  utterly  impossible  that  you  could  ever  have  a 
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class  of  men,  who  would  give  a  guaranty  binding  them- 
selves, in  giving  leo^al  advice  and  conducting  suits  at  \aw, 
to  be  always  right."  While  we  are  not  prepared  to  en- 
dorse all  that  is  said  in  this  quotation,  which  relates  to 
attorney's,  and  not  to  professional  men  charged  with 
the  trial  of  causes,  we  approve  it  fully,  to  the  extent 
that  a  lawyer  cannot  be  responsible  for  an  error  which 
is  the  result  of  neither  ignorance,  negligence,  nor  fraud. 
The  lawyer  must  be  guilty  of  some  misconduct,  or 
some  fi'audulent  proceeding,  or  should  be  chargeable 
with  gross  negligence,  or  with  gross  ignorance,  to  ren- 
der him  liable ;  and  it  is  so  said  b}^  Lord  Campbell  in  the 
above  named  case. — Story  on  Agency,  27;  Parker  v. 
Kolls,  28  English  Law  and  Equity  Rep.  424 ;  Evans  v. 
Watrous,  2  Porter,  205  ;  Cox  v.  Sullivan,  7  Georgia,  144 ; 
Hart  &  Hodge  v.  Frame,  6  Clftrk  &  Finelly,  193;  Kemp 
V.  Burt,  4  Barn.  &  Adol.  424,  (24  E.  C.  L.  93.) 

The  attorney  could  have  recovered  his  fee  from  the 
administrator;  and,  therefore,  the  administrator  should 
have  been  allowed  a  credit  for  its  payment.  This  credit 
is  designated  as  voucher  239. 

[22.]  The  administrator  was  entitled  to  a  credit,  also, 
for  the  payment  of  the  fee  of  Mr.  Blount  in  the  same  case. 
The  special  register  says,  the  voucher  was  proved  by 
Blount,  and  by  the  testimony  attached  to  the  account, 
which  consists  of  statements  that  the  services  were  w^orth 
the  amount  charged.  The  chancellor  rejected  the  credit, 
because  it  appears  that  Mr.  Blount  was  not  present  at  the 
final  trial  of  the  cause.  What  the  contract  between  Mr. 
B.  and  his  client  was,  does  not  appear.  We  do  not  say 
that  the  fee  could  have  been  recovered,  if  the  engagement 
of  Mr.  B.  had  been  a  general  one,  to  represent  the  inter- 
ests of  the  defendant  in  the  suit.  Such,  however,  is  not 
shown  to  have  been  the  contract;  and  upon  a  principle 
heretofore  laid  down  in  this  opinion,  we  must  intend, 
when  the  register  says  the  item  was  proved,  and  the  con- 
trary does  not  appear,  that  it  was  sustained  by  sufficient 
testimony.  The  contract  does  not  appear  to  have  been 
such  that  the  value  of  the  services  actually  rendered  could 
not  have  been  recovered  upon  a  quantum  meruit;    and, 
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therefore,  the  entire  credit  designated  as  voucher  340  must 
be  allowed. 

[23.]  The  litigation  in  the  supreme  court  of  the  United 
States,  and  in  equity  after  the  judgment  at  law,  was  had 
in  good  faith  by  the  administrator,  under  and  in  pursu- 
ance to  the  advice  of  learned  counsel,  and  under  circum- 
stances of  probable  success,  as  it  appeared  to  the  adminis- 
trator with  the  lights  before  him,  and  attainable  by 
reasonable  diligence.  After  the  making  of  vigorous  and 
industrious  eflbrts  to  procure  the  testimony  necessary  to 
sustain  the  bill  in  equity,  without  success,  and  when  there 
was  no  farther  prospect  of  obtaining  such  testimony,  the 
administrator,  under  the  advice  of  counsel,  effected  a  com- 
promise, by  which  a  large  reduction  was  obtained.  This 
compromise  was  beneficial  to  the  estate  ;  and,  in  making 
it,  the  administrator  did  not  transcend  his  powers. — Wool- 
fork  V.  Sullivan,  23  Ala.  548.  The  authorities  justify  the 
decision,  that  the  administrator  was  entitled  to  a  credit 
for  the  costs  and  reasonable  expenses  of  litigation  had 
under  the  circumstances  above  stated. — Fao;an  v.  Faoran, 
15  Ala. ;  Vez  v.  Emery,  5  Vesey,  141 ;  Doyle  v.  Blake, 
2  Sch.  &  Lef  243 ;  2  Lomax  on  Ex'rs,  501 ;  Jones  v.  Deyer 
and  Wife,  16  Ala.  228. 

Several  of  the  contested  items  of  cost  are  sustained  only 
by  the  special  register's  assertion  that  they  are  proved, 
and  have  been  hereinbefore  allowed,  upon  the  principle 
that  the  register's  statements  must  be  deemed  true 
when  the  contrary  does  not  appear.  Vouchers  375  and 
587,  being  for  a  part  of  the  costs,  were  proper  credits. 

Voucher  464,  which  is  claimed  to  have  been  for  costs  in 
this  case,  is  not  sustained.  The  evidence  shows  the  pay- 
ment, but  does  not  show  that  such  costs  accrued.  The 
special  register  says  it  was  proved  by  the  marshal's  receipt. 
The  complainants'  exception  to  this  credit  should  have 
been  sustained. 

[24.]  So  much  of  voucher  532  as  is  for  commissions  of 
the  marshal  for  collecting  an  execution  on  the  Stewart 
judgment  was  rejected,  upon  the  ground  that  the  account 
showed  that  the  administrator  had  funds  in  his  hands 
with  which  to  have  made  the  payment  without  the  issue 
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of  an  execution.  The  remainder  of  the  voucher  was 
properly  allowed  as  a  credit.  If  it  should  appear,  upon 
the  restatement  of  the  account  in  accordance  with  the 
decisions  of  this  opinion,  that  the  administrator  had 
funds  .of  tlie  estate  in  his  hands  adequate  to  the  payment 
of  the  judgment  when  the  execution  issued,  he  should 
not  be  allowed  a  credit  for  the  marshal's  commissions. 
"When  no  reason  for  the  postponement  of  payment  exists, 
and  the  administrator  has  the  means  of  payment,  he 
should  not  permit  the  estate  to  be  taxed  with  the  expenses 
of  a  collection  by  the  marshal  or  sheriff. 

[25.]  The  credit  designated  as  voucher  447  was  for  the 
payment  of  costs  in  the  case  of  Hall,  AYeeks  &  Co.  against 
the  administrator.  This  voucher  was  properly  rejected, 
upon  the  ground  that  there  was  no  proof  of  the  correct- 
ness of  the  hill  of  costs  paid  by  the  administrator.  The 
credits  designated  by  vouchers  270,  352,  583,  271,  313, 
415,  519,  522,  576,  577,  574,  596,  606,  and  407,  were  all 
properly  rejected,  because  they  were  not  sustained  by 
evidence.  There  must,  in  every  case,  be  proof  of  the 
payment,  and  proof  of  the  correctness  of  the  demand  paid. 
Gaunt  and  Wife  v.  Tucker,  18  Ala.  417 ;  Savage  v.  Ben- 
ham,  11  Ala.  49. 

Upon  the  principle  heretofore  laid  down,  as  to  the  allow- 
ance to  an  administrator  of  a  credit  for  the  payment  of 
costs  of  unsuccessful  litigation,  voucher  293  was  properly 
allowed  as  a  credit  in  the  court  below.  Voucher  446  was 
also  properly  allowed  as  a  credit,  upon  the  principle  that 
there  was  no  evidence  of  negligence,  misbehavior,  or  im- 
proper conduct  in  the  litigation. 

[26.]  The  complainants  assign  for  error  the  overruling 
by  the  chancellor  of  their  exception  to  the  allowance  of 
a  credit  for  the  payment  of  D.  B.  Ogden's  fee  as  counsel 
for  the  administrator  in  the  case  of  Stewart  in  the  su- 
preme court  of  the  United  States.  There  is  no  proof, 
and  no  statement  from  which  we  can  infer  that  there  was 
proof,  of  the  value  of  the  services  rendered.  We  cannot 
look  to  the  argument,  as  we  find  it  printed  in  the  report 
of  the  case  in  2d  Howard,  and  take  judicial  cognizance 
that  the  making  such  an  argument  in  such  a  case  was 
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worth  the  amount  charged.  The  chancellor  erred  in  the 
allowance  of  this  credit,  which  is  designated  as  voucher 
314. 

If  it  be  conceded,  that  the  justness  of  the  account  was 
established,  for  the  payment  of  which  a  credit  designated 
as  voucher  343  was  claimed,  the  credit  was  nevertheless 
properly  rejected,  because  there  was  no  proof  of  the 
payment. 

[27.]  In  the  chancellor's  decree,  ordering  a  reference  to 
the  register,  after  passing  upon  the  report  of  the  special 
register,  he  directs,  that  witnesses  whose  depositions  had 
been  taken,  or  who  had  been  orally  examined  on  the 
former  reference,  should  not  be  examined,  unless  the 
witness  should  make  affidavit  to  the  facts  omitted  in  his 
former  testimony,  and  the  party  desiring  the  testimony 
should  make  affidavit  that  he  had  no  knowledge  of  the 
same  until  after  the  former  examination. 

Jt  is  clear  from  the  authorities,  that  a  party  has  no 
right,  upon  a  reference,  to  re-examine  a  witness  whose 
testimony  was  taken  before  the  hearing,  or  whose  exam- 
ination has  been  taken  in  writing  upon  a  previous  refer- 
ence, without  an  order.— 2  Daniell's  Ch.  PL  &  Pr.  1383, 
1384,  1385,  1386;  3  Greenl.  Ev.  §  336;  Remsen  v.  Eem- 
sen,  2  Johns.  Ch.  R.  495  ;  Jenkins  v.  Etheridge,  3  Story, 
299 ;  Courtenay  v.  Hoskins,  2  Russell,  253 ;  Metford  v. 
Peters,  8  Simons,  630 ;  Cowslade  v.  Garnish,  2  Vesey,  sr. 
270  ;  Rowley  v.  Adams,  1  Mylne  &  Keene,  543 ;  Vaughan 
V.  Lloyd,  1  Cox,  312;  Smith  v.  Althus,  11  Vesey,  564 ; 
Whittaker  V.  Wright,  2  Hare,  321.  After  a  careful  exam- 
ination, we  find  no  authority  conflicting  with  the  law  as 
above  laid  down,  except  Svvinford  v.  Home,  5  Madd.  379, 
which  seems,  from  the  imperfect  report  of  the  case,  to 
maintain  the  proposition,  that  a  witness  examined  before 
the  decree  may  be  re-examined  before  the  master  as  to 
different  matters,  without  an  order.  But  the  authority  is 
denied  in  Tamlyn  on  Evidence,  82.  Exceptions  are  ad- 
mitted to  the  general  rule^  where  the  reason  of  the  rule  is 
inapplicable.  Thus,  a  witness  may  be  examined,  without 
an  order,  as  to  all  matters  not  in  issue  when  the  previous 
examination  was  taken,  and  as  to  all  collateral  questions 
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which  may  arise ;  and  a  witness  who  has  been  previously 
examiiied  to  prove  exhibits,  may  be  examined  as  to  other 
questions ;  and  there  are,  doubtless,  other  exceptions  to 
the  general  .rule,  growing  out  of  special  circumstances. 
No  circumstances  exist,  which  would  authorize  us  to  make 
this  case  an  exception  to  the  general  rule. 

The  register  permitted  the  examination  of  the  wit- 
nesses who  had  been  previously  examined,  and  then 
excluded  the  testimony  from  his  consideration,  but 
reported  it  to  the  chancellor.  We  perceive  no  item,  the 
decision  upon  which  would  have  been  changed  by  the 
admission  of  the  testimony  rejected,  except  the  payment 
to  J).  W.  Murphy  for  professional  services,  designated  as 
voucher  460.  The  witness  whose  testimou}^  was  reject*  d, 
had  been  previously  examined  more  than  once,  as  to 
other  points;  and  it  is  highly  improbable  that  the  party 
offering  him  was  not  aware  of  what  he  would  prove. 
Much  is  left  to  the  discretion  of  the  chancellor,  in  deter- 
mining under  what  circumstances  a  re-examination  may 
be  allowed. — Beach  v.  Fulton  Bank,  3  Wendell,  573  ; 
Phillips  V.  Thompson,  1  Johns.  Ch.  R.  140.  Allowing  a 
proper  margin  to  the  chancellor's  discretion,  and  proper 
effect  to  the  peculiar  circumstahces  under  which  the  wit- 
ness stood,  we  cannot  say  that  the  rule  laid  dovT'u  was  too 
rigid  in  its  application  to  the  particular  evidence.  With- 
out determining  whether  it  is  a  correct  practice  for  the 
chancellor,  ex  mero  moiu,  to  prescribe  in  advance  such  a 
rule  as  was  laid  down  in  this  case,  we  cannot  decide  that 
the  application  of  the  rule  was  improper,  in  the  only  par- 
ticular in  which  it  operated  to  the  prejudice  of  the  de- 
fendant. . 

[28.]  The  account  of  Ledyard,  Hatter  &  Co.  against  the 
testator,  numbered  voucher  440,  was  established,  in  part, 
by  an  affidavit  which  accompanies  it,  and  is  reported  in 
the  evidence  without  objection  by  the  complainants.  The 
objection  was  to  the  entire  account,  a  part  of  which,  at 
least,  was  proved  ;  and,  therefore,  we  cannot  say  that  the 
chancellor  erred  in  overruling  the  exception. 

[29.]  The  administrator  was  clearly  chargeable  with 
the  $1500  which  he  permitted  to  go  into  the  hands  of 
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Wm.  A.  Matherson.  The  register  allowed  him  credits 
for  80  much  of  that  sum,  as  was  appropriated  to  purposes 
constituting  a  legitimate  charge  upon  the  estate.  The 
estate,  as  heretofore  decided,  was  not  chargeable  with  the 
payment  of  Mrs.  Matherson's  dehts,  or  with  the  duty  of 
furnishing  money  to  her;  and,  therefore,  the  court  bel6w 
did  not  err  in  the  rejection  of  the  credit  for  so  much  of 
the  above  stated  sum,  as  was  appropriated  to  the  payment 
of  Mrs.  M.'s  bank  debt,  and  aS  was  furnished  to  her.  The 
complainants  objected  to  the  charging  of  the  administra- 
tor with  the  sum  of  $1500,  upon  the  ground  that  the  sale 
of  the  land,  of  which  it  was  in  part  the  proceeds,  was  void. 
The  invalidity  of  the  sale  is  argued  from  the  fact,  that 
the  land  was  devised  by  the  testator's  will.  We  think 
the  statute  gives  jurisdiction  over  the  lands  of  decedents 
where  they  have  been  devised,  (Clay's  Dig.  224;)  and  the 
sale,  which  the  court  had  jurisdiction  to  order,  would  not 
be  void.  The  chancellor,  therefore,  committed  no  error 
in  treating  the  proceeds  of  the  sale  of  the  land  as  assets 
of  the  estate.  "We  approve  all  the  rulings  of  the  chancel- 
lor in  reference  to  this  sum  of  $1500,  which  have  relation, 
to  youchers  454,  398^,  400^,  409i,  410^,  438i,  445^, 
455|. 

We  are  unable  to  find  in  the  transcript  the  judgments 
in  favor  of  W.  Cook  and  J.  A.  Davis,  for  the  payment  of 
which  the  administrator  was  allowed  credits,  designated 
as  vouchers  474  and  475.  The  special  register  says,  that 
the  credits  were  proved  by  judgments ;  and  we  will  pre- 
sume, in  the  absence  of  every  thing  to  the  contrary,  that 
the  judgments  were  such  as  to  a&ord  priina-facie  evidence 
of  correct  charges  against  the  estate.  The  allowance  of 
the  commissions  must,  as  decided  in  reference  to  another 
item,  depend  upon  the  state  of  the  account  when  the 
executions  issued.  The  credits  are  to  be  allowed,  except 
as  to  commissions  for  collection ;  which  are  also  to  be 
allowed,  unless  it  appears  that  the  administrator  had  funds 
of  the  estate,  which  he  might  have  appropriated  to  the 
discharge  of  the  judgments,  before  executions  issued. 

[30.]  The  account  of  Gates   &  Smith,  designated  by 
vouchers  557  and  558,  was  proved  before  the  register.     A 
18 
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part  of  the  account  was  for  articles  furuislied  Mrs.  Matli- 
erson,  ajid  was  not  a  proper  charge  against  the  estate. 
But  the  exception  by  defendant  was  a  general  one,  to  the 
exclusion  of  the  entire  account,  and  not  of  the  legal  part; 
and  the  chancellor  therefore  did  not  err  in  overruling  the 
exception  in  toto. 

[31.]  The  administrator  should  have  been  allowed  a 
credit  for  the  payment  of  voucher  578.  The  parol  evi- 
dence of  the  judgment  and  witness  tickets,  was  illegal; 
but  the  complainants  waived  that  question,  by  omitting 
to  object  to  the  evidence.  Looking  at  such  evidence,  we 
find  enough  in  the  record  to  sustain  the  credit. 

We  think  the  proof  establishes  the  correctness  of  the 
claims  of  Cooper  &  Portis,  together  designated  as  voucher 
600 ;  and  the  credits  should  have  been  allowed. 

[32-3.]  The  administrator  claimed  credit  for  the  hire  of 
slaves  belonging  to  the  estate,  which  he  purchased  at  a 
sale  made  by  the  order  of  the  orphans'  court,  after  the 
commencement  of  this  suit,  and  before  the  filing  of  the 
amended  and  supplemental  bill.  The  slaves  have  remain- 
ed upoi^  the  plantation  ;  and  it  is  contended  for  the 
administrator,  that  the  sale  was  valid  and  maintainable, 
and  that  therefore  he  was  entitled  to  the  hire  of  those 
slaves  after  the  sale.  We  do  not  stop  to  inquire,  whether 
the  sale  in  this  case  can  be  sustained,  when  tested  as  to 
its  fairness  ;  because,  in  applying  the  principles  laid  down 
by  this  court  in  a  previous  opinion  in  this  case,  we  are 
led  to  the  conclusion,  that  the  sale  must  be  avoided  upon 
a  different  ground. 

The  complainants,  after  the  sale,  by  supplemental  bill 
obtained  an  injunction  of  the  removal  or  sale  of  the 
slaves  by  the  administrator ;  and  this  court,  in  21  Ala. 
169,  revised  and  reversed  the  decree  of  the  chancellor 
dissolving  the  injunction.  The  question  of  the  validity 
of  the  sale  was  then  expressly  left  undecided ;  but  the 
court  held,  that  the  withdrawal  of  the  administration  from 
the  orphans'  court  was  effected  by  the  filing  of  the  orig- 
inal bill  in  this  case ;  and  that  proposition  must  be  deem- 
ed indisputable  law  in  this  case.  We  should  be  inclined 
to  decide,  as  a  sequence  from  that  proposition,  that  the 
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orphans'  court  had  no  jurisdiction  to  order  the  sale ;  but, 
as  the  court  then  left  the  question  undecided,  and  its 
decision  is  not  now  necessary,  we  leave  it  open.  In  that 
decision,  it  is  declared  to  be  the  duty  of  the  chancellor  to 
avoid  the  sale,  if  it  in  any  manner  should  conflict  with 
the  proper  exercise  of  remedial  justice,  or  should  in  any 
manner  embarrass  the  administration  of  the  estate  in 
equity.  When  the  jurisdiction  of  the  chancery  court 
attached,  it  became  its  province  and  its  duty  to  distribute 
the  property  as  required  by  the  law  and  the  will,  if  a  sale 
should  not  be  necessary  to  meet  the  demands  against  the 
estate ;  and  to  decide  upon  the  necessity  of  a  sale,  and 
what  property  should  be  sold.  By  an  order  of  the 
orphans'  court,  for  the  sale  of  about  fifty  slaves,  it  would 
seem  inevitable  that  the  chancery  court  would  be  materi- 
ally disturbed  and  embarrassed  in  the  exercise  of  its 
power  in  those  particulars.  By  the  making  of  the  sale  by 
order  of  the  orphans'  court,  the  chancellor  was  reduced  to 
the  necessity  of  permitting  the  slaves  to  go  into  the  pos- 
session of  the  administrator,  or  of  retaining  them  upon 
the  estate  by  an  exercise  of  his  high  powers.  The  latter 
course  this  court  decided  was  the  proper  one,  until  the 
settlement  of  the  estate.  Unless  this  sale  be  set  aside, 
the  chancellor,  in  keeping  the  slaves  upon  the  estate, 
awaiting  the  developments  of  the  administration  in  his 
court,  has  necessarily  constituted  the  estate  an  annual 
hirer  of  the  slaves.  It  would  be  difficult  to  conceive  of 
any  thing  which  would  more  embarrass  the  administra- 
tion of  an  estate  in  equity,  than  to  force  upon  it  the  hire 
of  such  a  number  of  slaves.  For  these  reasons,  we  decide, 
that  the  chancellor  did  not  err  in  avoiding  the  sale,  under 
which  the  administrator  claims  the  slaves.  As  the  result 
of  this  decision,  the  chaijcellor's  decree,  so  far  as  it  rejects 
the  claim  of  the  administrator  to  hire  of  those  slaves,  must 
be  affirmed. 

[34.]  "With  the  value  of  those  of  the  slaves  which  were 
carried  off  to  New  Orleans,  and  interest  upon  it,  the 
administrator  was  certainly  chargeable.  The  complain- 
ants assign  for  error  the  omission  of  the  chancellor  to 
decree  interest  to  them ;  but  we  find  that  interest  was 
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subsequently  charged  by  the  direction  ,of  the  chancellor, 
as  will  be  seen  by  reference  to  the  register's  report  of 
27th  November,  1854.  The  defendant  urges  as  an  error, 
that  too  high  a  value  was  placed  upon  the  slaves.  The 
witnesses  whose  testimony  is  supposed  to  show  that  the 
price  placed  upon  the  slaves  by  the  register  was  too  high, 
are  Duncan,  Flinn,  Seawell,  Daffin,  Nichols,  and  Roane. 
They  prove  the  value  in  1848,  when  the  sale  was  made. 
The  witness  who  speaks  of  the  value  in  1852,  whon  the 
slaves  were  carried  off,  adopts  a  much  higher  estimate. 
According  to  the  testimony  of  this  last  witness,  the  esti- 
mate was  too  low.  The  complainants  had  a  right  to  take 
the  value  of  the  slaves  at  the  time  they  were  carried  off; 
and  looking  at  the  testimony  of  the  only  witness  who 
speaks  of  the  value  about  that  time,  and  whom  we  find  no 
reason  for  disbelieving,  the  estimate  of  the  register  was 
too  low,  and,  therefore,  not  prejudicial  to  the  defendant. 
The  complainants  also  excepted  to  the  register's  report, 
but  they  do  not  assign  error  for  the  overruling  of  their 
exception.  The  decree,  as  to  the  valuation  of  the  slaves, 
contains  no  error  against  the  party  who  complains  of  it 
in  this  court ;  and  it  is,  therefore,  in  that  particular, 
affirmed. 

[35.]  The  chancellor  placed  the  question  of  a  charge 
against  the  administrator  for  steamboat  wood,  cut  off  the 
lands  of  the  estate  by  Mrs.  Matherson,  and  sold  by  her,  on 
the  true  ground.  As  the  estate  was  not  chargeable  with 
the  maintenance  of  Mrs.  Matherson,  and  she  was  entitled 
to  nothing  from  it  except  her  dower  and  distributive 
share,  the  administrator  violated  his  legal  duty  in  permit- 
ting her  to  take  wood  from  the  lands  of  the  estate,  and 
emplo}^  the  slaves  and  stock  of  the  estate  in  cutting  and 
transporting  it  to  the  place  of  sj^le  on  the  bank  of  the 
river.  The  fact  that  Mrs.  Matherson  appropriated  an 
indefinite  portion  of  the  proceeds  of  the  sale  to  the  benefit 
of  the  children,  cannot  affect  the  legal  question.  The 
appropriation  of  the  wood,  and  the  labor  of  the  slaves  and 
teams  of  the  estate  by  Mrs.  Matherson,  was  a  diversion  of 
the  property  of  the  estate  to  an  illegal  purpose ;  and  the 
administrator,  who  permitted  it  without  the  interposition 
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of  an  objection,  must  be  chargeable  therefor.  The  estate 
was  injured,  to  an  extent  equal  to  the  value  of  the  wood, 
and  of  the  services  of  the  slaves,  stock,  &c.,  employed  in 
getting  it  to  the  place  of  market.  The  amount  with 
which  the  administrator  is  charged  is  certainly  not  greater 
than  the  proof  authorized;  and  as  the  complainants  do 
not  assign  any  error  in  this  court,  the  decree  of  the  chan- 
cellor must  be  affirmed.  There  is  no  error  prejudicial  to 
the  administrator,  who  alone  assigns  error  as  to  this 
point. 

The  charge  against  the  administrator  of  $200,  on 
account  of  the  hire  of  the  slave  Jim  Hampshire,  was  fully 
sustained  by  the  proof;  and  the  administrator,  who  alone 
presents  any  assignment  of  error  covering  that  question, 
has  no  ground  of  complaint. 

[36.]  We  are  called  upon  to  decide  in  this  case,  what 
rule  shall  govern  the  register  in  making  the  debits  and 
credits  of  interest.  The  administrator  made  the  affidavit, 
prescribed  by  the  statute,  denjung  that  he  had  applied 
the  funds  to  his  private  use.  The  administrator  says,  in 
his  answer,  that  the  receipts  have  never  been  sufficient  to 
meet  the  demands  against  the  estate,  and  that  he  has  been 
compelled  to  make  large  advancements  for  that  purpose. 
It  is  manifest,  too,  from  the  manner  in  which  disburse- 
ments oh  account  of  the  estate  have  been  made,  by  drafts 
upon  persons  Avith  whom  there  was  no  deposit,  and  by 
procuring  loans,  that  in  making  them  no.  regard  was  had 
to  the  question  whether  there  was  an  unemployed  balance 
of  funds  in  the  administrator's  hands;  and  that  the  funds 
of  the  estate  have  not  been  kept  separate  and  distinct  from 
the  administrator's  individual  funds.  Indeed,  the  answer 
negatives  the  idea,  that  the  administrator  has  kept  the 
funds  of  the  estate  unemployed  in  his  hands.  It  follows 
that,  if  the  receipts  have  exceeded  the  disbursements, 
leaving  a  balance  in  the  administrator's  hands,  he  has 
either  appropriated  it  to  his  own  private  use,  or  to  some 
illegal  purpose.  In  the  former  alternative,  his  affidavit 
would  be  controverted,  and  he  would  be  chargeable  with 
interest.  In  the  la,tter  alternative,  he  would  be  charge- 
able with  interest  on  the  sum  unlawfully  appropriated. 
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Gerald  and  Wife  v.  Bunklej,  17  Ala.  170 ;  2  Lomax  on 
Executors,  338-339.  Again :  K  the  balance  should  be 
against  tlie  administrator,  lie  must  be  charged  with  inter- 
est, because  then  it  will  be  apparent,  when  that  fact  is 
considered  in  connection  with  the  statements  of  the  an- 
swer, that  any  retention  of  the  funds  in  an  inactive  state 
would  have  been  wrongful.  With  debts  pressing  against 
the  estate,  and  drawing  interest,  it  would  be  the  duty  of 
the  administrator  to  appropriate  any  surplus  in  his  hands 
to  their  payment ;  and  his  omission  to  do  so  w^ould  sub- 
ject him  to  a  charge  of  interest,  as  it  does  not  appear  that 
any  circumstances  existed  which  would  justify  him  in 
keeping  a  balance  on  hand. — 2  Lomax  on  Executors,  338  ; 
Powell  V.  Powell,  10  Ala.  914.  It  is  apparent,  however, 
that  he  has  kept  no  funds  of  the  estate  unemployed.  He 
has  used  tliem,  either  for  the  benefit  of  the  estate,  or  for 
his  own  purposes.  In  any  point  of  view  in  which  the 
question  is  considered,  the-  administrator  is  chargeable 
with  interest  upon  the  receipts.  He  must  also  be  credited 
with  interest  upon  all  disbursements. 

[37.]  After  looking  through  this  entire  case,  we  are  not 
convinced  that  the  administrator  has  been  gm\tj  of  ivillful 
default,  or  gross  negligence,  of  which  loss  to  the  estate  has 
been  the  consequence;  and,  therefore,  upon  the  authority  of  the 
cases  of  Powell  v.  Powell,  10  Ala.  900,  and  Gould  v.  Hays, 
19  Ala.  438,  we  decide,  that  the  administrator  must 
receive  the  us  ual  compensation  of  5  per  cent,  on  receipts, 
and  2^  per  cent,  on  disbursements.  This  is  the  rate  of 
compensation  suggested  in  the  case  of  Magee  v.  Cowper- 
thwaite,  10  Ala.  966,  and  it  was  adopted  by  the  special 
register  to  whom  the  first  reference  was  made.  Taking 
into  consideration  the  character  and  amount  of  trouble, 
risk  and  responsibility  which  must  have  been  imposed 
upon  the  administrator,  we  do  not  regard  the  compensa- 
tion above  indicated  as  too  large.  That  the  administrator 
has  been  guilty  of  many  errors,  and  has  been  negligent  in 
taking  vouchers  and  keeping  his  accounts,  is  disclosed 
most  clearly  by  the  record ;  but  the  errors  may  be  attrib- 
uted to  misconstruction  of  the  will,  and  misapprehension 
of  the  law ;  and  he  himself,  as  proved  by  a  scrutiny  of  the 
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account  presented,  the  credits  allowed  and  rejected,  and 
the  charges  made,  has  been  the  suiferer  from  his  negli- 
gence, as  well  as  from  his  misconstruction  of  the  will  and 
mistakes  of  law.  The  services  of  the  administrator  were 
rendered  before  the  adoption  of  the  Code  ;  and  in  deter- 
mining the  compensation,  we  look  to  the  law  as  it  previ- 
ously existed. 

The  above  indicated  rate  of  compensation  must,  how- 
ever, cease  at  the  time  when  the  act  providing  an  annual 
compensation  was  adopted,  which  was  the  2d  January, 
1841.  From  that  time  up  to  the  time  when  the  estate 
passed  into  the  hands  of  the  receiver,  an  annual  allowance 
was  properly  regarded  in  the  court  below  as  the  mode  of 
compensation. 

[38.]  The  chancellor  filed  in  the  register's  ofiice,  in 
January,  1852,  a  decree  dissolving  the  injunction  against 
the  removal  of  the  slaves  bought  by  the  administrator. 
The  injunc<:ion  was  reinstated  upon  the  taking  of  an 
appeal  by  complainants.  Afterwards,  and  in  February, 
1852,  the  administrator  carried  to  New  Orleans  five  of  the 
slaves;  thus  disobeying  the  injunction,  and  violating  his 
legal  duty  as  administrator.  The  excuse  for  this  act  is 
ignorance  of  the  reinstatement  of  the  injunction.  The 
chancellor  soon  afterwards,  in  February,  1852,  ordered 
that  the  administrator  should  bring  back  those  slaves  from 
New  Orleans,  and  deliver  them  to  the  receiver,  who  was 
appointed  at  that  term.  This  order  the  administrator  did 
not  obey.  The  act  of  the  administrator,  in  carrying  off" 
and  not  returning  those  slaves,  may  not  have  been  a  will- 
ful violation  of  his  official  duty  as  administrator ;  but  it 
was  persisted  in,  in  disobedience  of  the  chancellor's  order. 
The  circumstances  relied  upon  to  excuse  this  conduct 
may  mitigate  the  offense,  inforo  consdentice  ;  but  the  law 
cannot  find  in  them  a  justification  for  the  disobedience  to 
its  mandate.  We  find  no  error  in  the  direction  of  the 
chancellor,  that  the  compensation  should  cease  from  the 
time  those  slaves  were  carried  away. 

Upon  looking  at  the  testimony  of  Seawell,  (869,)  l)af- 
fin,  (874,)  Nichols,  (877,)  Flinn,  (885,)  and  Duncan,  (889,) 
we  are  satisfied  that  $1000  as  an  annual  allowance  after 
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the  passage  of  tlie  act  of  1841,  which  is  the  estimate  made 
by  Gayle,  (984,)  and  Blount,  (983,)  was  too  much.  The 
last  named  witnesses  evidently  do  not  base  their  c>pinion 
upon  actual  knowledge  of  the  services  rendered  about  the 
plantation,  but  upon  conjecture ;  and  one  of  them  (Blount) 
evidently  takes  into  the  calculation  the  trouble  of  the 
administrator  about  the  present  suit.  Upon  looking  at 
the  testimony,  we  cannot  say  that  the  allowance  of  $300 
per  annum,  made  by  the  chancellor,  was,  too  little.  During 
the  latter  part  of  the  eleven  years  from  '41  to  '52,  the 
administrator  could  not  have  been  annoyed  with  any  seri- 
ous amount  of  litigation,  and  he  managed  the  estate 
through  overseers,  for  whose  services  he  is  credited ;  rarely 
visiting  the  plantation,  and  visiting  it  one  year  only  a 
single  time.  IS^ot  being  able  to  see  from  the  testimony 
that  there  is  error  in  the  chancellor's  decree  adopting 
$300  as  the  annual  allowance  after  1841  prejudicial  to 
the  administrator,  we  affirm  the  decree  in  that  particular. 

[39.]  The  administrator  was  undoubtedly  entitled  to  a 
credit  for  personal  expenses,  necessarily  incurred  by  him. 
in  transacting  the  business  of  the  estate,  (Gerald  v.  Bunk- 
ley,  si<2:)ra;)  but  therein  no  proof  of  any  specific  account 
for  such  expenses,  or  for  extraordinary  trouble  and  labor, 
presenting  the  items.  The  effort  was  to  obtain  a  general 
allowance,  without  a  specification  of  items.  The  court 
did  not  err  in  refusing  to  make  such  an  allowance.  The 
uniform  practice  of  the  court  is  to  refuse  to  make  general 
allowances,  without  a  specification  of  the  items.  The 
party  must  name  and  prove  the  particulars. — 1  Eq.  Cases 
Abridged,  11;  2  Dan.  Ch.  PI.  &  Pr.  1430;  Swan  v. 
Wheeler,  4  Day,  137. 

[40.]  The  partial  settlements  of  the  administrator  before 
the  orphans'  court  were  ex-jMrte  proceedings,  and  were, 
therefore,  correctly  excluded  as  evidence  for  the  adminis- 
trator.—Willis  V.  Willis,  16  Ala.  652 ;  McCreliss'  Dis- 
tributees V.  Hinkle,  17  Ala.  459 ;  Duke  v.  Duke,  26  Ala. 
673. 

The  chancellor,  in  his  decree  of  5th  Oct.,  1854,  sustained 
the  25th,  26th,  27th,  28th,  29th,  30th,  and  31st  exceptions 
of  complainants  to  the  register's  report,  made  on  10th 
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July,  1854.  We  affirm  the  chancellor's  decree  as  to 
those  exceptions,  because  its  correctness  is  shown  by  the 
proof  and  admissions  certified  b3'the  special  register. 

[41.]  The  chancellor  did  not  err,  in  rejecting  the  credit 
claimed  for  the  fees  of  Darrington's  counsel  in  this  case. 
"We  do  not  decide  that  an  administrator  would  not,  in  any 
case,  be  allowed  to  retain  out  of  the  assets  of  the  estate 
his  counsel  fees  in  a  chancery  suit  for  the  settlement  of 
the  estate.  It  has  been  decided  by  this  court,  that  he 
may  be  entitled  to  a  credit  for  fees  paid  to  counsel,  for 
services  rendered  on  a  final  settlement  in  the  probate 
court. — Pinckard  v.  Pinckard,  24  Ala.  250 ;  Bendall  v. 
Bendall,  24  Ala.  295;  see,  also,  Gerald  v.  Bunkley,  supra. 
We  think  a  legitimate  application  ot  the  principle  of 
those  decisions  would  authorize  the  allowance  of  coun- 
sel fees  in  a  case  where  a  settlement  of  the  estate  in 
chancery  became  necessary  in  consequence  of  the  fact, 
that  the  jurisdiction  of  the  probate  court  was  made 
inadequate  to  the  administration  of  complete  justice  by 
the  nature  of  the  trusts,  and  not  by  the  fiiult  of  the  admin- 
istrator or  executor.  Waiving  the  question,  whether  the 
necessity  of  this  suit  in  chancery  was  not  the  result  of  the 
administrator's  fault,  in  acting  upon  a  false  construction 
of  the  will,  a  misapprehension  of  his  legal  powers  and 
duties,  and  other  errors,  we  decide,  that  the  chancellor 
did  not  err  in  the  rejection  of  the  credits  claimed,  because 
they  were  brought  forward  in  gross  amounts^  for  services 
in  the  entire  case,  when  it  is  certain  that  much  of  the 
litigation,  and  a  large  portion  of  the  counsel's  labor,  were 
the  result  of  the  administrator's  fault.  The  chancellor 
could  not  designate,  possibly,  any  particular  amount 
which  would  be  allowable,  with  the  lights  before  him, 
and  he  therefore  did  not  err  in  overruling  the  defendant's 
exceptions. 

[42-44.]  There  are  five  grounds  of  relief,  which  seem  to 
have  been  contemplated  in  the  construction  of  the  cross 
bill  of  defendant  I)arrington  :  1st,  that  the  property  of  the 
estate  belonged  to  Mrs.  Mathcrson ;  2d,  that  Mrs.  Math- 
erson  was  bound  by  a  covenant  to  indemnify  the  defendant 
against  his  liability  in  this  suit ;  3d,  that  Mrs.  Matherson 
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had  released  the  defendant  from  all  liability  to  her  since 
the  commencement  of  this  suit ;  4th,  that  Pearson,  one  ot 
the  complainants,  and  William  A.  Matherson,  one  of  the 
defendants,  had  converted  a  large  amount  of  cotton  be- 
longing to  the  estate;  5th,  that  the  administrator  is  enti- 
tled to  reimbursement  out  of  Mrs.  Matherson's  share  of 
the  estate,  for  advancements  made  to  her. 

It  is  conceded  that  the  cross  bill  is  not  maintainable  on 
the  first  ground.  The  release  of  Mrs.  Matherson  was 
made  after  the  commencement  of  the  suit,  and  the  filing 
of  Darrington's  answer  to  the  original  bill.  It  is  under 
seal,  and  it  remises,  releases,  quit-claims,  and  forever  dis- 
charges him  from  all  manner  of  action  and  actions,  suits, 
debts,  dues,  duties,  sum  and  sums  of  money,  and  demands 
of  any  and  every  nature  and  kind  whatsoever,  in  law  or 
equity.  This  release'  under  seal  is  good,  without  proof  of 
a  consideration. — Chitty  on  Contracts,  673.  This  general 
release  unquestionably  embraces  all  claim  to  a  pecuniary 
recovery  in  favor  of  Mrs.  Matherson  in  this  case. — Story 
on  Contracts.  It  is  not  attempted  to  give  it  the  efiect 
of  a  transfer  of  Mrs.  M.'s  interest  as  a  distributee  in  the 
personalty  of  the  estate.  The  administrator  sets  up  no 
claim  to  the  specific  property  of  the  estate,  or  any  interest 
in  it.  The  release  is  not  shown  to  have  been  obtained  by 
fraud,  or  other* unlawful  means;  and  is  a  complete  de- 
fense for  the  administrator  against  any  monetary  decree 
in  favor  of  Mrs.  Matherson  in  this  case.  A  cross  bill 
was  the  appropriate  mode  of  setting  up  the  new  matter 
of  defense,  consisting  of  the  release,  which  arose  after  the 
filing  of  the  answer. — Taylor  v.  Titus,  2  Edw.  Ch.  135; 
3  Daniell's  Ch.  PI.  &  Pr.  1743. 

So,  the  cross  bill  was  maintainable  for  the  purpose  of 
obtaining  a  set  off  for  the  cotton  wrongfully  carried  off 
from  the  plantation.  The  set-off  on  that  account  was  in 
the  nature  of  a  cross  demand,  and  not  of  a  payment  or 
discharge.  The  cotton  was  taken  and  sold  without  the 
consent  of  the  administrator;  and  he  had  the  right  to  waive 
the  tort,  and  sue  in  assumpsit  for  the  proceeds  of  the  sale. 
It  was  not  given  or  accepted  as  a  payment  or  discharge, 
fro  tanto,  of  a  legacy  or  distributive  share.     A  set-off,  dis- 
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tinguishable  from  a  payment  or  discharge,  is  appropriate 
matter  for  a  cross  bill. — Goodwin  v.  McGehee,  15  Ala. 
233;  3  Dan.  Ch.  PL  &  Pr.  1T44. 

As  the  release  takes  away  from  Mrs.  Matherson  all 
claim  for  a  monetary  decree,  the  cross  bill  was  not  main- 
tainable in  its  feature  which  charges  the  making  of 
advancements  to  her,  and  on  her  account.  She  has  no  right 
in  the  suit  beyond  a  distributive  share  of  the  goods  and 
chattels  remaining  in  specie,  and  against  that  right  the 
defendant  could  not  set  ofl"  a  pecuniary  demand  for  ad- 
vancements of  money. 

We  understand  Mrs.  Matherson's  covenant  of  October, 
1844,  as  binding  her  to  indemnify  Darrington  against 
damage  and  loss  by  virtue  of  suits  by  her  heirs,  executors 
and  administrators.  It  does  not  bind  her  to  protect  him 
against  suits  by  her  children,  but  by  her  heirs  and  repre- 
sentatives. She  living  has  no  heirs,  executors  or  admin- 
istrators :  "iVemo  est  hceres  viventis."  She  had  a  claim  to 
the  property  in  her  individual  right,  and  adverse  to  that 
of  the  estate  ;  and  the  object  of  the  covenant  was  to  pro- 
tect the  administrator,  against  the  assertion  of  that  claim 
after  her  death. 

We  decide,  in  accordance  with  the  views  above  express- 
ed, that  under  the  cross  bill,  the  administrator  was  enti- 
tied  to  relief  against  Mrs.  Matherson,  to  the  extent  of  her 
share  in  any  balance  which  might  be  ascertained  to  be  in 
his  hands,  and  that  he  was  entitled  to  a  set-off  against  the 
respective  shares  of  the  legatees  for  cotton  of  the  estate 
converted  by  them ;  and  that,  therefore,  the  chancellor 
erred  in  the  dismissal  of  the  cross  bill.  But  the  necessity 
of  actually  allowing  any  offsets  for  sach  cotton  is  now 
dispensed  with,  in  consequence  of  the  fact  that  the  admin- 
istrator is  not  charged  vfith  it.  The  administrator,  how- 
ever, by  virtue  of  the  crossbill,  is  protected  from  all  claim 
on  the  part  of  Mrs.  Matherson,  as  a  distributee  of  the 
estate,  for  any  balance  which  may  be  ascertained  in  taking 
the  account  against  him. 

[45.]  We  decline  to  consider  the  errors  assigned  on 
account  of  the  rejection  of  the  claims  of  creditors  against 
the  estate.     When  they  came  in,  under  the  decree  of  the 
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chancellor,  to  prove  their  debts,  they  became  quasi  par- 
ties, and  might  have  appealed  and  assigned  for  error  the 
rulings  against  them.— 2  Dan.  Ch.  PL  &  Pr.  1358.  They 
have  not  appealed,  but  the  administrator  assigns  as  error 
the  rejection  of  their  demands.  The  interest  of  the 
administrator  was  adverse  to  that  of  the  creditors,  when 
they  came  in  to  prove  their  demands;  anditis  simply  absurd 
for  him  to  appeal  for  them,  and  assign  errors  for  them. 
If  they  do  not  choose  to  complain  in  this  court,  another 
cannot  be  permitted  to  do  it  for  them. 

After  a  careful  and  elaborate  examinatioii  of  the  testi- 
mony and  pleadings  in  this  case,  we  decide,  that  the 
defendant  Darrington  should  be  taxed  with  two-thirds  of 
the  costs  of  the  original  cause  in  the  court  below,  and 
that  the  remaining  one-third  of  the  costs  in  the  original 
cause  shall  be  paid  out  of  the  assets.  The  defendants  in 
the  cross  bill,  against  whom  relief  is  obtained,  must  pay 
the  costs  in  the  cross  cause  in  the  court  below. 

The  decree  of  the  court  below  is  reversed,  both  on  the 
appeal  of  the  defendant  Darrington,  and  of  the  complain- 
ants, and  the  appellees  in  the  respective  appeals.  It  is 
ordered,  adjudged,  and  decreed,  that  a  reference  be  made 
to  the  register  of  the  chancery  court-  held  at  Cahaba,  to 
restate  the  accgunt  between  the  administrator  of  the 
estate  of  William  Matherson,  deceased,  and  the  said 
estate ;  and  that  in  stating  the  said  account,  he  shall  allow 
and  reject  charges  and  credits  as  they  were  allowed  a,nd. 
rejected  by  the  register  and  special  register,  where  they 
were  not  excepted  to ;  and  in  all  cases  where  they  were 
excepted  to,  he  shall  allow  and  reject  them  as  directed  by 
the  chancellor's  decrees,  except  so  far  as  the  chancellor's 
decrees  are  reversed,  either  in  whole  or  in  part,  by  the 
foregoing  opinion  ;  and  as  to  all  items  passed  upon  in  the 
foregoing  opinioii,  he  &haU  allow  and  reject  charges  and 
credits  according  to  said  opinion  ;  and  in  determining 
whether  the  chancellor's  decrees  allow  or  reject  any  item, 
either  in  whole  or  in  part,  he  shall  be  guided  by  the  decree 
of  the  chancellor  upon  the  last  reference  of  that  item.  It 
is  further  ordered,  that  the  register  ascertain  the  balance 
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upon  the  said  account,  and  that  he  report  to  the  next 
term  of  the  chancery  court  at  Cahaha. 

The  cause  is  remanded  to  the  court  below,  that  the 
chancellor  may  render  a  complete  decree  in  the  cause, 
and  have  such  further  proceedings  as  it  may  require,  not 
inconsistent  with  the  foregoing  opinion.  The  appellees 
in  the  original  and  cross  appeals  must  pay  the  costs  of  the 
respective  appeals ;  and  the  costs  of  the  transcript  shall  be 
equally  divided  between  them. 

The  cause  of  the  unusual  length  of  this  opinion  is  to  be 
found  in  the  voluminousness  of  the  transcript,  which 
contains  nearly  1500  closely  written  pages,  and  the  extra- 
ordinary number  of  points  presented  by  the  assignments 
of  error. 

Rice,  C.  J.,  not  sitting.  \^ 


HALL  vs.  GOODSON. 

[trespass  by  owner  against  hirer  of  slave.] 

1.  When  action  lies, — Trespass  lies  against  the  hirer  of  a  slave,  in  favor  of  the 
owaer,  for  injuries  inflicted  during  the  term  by  cruel  and  unreasonable 
whipping. 

2.  Waiver  of  right  of  action. — The  receipt  by  the  owner  of  the  hire  for  the 
entire  term,  with  knowledge  of  the  fact  that  the  hirer  had  inflicted  a  cruel 
and  unreasonable  whipping  on  his  slave,  is  not  an  implied  waiver  of  his 
right  to  maintain  trespass  for  the  injury,  though  it  would  prevent  a  recovery 
by  him  for  any  consequent  loss  of  the  slave's  labor  during  the  term. 

3.  Relevancy  of  evidence  in  mitigation. — The  fact  that  the  slave  had  resisted  a 
third  person,  who  attempted  to  arrest  him  as  a  runaway,  is  not  admissible 
evidence  for  the  defendant  in  such  action,  when  it  is  not  shown  that  the 
fact  had  been  communicated  to  him  at  the  time  of  the  alleged  trespass. 

4.  Opinion  and  conclusion. — A  planter,  who  has  had  the  government  of  slaves 
for  a  number  of  years,  and  who  is  well  acquainted  with  their  management, 
cannot  be  aslted,  when  examined  as  a  witness  in  an  action  of  trespass  for 
the  cruel  whipping  of  a  slave,  "whether  the  appearances  presented  by  the 
slave  were  such  as  a  reasonable  whipping  would  produce  ;"  nor  '■  whether 
the  use  of  a  large  cowhide  in  punishing  a  slave,  so  as  to  produce  wales  on 
him  which  could  be  seen  a  year  afterwards,  was  not  an  unusual  and  cruel 
whipping." 
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5.  Proof  of  custom  as  to  punishment  of  slaves. — Where  the  question  is,  whether  a 
punishment  inflicted  on  a  slave  was  reasonable  or  cruel,  it  is  competent  to 
prove  the  rule,  if  there  be  any,  among  slaveholders  generally,  in  correcting 
their  slaves. 

6.  Relevancy  of  evidence  as  to  character  of  punishment  of  slave. — A  witness,  who 
had  seen  and  examined  the  slave  alleged  to  have  been  cruelly  whipped, 
cannot  be  asked,  "  whether  he  had  ever  before  seen  a  slave  with  such  ap- 
pearances on  him." 

Appeal  from  tlie  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action,  which  was  commenced  in  September,  1856, 
was  brought  by  Dixon  S.  Hall,  against  Elias  B.  Goodson, 
to  recover  damages  for  injuries  inflicted  by  defendant  on 
a  slave  named  Simon,  the  property  of  the  plaintiff.  The 
slave  was  hired  by  plaintiflf  to  defendant,  for  the  year 
1855,  at  the  price  of  $120 ;  and  the  injuries  complained 
of  were  inflicted  by  the  defendant  in  June  of  that  year, 
as  a  punishment  for  the  slave's  running  away.  There 
was  no  direct  proof  of  the  fact  that  the  injuries  were 
inflicted  by  the  defendant ;  but  it  appeared  that,  on  the 
slave  being  caught  by  one  Carpenter  and  others  as  a  run- 
away, and  delivered  to  the  defendant  bound,  "  he  took 
the  slave  away,  saying  that  he  intended  to  whip  him  with 
a  cowhide  (one  of  the  largest  kind)  which  he  had  in  his 
hand;"  that  the  slave  again  ran  away,  and  returned  to 
his  master,  some  two  weeks  afterwards;  that  he  then 
bore  on  his  back,  arms  and  legs,  the  marks  of  a  severe 
whipping;  and  that  some  of  the  scars  and  wales  were 
plainly  visible  on  his  body  for  a  year  after  that  time.  It 
appeared,  also,  that  the  plaintijff  retained  the  possession 
of  his  slave  for  the  remainder  of  the  year  1855,  and  did 
not  allow  him  to  return  to  the  defendant;  "that  the  mar- 
ket value  of  the  slave  was  permanently  injured,  from 
$100  to  $300,  by  reason  of  the  scars  left  on  his  body, 
though  his  capacity  for  labor  was  only  impaired  for  a 
month  or  two;"  that  after  the  close  of  the  year  1855, 
and  before  the  commencement  of  this  suit,  the  defendant 
paid  in  full,  to  the  plaintiff"s  attorney,  the  note  given 
for  the  year's  hire;  and  that  the  plaintiff,  when  he 
received  the  money  on  the  note,  "  was  fully  acquainted 
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with  the  nature  and  extent  of  the  injuries  inflicted  on 
the  slave,  and  of  the  circumstances  under  which  they 
were  inflicted." 

The  defendant  introduced  a  witness  who  testified, 
"  that  he  arrested  said  slave  as  a  runaway,  a  short  time 
before  June,  1855,  on  a  plantation  where  he  was  acting 
as  overseer;"  and  then  asked  the  witness,  "whether  or 
not  said  slave  resisted  him  when  arrested."  The  plaintiflF 
objected  to  this  question,  but  the  court  overruled  his 
objection,  and  allowed  the  question  to  be  put.  The  wit- 
ness answered,  "  that  the  slave  ran  away  from  him  when 
arrested,  and,  when  he  was  about  to  overtake  him,  seized 
a  pine-knot,  and  attempted  to  strike  witness  with  it." 
The  plaintifif  objected  to  this  answer  also,  but  the  court 
overruled  his  objection.  The  bill  of  exceptions  says, 
"  there  was  no  evidence  that  this  fact  was  communicated 
to  the  defendant."  To  both  of  these  rulings  of  the  court 
the  plaintiff  reserved  exceptions. 

The  plaintiff  introduced  a  witness  who  stated,  "  that 
he  had  owned  and  governed  slaves  for  the  last  forty  years, 
and  was  well  acquainted  with  the  management  of  slaves, 
and  knew  what  was  reasonable  and  correct  whipping  for 
slaves ;  and  that  he  had  seen  and  examined  the  boy  Simon 
about  two  weeks  after  he  was  delivered  by  Carpenter  to 
the  defendant."  The  plaintiff  then  proposed  to  ask  this 
witness  the  following  questions :  "  whether  the  appear- 
ances presented  by  said  slave  were  such  as  a  reasonable 
whipping  would  produce ;"  "  whether  he  had  ever  before 
seen  a  slave  with  such  appearances  on  him;"  and, 
"  whether  the  use  of  a  cowhide  in  punishing  a  slave,  so 
as  to  produce  wales  on  the  arms  two  or  three  inches  long, 
and  as  large  as  his  finger,  which  could  be  seen  on  him  a 
year  afterwards,  was  not  an  unusual  and  cruel  whipping." 
The  court  sustained  objections  to  each  of  these  questions, 
and  would  not  let  them  be  asked  or  answered ;  and  the 
defendant  reserved  exceptions  to  its  rulings,  which  are 
numbered  2,  3,  and  4. 

The  court  charged  the  jury  as  follows:  "That  if  the 
plaintifi"  hired  the  slave  Simon  to  the  defendant,  for  the 
year  1855,  for  §120 ;  and  the  defendant  took  possession 
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of  the  slave  under  said  contract,  and  in  June,  1855,  whilst 
the  slave  was  in  his  possession,  inflicted  a  cruel  punish- 
ment on  the  slave ;  and  the  plaintifi*  was  soon  afterwards 
informed  of  the  nature  and  extent  of  the  injuries  inflicted 
by  the  defendant  on  the  slave,  and  of  the  circumstances 
under  which  the  punishment  was  inflicted ;  and,  after  the 
note  for  the  hire  of  said  slave  became  due,  but  before  the 
commencement  of  this  suit,  received  from  the  defendant 
the  full  amount  of  the  slave's  hire  for  the  entire  year — 
then  the  plaintifl:"  cannot  recover  in  this  action." 

The  plaintiff  excepted  to  this  charge,  and  took  a  non- 
suit, which  he  now  moves  to  set  aside ;  assigning  as  error 
all  the  rulings  of  the  court  to  xvhich  he  reserved  excep- 
tions. 

Elmore  &  Yancey,  with  W.  H.  N"orthington,  for  the 
appellant. — 1.  The  owner  of  a  hired  slave  may  maintain 
trespass  against  the  hirer,  for  an  illegal  and  forcible  injury 
done  to  the  slave  while  in  the  hirer's  possession. — Il'I'elson 
V.  Bondurant,  26  Ala.  341 ;  Rasco  v.  Willis,  5  Ala.  38. 

2.  The  reception  of  the,  hire  for  the  entire  term  is  not 
an  implied  waiver  of  the  right  of  action  for  the  trespass. 
The  cases  in  which  the  doctrine  of  waiver  has  been  ap- 
plied, were  actions  of  trover,  which  are  essentially  differ- 
ent from  trespass.  A  recovery  in  trover  can  only  be  had 
for  a  conversion,  which  destroys  the  plaintiff's  property; 
while  the  payment  and  receipt  of  hire  after  the  conversion 
show  a  continuing  property  in  the  plaintiff,  which  cannot 
exist  unless  the  tort  has  been  waived.  But  trespass  sup- 
poses a  continuing  property  in  the  plaintiff,  and  seeks  to 
recover  damages  for  an  injury  to  it.  The  owner  had  a 
right  to  take  away  his  slave  on  account  of  the  trespass, 
and  yet  hold  the  hirer  liable  for  the  entire  hire. — Petti- 
grew  V.  Bishop,  3  Ala.  440 ;  Givhan  v.  Dailey,  4  Ala.  336. 
The  commission  of  the  trespass  does  not  discharge  the 
hirer  from  liability  on  his  contract,  nor  does  the  receipt 
of  hire  under  the  contract  estop  the  owner  from  main- 
taining an  action  for  the  trespass. 

3.  The  fact  that  the  slave,  on  a  former  occasion,  when 
arrested  by  another  person,  resisted  being  captured,  was 
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not  relevant  to  any  of  the  issues  in  the  ease.  As  that 
fact  had  not  been  communicated  to  the  defendant,  it  could 
not  have  influenced  his  conduct. 

4.  The  court  erred  in  refusing  to  allow  plaintiff's  wit- 
ness to  answer  the  questions  propounded  to  him.  The 
witness  was  shown  to  have  such  knowledge  of  the  subject 
as  made  his  opinion  competent  evidence,  and  there  was 
no  other  mode  of  proving  the  facts  sought  to  be  elicited. 

Watts,  Judge  &  Jackson,  contra. — 1.  By  the  contract 
of  hiring,  the  hirer  became  the  owner  of  the  slave  for  the 
entire  term,  subject  only  to  the  owner's  right  to  put  an 
end  to  the  contract  on  account  of  some  breach  of  duty 
by  the  hirer. — Smith  v.  Hooks,  19  Ala.  102 ;  Mosely  v. 
Wilkinson,  24  Ala.  416. 

2.  To  maintain  trespass,  the  plaintiff  must  have,  at  the 
time  of  the  injury,  either  the  actual  possession,  or  the 
immediate  right  of  possession. — Young  v.  Davis,  20  Ala. 
152,  and  authorities  there  cited.  At  the  time  of  the  com- 
mission of  the  alleged  trespass,  the  plaintiff  had  neither 
the  actual  possession,  nor  the  immediate  right  of  posses- 
sion. Conceding  that  the  injury  inflicted  on  the  slave 
authorized  him  to  put  an  end  to  the  contract  of  hiring, 
and  sue  in  case  or  trover  for  the  injury;  still  the  injury 
must  be  consummated  before  that  right  accrues  to  him — 
the  right  is  consequent  upon,  and  subsequent  to  the  injury, 
and  will  not  sustain  an  action  which  presupposes  an  im- 
mediate right  of  possession. 

3.  But  the  plaintift"s  right  of  action,  if  any  existed, 
was  waived  by  his  receipt  of  the  hire  for  the  entire  term, 
with  full  knowledge  of  the  facts  attending  the  commis- 
sion of  the  alleged  trespass.  His  right  to  maintain  any 
action  for  the  injury  depended  upon  the  exercise  of  his 
right  to  treat  the  contract  as  ended  on  account  of  the 
hirer's  breach  of  duty.  He  cannot  treat  the  contract  as 
subsisting  and  as  at  an  end  at  one  and  the  same  time. 
Consequently,  any  act  on  his  part,  which  shows  that,  with 
full  knowledge  of  the  facts,  he  elected  to  treat  the  con- 
tract as  still  subsisting,  is  a  waiver  of  his  right  to  raain- 
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tain  any  action  whatever  for  the  injury. — Mosely  v.- 
Wilkinson,  24  Ala.  411;  S.  C,  30  Ala.  562;  Firemen's 
Ins.  Co.  V.  Cochran,  27  Ala.  228. 

4.  Any  fact  which  tends  to  show  that,  in  order  to  sub- 
due the  slave,  it  was  necessary  to  inflict  a  punishment 
more  severe  than  usual,  is  relevant  evidence  in  such  an 
action  as  this. — Boiling  v.  "Wright,  16  Ala.  664. 

5.  The  questions  propounded  to  plaintiff's  witness 
called  for  his  opinion  on  the  very  question  which  the 
jury  had  to  decide,  and  were  properly  ruled  out  by  the 
court. 

STONE,  J. — Whether,  under  the  facts  in  this  case,  the 
action  for  the  redress  of  the  grievances  complained  of 
should  be  trespass  or  case,  is  by  far  the  most  important 
question  presented  by  the  record.  The  ease  of  Nelson  v. 
Bondurant,  26  Ala.  341,  is  full  to  the  point,  that  when  the 
contract  of  hiring  contains  no  express  stipulations  as  to 
the  treatment  of  the  slave,  the  owner  delegates  to  the 
hirer  the  same  right  to  punish  and  correct  the  slave 
which  he  himself  has  ;  but,  if  the  punishment  inflicted 
by  the  hirer,  when  considered  with  a  just  regard  to  all 
the  attendant  circumstances,  is  either  cruel  or  barbarous, 
he  becomes  a  trespasser  ab  initio,  and  liable  to  damages 
at  the  suit  of  the  owner. 

Passing  over  all  consideration  of  the  above  principle, 
it  is  contended  that  the  plaintiff  in  this  case  has  precluded 
himself  from  maintaining  the  action  of  trespass,  by  ac- 
cepting hire  for  the  slave  for  the  whole  year;  for  the 
time  which  elapsed  after  the  injury  complained  of,  as  well 
as  before.  The  argument  is,  in  substance,  as  follows: 
that  conceding  the  hirer,  by  cruel  treatment,  armed  the 
owner  with  power  to  re-possess  himself  of  the  slave,  and 
thus  put  an  end  to  the  hiring;  yet,  by  accepting  hire  for 
the  unexpired  time,  he  waived  this  right,  and,  by  impli- 
cation, agreed  that  the  hirer  had  the  right  to  the  posses- 
sion of  the  slave  for  the  whole  year ;  that  the  owner  not 
having  the  right  to  the  possession  of  the  slave  at  the  time 
of  the  injury,  if  he  can  maintain  any  action,  it  is  case, 
and  not  trespass.     This  question  must  depend  on  the  na- 
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ture  and  extent  of  the  right  which  the  owner  of  a  slave 
parts  with  to  the  hirer. 

The  leading  case  in  the  United  States  on  this  question, 
is  Hilton  v.  Caston,  2  Bailey,  95.  That  case  was  precisely 
like  the  present  in  its  legal  principles,  except  that  the 
report  does  not  inform  ns  whether  the  owner  received 
hire  for  anytime  after  the  alleged  injury.  The  action 
was  trespass,  and  the  court  of  appeals  of  South  Carolina 
held  that  it  was  pit)perly  brought.  Judge  O'l^eall,  in 
delivering  the  opiuion  of  the  court,  said:  "One  general 
distinction  between  the  action  of  trespass  and  case  is, 
that  when  the  plaintiff's  right  of  possession  is  in  rever- 
sion, the  action  must  be  case  and  not  trespass.  But  this 
contemplates  that  the  party  has  parted  for  the  time  with 
his  entire  interest  in  the  thing;  or  that  the  injury  is  such 
^a  one  as  only  aifects  the  rights  of  the  possessor.  If  the 
owner  reserves  a  right  in  his  property,  or  places  it  in  the 
hands  of  another  for  any  qualified  purpose,  such  as  carry- 
ing or  safe  keeping,  or  the  use  or  hire,  and  it  is  injured 
by  any  immediate  and  forcible  act,  destroying  or  materi- 
ally injuring  the  thing  itself,  trespass  may  be  sustained." 
After  admitting  that  there  was  no  express  authorit}'  for 
the  application  of  this  rule  to  personal  property,  he  adds : 
"If  a  landlord  lease  land,  and  in  the  lease  reserve  the 
trees ;  and  they  are  cut  down  by  the  tenant  or  a  stranger,  he 
can  support  trespass.  Why  ?  Because  he  has  reserved 
the  right.  So,  if  one  grant  the  use  of  his  real  estate  for 
a  particular  purpose,  and  it  is  used  for  a  different  one, 
trespass  is  the  proper  remedy.  *  *  *  The  owner 
in  this  case  has  parted  with  his  dominion  over  the  soil, 
for  a  given  purpose ;  but,  as  to  all  others,  it  is  reserved ; 
and  hence  it  is  that  for  this  abuse  of  his  right  he  can 
maintain  trespass." 

After  a  very  well  considered  argument,  the  judgment 
of  the  court  was  that  trespass  would  lie.  See,  also,  Bar- 
clay V.  Howell,  6  Peters,  513;  Tennent  v.  Dendy,  Dudley's 
Law  and  Equity,  83. 

In  Spivey  v.  The  State,  26  Ala.  90, 101,  this  court  said  : 
"'  The  property  of  the  owner,  in  a  slave  hired  or  bailed 
by  him  to  another,  is  recognized  by  law.        *        *        * 
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The  law  has  established  bounds  between  the  interest  of 
the  bailor  and  bailee  in  the  thing  bailed." 

Onr  predecessors  have  several  times  quoted  the  case  of 
Hilton  V.  Caston  approvingly ;  and  they  have  also  ex- 
pressly asserted,  that  if  the  hirer  employ  the  slave  in  an 
illegal  business,  or  inflict  upon  him  such  cruel  punish- 
ment as  is  not  within  the  spirit  of  the  contract  of  hiring, 
the  owner  may  put  an  end  to  the  bailment,  and  re-possess 
himself  of  his  slave. — Nelson  v.  Bondurant,  supra;  Rasco 
v.  Willis,  5  Ala.  40 ;  Hogan  v.  Anderson,  6  Ala.  472 ; 
Gillian  v.  Senter,  9  Ala.  395 ;  Tucker  v.  Magee,  18  Ala. 
99 ;  Smith  v.  Hooks,  19  Ala.  101 ;  Wilkinson  v.  Mosely, 
24  Ala.  411.  See,  also,  2  Greenl.  Ev.  §  614 ;  Sanborn  v. 
Coleman,  6  IST.  H.  14 ;  9  Bouv.  Bacon's  Ahr.  455 ;  Siderfiu, 
438 ;  Cooper  v.  Willomatt,  1  M.  G.  &  Scott,  672. 

We  are  fully  satisfied  with  the  principle  settled  in  Nel- 
son V.  Bondurant,  and  adhere  to  it.  It  results,  that  if 
the  owner  had  not  received  hire  for  the  whole  year,  his 
right  to  sue  in  trespass  could  not  be  questioned. 

In  this  case,  the  owner  did,  in  effect,  assert  his  right  to 
put  an  end  to  the  hirer's  possession,  by  retaining  the 
slave  after  he  returned  to  him.  He  had,  then,  under  the 
authority  of  Nelson  v.  Bondurant,  a  right  to  bring  the 
action  of  trespass  against  the  hirer  at  any  time  afterwards, 
at  least  until  he  accepted  the  full  hire,  after  the  close  of 
the  year.  The  question  whether  he  was  entitled  to  the 
whole  of  the  hire  is  not  presented  by  this  record,  and  it 
is  not  proper  we  should  consider  it.  See  Rasco  v.  Willis, 
supra;  Davis  v.  Ayers,  9  Ala.  292;  Martin  v.  Everett, 
11  Ala.  375.  The  question  in  this  case  is  only  important, 
as  bearing  on  the  plaintiff's  right  to  maintain  trespass. 

[2.]  After  due  consideration,  we  are  satisfied  that  the  re- 
ceipt of  the  full  hire  cannot  be  regarded  as  a  waiver  of  the 
owner's  right  to  maintain  the  action  of  trespass.  It  was 
certainly  not  an  express  waiver.  That  it  was  not  an  im- 
plied waiver,  we  think,  grows  out  of  the  mutual  interests 
in  the  slave  which  the  owner  and  hirer  had  under  the 
contract.  The  hirer  had  the  right  to  the  services  of  the 
slave,  and  the  right  to  inflict  on  him  reasonable  correction. 
If  he  transcended  these  bounds,  he  invaded  a  right  of  the 
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owner  for  which  he  had  not  bargained ;  a  right  which  the 
owner  had  not  parted  with.  Under  the  authority  of  Hilton 
V.  Caston,  supra,  this  reserved  right  in  the  owner  authorized 
him  to  maintain  trespass  for  its  invasion.  Under  this 
principle,  we  cannot  perceive  that  the  plaintiff's  right  of 
action  would  have  been  any  the  less  perfect,  if  he  had 
permitted  the  slave  to  remain  with  the  hirer  for  the  entire 
year.  If  he  had  done  so,  and  had  then  received  full  hire, 
it  would  not  be  contended,  we  apprehend,  that  this  would 
operate  a  release  of  the  damages,  caused  by  unreasonable 
correction  or  abuse. 

In  McLane  v.  Miller,  12  Ala.  643,  Miller  had  hired 
slaves  for  the  year  1842.  In  August  of  that  year,  the 
slaves  were  seized  by  McLane,  who  was  coroner,  and  were 
not  afterwards  returned  to  Miller.  On  a  suit  for  the  hire 
of  the  slaves,  Miller  defended  on  account  of  the  time  lost 
by  the  slaves  in  consequence  of  the  seizure  by  the  coro- 
ner, and  to  that  extent  recouped  the  damages.  He  also 
sued  McLane  in  trespass  for  taking  and  carrying  away 
the  slaves ;  and  the  question  was,  wiiether  the  recoupment 
of  damages  by  him  was  an  answer  to  his  action  of  tres- 
pass. This  court  held  that  it  was  not ;  but  that  he  could 
still  "  recover  for  the  injury  caused  by  the  trespass,  hav- 
ing no  connection  whatever  with  the  loss  of  time  of  the 
slaves." 

In  vindication  of  the  correctness  of  these  views,  let  it 
be  supposed  that,  during  the  term  for  which  a  slave  is  let 
to  hire,  a  third  person  inflicts  on  him  a  permanent  injury, 
or  takes  his  life.  Will  any  one  contend  in  such  case  that 
the  owner  could  not  maintain  trespass  against  the  wrong- 
doer? On  what  principle  could  he  maintain  this  action  ? 
Evidently,  because  he  had  not  parted  with  his  entire  inter- 
est in  the  property.  In  other  words,  his  right,  to  this 
extent,  is  not  that  of  a  remainder-man,  which  is  consequen- 
tial, but  is  in  the  nature  of  that  of  a  landlord  who  has 
parted  with  only  a  qualified  interest. — Tennent  v.  Dendy, 
Dudley's  Law  and  Equity,  83;  Shaw  v.  Beers,  25  Ala. 
449. 

The  principle  settled  in  Mosely  v.  Wilkinson,  24  Ala. 
411,  is  entirely  unlike  this.     In  that  case,  it  was  said, 
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that  if  a  slave  is  hired  for  a  particular  service,  and  is  after- 
wards employed  in  a  different  one,  this  is  a  conversion^ 
for  which  the  owner  may  bring  trover;  hut  if,  with  a 
knowledge  of  such  conversion,  he  afterwards  receive  hire 
for  the  entire  year,  this  is  a  waiver  of  the  conversion. 
The  same  principle  was  again  asserted  in  Wilkinson  v, 
Mosely,  at  the  last  term.  Now,  the  conversion  com- 
plained of  in  the  case  cited  hinged  entirely  on  the  breach 
of  contract,  in  employing  the  slave  in  a  service  different 
from  that  specified  in  the  contract,  and  not  on  any  alleged 
actual  injury  to  the  slave,  as  the  result  of,  the  change  of 
employment.  Under  the  count  in  trover,  no  question  was 
or  could  be  raised  on  the  relative  perils  attending  the  one 
or  the  other  service.  The  conversion  was  complete  on 
the  change  of  service,  and  could  not  be  rendered  either 
more  or  less  a  conversion,  by  any  conseqent  injury  or  im- 
provement of  the  actual  value  of  the  slave.  Whetl>er 
there  was  an  actual  loss,  or  a  permanent  injury  of  the 
slave,  as  a  consequence  of  placing  her  in  a  less  healthy 
locality,  or  employing  her  in  a  service  more  dangerous  to 
her  life  or  health,  was  a  question  not  considered  in  that 
case. 

In  this  case;  the  complaint  is  that  the  slave  is  perma- 
nently impaired  in  value.  If  this  be  true,  this  injury  did 
not  expend  its  force  during  the  year  for  which  the  slave 
was  hired,  but  left  him  at  the  end  of  the  year  materially  less 
valuable  than  he  was  before  its  infliction.  Its  nature  was. 
not  that  of  an  injury  to  the  possession — a  mere  construc- 
tive loss  to  the  owner — but  a  real  loss  in  the  value  of  the 
property  itself. 

On  this  subject  of  implied  waiver  from  the  receipt  of 
the  entire  hire,  it  may  be  a  question  if  this  is  not  a  two- 
edged  sword.  If  the  owner,  without  cause,  retook  and 
retained  the  slave  after  letting  him  to  hire  for  the  year, 
he  thereby  forfeited  his  right  to  recover  any  portion  of 
the  hire.  See  Givhan  v.  Dailey,  4  Ala.  336 ;  Martin  v. 
Everett,  11  Ala.  375.  Yet,  after  losing  the  services  of  the 
slave  for  near  or  quite  half  the  year,  and  that  loss  chargeable 
to  the  direct  interference  of  the  owner,  the  hirer  vohuita- 
rily  paid  the  entire  hire.     May  it  not  be  contended,  with 
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at  least  equal  plausibility,  that  this  is  an  admission  by  the 
hirer  of  the  owner's  right  to  retake  and  retain  the  slave? 
-We  do  not,  however,  decide  this  question  at  present. 

Should  the  plaintifi"  recover  in  this  action,  then  the 
question  of  the  receipt  of  hire  for  the  time  after  the  whip- 
ping will  become  important.  Having  received  the  hire, 
the  owner  will  not  he  permitted  to  recover  for  any  conse- 
quent loss  of  the  labor  of  his  slave  during  the  year  for 
which  he  was  hired. 

[3.]  We  cannot  perceive  on  what  principle  the  defend- 
ant was  permitted  to  give  in  evidence  the  fact  that  the 
slave  resisted  Carpenter  when  he  undertook  to  capture 
him.  It  does  not  appear  that  Goodson,  the  hirer,  was 
informed  of  this  act  of  resistance;  and,  of  course,  an 
unknown  offense  by  the  slave  could  not  justify  excessive 
whipping,  or  mitigate  the  damages  caused  by  it.  It  was 
not  a  proper  means  of  proving  general  character.  Par- 
ticular acts  are  not  admissible  for  this  purpose. 

[4.]  We  do  not  think  the"  court  committed  any  error, 
in  refusing  to  permit  the  questions  of  plaintiff,  numbered 
2  and  4,  to  be  answered.  The  conclusions  sought  to  be 
elicited  by  them,  are  not  of  the  class  which  this  witness 
should  have  been  allowed  to  draw.  Perhaps,  a  physician 
would  be  heard  to  give  his  opinion  of  the  nature  and 
severity  of  the  hlows  which  caused  the  wales  or  whelks 
observable  on  the  slave's  body.  A  planter,  who  has  sim- 
ply had  the  control  of  slaves,  is  not  necessarily  an  expert 
for  such  a  purpose.  We  may  further  remark,  that  the 
character  of  the  whipping — whether  reasonable  or  cruel 
— was  the  very  question  on  which  the  jury  had  to  pass 
in  making  up  their  verdict.  This  question  depends  on 
the  "attendant  circumstances,"  and  is  not  a  simple  or 
collective  fact,  of  which  a  witness  can  give  direct  evidence. 
It  is  rather  a  conclusion  to  be  drawn  from  facts. 

[5.]  In  thus  laying  down  the  rule,  we  do  not  wish  to 
deny  to  the  jury  the  right  to  draw  their  own  conclu- 
sions, based  on  the  evidence,  and  aided  by  their  observa- 
tion and  experience  in  such  matters.  N"eithef  do  we  deny 
to  the  witnesses  the  right  to  give  their  best  judgment  of 
the  number  of  stripes  which  the  slave  had  received,  pred- 
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icated  on  the  marks  which  he  bore.  We  hold,  also,  that 
it  was  competent  to  prove  the  rule  of  the  generality  of 
slaveholders  in  correcting  their  slaves,  if  there  be  such  a 
rule.  See,  on  these  points,  Campbell  v.  The  State, 
23  Ala.  44;  Ala.  and  Tenn.  Rivers  R.  R.  v.  Burke, 
27  Ala.  535 ;  Wilkinson  v.  Mosely,  30  Ala.  562. 

[6.]  The  question  marked  3  was  improper,  and  the  court 
did  right  in  sustaining  the  objection  to  it.  The  answer 
could  only  have  shown  what  the  witness  had  seen,  and 
could  not  aid  the  jury  in  determining  the  question  of 
reasonable  or  cruel  whipping. 

For  the  errors  above  pointed  out,  the  judgment  of  the 
circuit  court  is  reversed,  the  non-suit  set  aside,  and  the 
cause  remanded. 


PETTIT'S  ADM'R  vs.  PETTIT'S   DISTRIBUTEES. 

[bill  in  equity  for  settlement  op  administration.] 

1.  Jurisdiction  of  orphans^  court  to  sell  decedenCs  real  estate. — Under  the  act  of  1822, 
(Clay's  Digest,  224,  §  16,)  the  orphans'  court  bad  no  jurisdiction  to  order 
the  sale  of  a  decedent's  real  estate,  for  the  purpose  of  paying  debts  or  mak- 
ing equal  distribution,  when  the  petition  for  the  sale  failed  to  show  that  the 
decedent,  at  the  time  of  his  death,  had  or  owned  some  right  or  interest, 
either  legal  or  equitable,  in  the  lands  proposed  to  be  sold,  which  was  in  its 
nature  descendible  to  his  heirs. 

2.  Construction  of  treaty  of  1832  between  United  States  and  the  Chickasaw  Indians. 
The  treaty  of  1832  between  the  United  States  and  the  Chickasaw  Indians, 
with  the  supplemeotary  and  explanatory  articles,  (U.  S.  Statutes  at  large, 
vol.  7,  pp.  381-90,)  did  not  invest  the  reservecs  with  the  title  to  the  reserved 
lands,  but  clearly  prohibited  each  reservee  from  selling  or  leasing  his 
reservation. 

3.  Validity  of  contract  for  sale  or  lease  of  Indian  reservation. — A  contract  between 
a  Chickasaw  Indian,  who  was  entitled  to  a  reservation  under  the  treaty  of 
1832,  and  a  white  person,  by  which  the  former,  in  consideration  of  a  speci- 
fied sum,  part  of  which  was  paid  in  cash  at  the  time  the  contract  was  made, 
agreed  to  sell  his  reservation  to  the  latter,  in  the  event  of  the  treaty  being 
BO  modified  as  to  allow  the  sale,  and,  "  in  case  there  is  no  alteration  ot  tiie 
treaty,"  to  let  the  latter  '•  have  the  use  and  benefit  of  the  said  lands  for 
two  years,  free  of  rent," — is  void,  because  contrary  to  the  provisions  and 
policy  of  the  treaty  of  1832. 
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4.  Validity  and  confirmaiion  of  contract  founded  on  consideration  party  illegal. — An 
entire  contract,  founded  upon  a  consideration  which  is  partly  illegal,  is 
void,  and  incapfible  of  confirmation. 

5.  Proceeds  of  void  sale  not  assets  in  administrator's  hands. — The  proceeds  of  tlie 
sale  of  a  decedent's  real  estate,  made  under  an  order  of  the  orphans'  court 
which  was  void  for  want  of  jurisdiction,  are  not  assets  in  the  hands  of  the 
administrator. 

6.  Validity  of  bond  given  by  administrator  for  application  of  proceeds  of  sale  of  land. 
A  bond  given  by  an  administrator,  conditioned  as  required  by  the  act  of 
1822,  (Clay's  Digest,  224,  §  20,)  is  void,  when  the  orphans' court  had  no 
jurisdiction  to  order  the  sale. 

7.  Liability  of  sureties  on  such  bond. — The  special  bond  required  by  said  act  of 
1822  being  "  conditioned  for  the  faithful  payment  and  application  of  the 
money  arising  from  such  sale  according  to  the  final  decree,"  the  sureties 
therein  are  not  liable  for  the  waste  or  misapplication  of  the  money  by  the 
administrator,  unless  the  final  decree  directed  its  payment  and  application. 

8.  Liability  of  sureties  on  general  administration  bond. — The  sureties  on  a  general 
administration  bond,  conditioned  as  by  law  required,  are  liable  for  the 
waste  or  misapplication  by  their  principal  of  money,  arising  from  the  pro- 
ceeds of  a  valid  sale  of  the  decedent's  real  estate,  which  went  into  his  hands 
on  his  execution  of  the  special  bond  required  by  the  statute  under  which 
the  sale  was  made  ;  it  appearing  that  the  sureties  on  such  special  bond,  in 
consequence  of  the  failure  of  the  final  decree  to  direct  the  application  of 
the  money  arising  from  the  sale,  are  not  liable  for  its  waste  or  misapplica- 
tion. 

9.  Interest  charged  against  administrator. — On  the  settlement  of  an  administra- 
tor's accounts  in  equity,  the  chancellor  should  decree  interest  on  the  bal- 
ance reported  against  him  by  the  master,  from  the  day  up  to  which  the 
master  computed  interest,  until  the  rendition  of  the  final  decree. 

Appeal  from  the  Chancery  Court  of  Franklin. 
Heard  before  the  Hon.  John  Foster. 


The  material  facts  disclosed  by  this  record  are  these: 
In  December,  1833,  Hugh  Pettit  entered  into  a  written 
contract  with  one  John  McLish,  a   Chickasaw  Indian, 
which  was  in  these  words : 

"This  agreement,  made  this  2d  day  of  December,  1833, 
between  John  McLish,  of  the  first  part,  and  Hugh  Pettit, 
of  the  second  part,  witnesseth :  That  whereas  the  said 
parties  did,  on  the  —  day  of  April,  1833,  enter  into  a 
contract  concerning  the  plantation  of  the  said  McLish, 
lying  in  that  part  of  the  Chickasaw  nation  included  in 
the  county  of  Franklin  and  State  of  Alabama,  by  which 
contract  it  was  agreed  between  the  said  parties,  among 
other  things,  that  in  case  the  said  McLish  should  get  a 
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title  in  fee-simple  to  the  land  upon  which  the  said  plant- 
ation was  situated,  and  that  the  said  McLish  should  wish 
to  sell  the  same,  he  would  give  the  preference  to  said 
Pettit ;  all  of  which  will  more  full}'  appear  by  reference  to 
said  contract;  and  a  survey  having  been  made  of  the 
Chickasaw  lands  in  said  county,  and  the  said  McLish 
having  selected  for  his  reservation  section  four  in  town- 
ship four,  and  section  thirty-three  in  township  three,  both 
in  range  thirteen,  west,  which  reservation  includes  the 
improvements  of  said  McLish ;  and  whereas  it  is  expected 
that  the  Government  of  the  United  States  will  so  alter  or 
modify  the  treaty  made  with  the  Chickasaw  nation,  as  to 
give  the  said  McLish  the  said  lands  in  fee-simple,  with 
power  to  sell  the  same :  JS^ow,  in  case  such  alteration  or 
modification  of  said  treaty  should  take  place,  the  said 
McLish  agrees  to  sell  to  said  Pettit  the  two  sections  of 
land  heretofore  mentioned,  and  to  make  to  said  Pettit, 
his  heirs  or  assigns,  a  good  and  legal  title  for  the  same, 
by  deed  of  conveyance  to  be  executed  within  two  months 
after  the  ratification  of  said  alteration  in  said  treaty  ;  in 
consideration  whereof,  the  said  Pettit  binds  himself  to 
pay  to  the  said  McLish  the  sum  of  $12,800,  as  follows  ; 
$1,000  paid  this  day,  the  receipt  vv'hereof  is  hereby 
acknowledged;  $5,400  when  said  deed  of  conveyance  is 
made  ;  $3,200  twelve  mouths  thereafter,  and  $3,200  two 
years  thereafter.  And  in  case  there  is  no  alteration  in 
the  treaty,  the  said  Pettit  has  the  use  and  benefit  of  the 
said  plantation  above  mentioned,  for  two  years,  free  of 
rent;  and  the  said  McLish  has  the  use  of  the  above 
mentioned  $1,000,  free  of  interest,  aiid  to  pay  the  said 
Pettit  the  $1,000  out  of  the  moneys  arising  from  the  valu- 
ation of  said  improvements  on  the  plantation.  In  witness 
whereof,"  &c. 

A  few  days  after  this  contract  was  made,  to-wit,  on  the 
10th  December,  1833,  Pettit  and  M.  Tarver  entered  into 
a  written  agreement,  by  which  it  was  stipulated,  that  this 
purchase  should  enure  to  their  joint  benefit,  that  the 
payments  should  be  made  by  them  in  equal  proportion, 
and  that  the  land  should  be  hold  by  them  in  common 
until  they  mutually  agreed  to  divide  it.     The  treaty  with 
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the  Chickasaw  Indians  was  modified,  as  contemplated  by 
the  contract  between  Pettit  and  McLish,  in  May,  1834. 
See  U.  8.  Statutes  at  large,  vol.  7,  p.  451.  Pettit  occu- 
pied the  land,  under  the  contract,  until  his  death,  wOiich 
occurred  in  August,  1834.  Letters  of  administration  on 
his  estate  were  granted  by  the  orphans'  court  of  Franklin 
county,  on  the  10th  September,  1834,  to  Micajah  Tarver, 
who  thereupon  gave  bond,  with  Armstead  Barton  and 
Thomas  Keenan  as  his  sureties,  and  entered  on  the  duties 
of  the  administration.  Tarver  took  possession  of  the  land 
soon  after  the  death  of  Pettit,  paid  the  entire  purchase- 
money  due  under  the  contract,  ($5,200  being  paid  by  him 
as  administrator,  out  of  the  assets  of  Pettit's  estate,)  and, 
on  the  15th  April,  1836,  procured  conveyances  of  the  land 
from  McLish ;  taking  the  title  to  section  thirty-three  to 
himself,  and  the  title  to  section  four  (except  twenty  acres,  as 
to  which  no  title  could  be  obtained)  to  himself,  as  party  of 
the  second  part,  "for  the  use  and  benefit"  of  Pettit's 
infant  children. 

On  the  14th  October,  1835,  Tarver  returned  to  the 
orphans'  court  a  "statement  showing  the  condition  of  the 
estate  "  of  his  intestate,  which  showed  an  excess  of  debts 
ov»  r  personal  assets  amounting  to  more  than  $8,000  ;  and 
prayed  an  order  for  the  sale  of  a  house  and  lot  in  the  town 
of  Tuscumbia,  for  the  payment  of  the  debts.  On  his  peti- 
tion, the  court  granted  an  order  of  sale,  and  appointed 
commissioners  to  conduct  it.  The  sale  was  made  by  the 
commissioners  on  the  24th  October,  1836  ;  and  the  pro- 
ceeds of  the  sale,  amounting  to  $3,155,  went  into  the 
hands  of  the  administrator.  In  1838,  the  administrator 
filed  another  petition  in^  said  orphans'  court,  alleging  that 
it  was  necessary  to  sell  said  section  four,  a  part  of  the 
lands  obtained  from  McLish  as  above  stated,  for  the  pur- 
pose of  paying  the  debts  of  the  estate,  and  to  make  equal 
distribution  among  the  heirs.  The  contract  between 
AIcLish  and  Pettit,  for  the  sale  and  purchase  of  the  for- 
mer's reservation,  was  made  an  exhibit  to  the  petition, 
which  stated  all  the  facts,  as  above  set  out,  concerning 
the  agreement  between  Pettit  and  Tarver  relative  to  the 
land,  the  payment  of  the  purchase-money  to  McLish,  and 
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the  execution  of  the  conveyances  by  him  ;  alleged  that 
the  administrator's  object,  in  taking  the  deeds  as  stated, 
was  to  make  a  division  of  the  lands  between  himself  and 
Pettit's  heirs ;  and  prayed  a  confirmation  of  such  division, 
and  an  order  for  the  sale  of  said  section  four,  for  the  two- 
fold purpose  of  paying  debts  and  making  equal  distribu- 
tion. On  the  1st  October,  1838,  the  court  rendered  a 
decree  of  sale,  and  appointed  commissioners  to  carry  the 
decree  into  effect.  The  sale  was  made  by  the  commis- 
sioners on-  the  first  Monday  in  December,  1838,  and  was 
confirmed  by  the  court  on  the  first  Monda}^  in  January 
following.  The  land  brought  at  the  sale  over  $9,000,  one 
half  of  which  was  paid  by  the  purchaser  in  cash,  and  for 
the  residue  a  note  with  sureties  was  given,  payable  in 
twelve  months.  On  the  confirmation  of  the  sale,  for  the 
purpose  of  obtaining  the  proceeds,  the  administrator  exe- 
cuted a  bond,  as  required  by  the  statute,  with  Clark  T. 
Barton  and  George  "VV.  Carroll  as  his  sureties,  in  double 
the  amount  of  the  purchase-money,  conditioned  to  be 
void  "if  the  said  Tarver,  administrator  as  aforesaid,  shall 
faithfully  pay  and  apply  the  money  arising  from  the  sale 
of  said  land  according  to  the  final  decree,  or  according  to 
the  law  in  such  cases  governing."  On  the  execution  of 
this  bond,  the  proceeds  of  the  sale,  consisting  of  the  pur- 
chaser's bond  and  the  money  paid  in  cash,  went  into  the 
hands  of  the  administrator,  under  an  order  of  the  court; 
and  he  collected  the  amount  due  on  the  purchaser's  note. 
In  1840,  or  1841,  the  administrator  left  this  State,  and 
removed  to  Missouri,  without  having  made  a  settlement 
of  his  administration  on  Pettit's  estate.  Proceedings 
were  afterwards  instituted  in  the  probate  court  against 
him,  as  a  non-resident,  to  compel  a  settlement  of  his 
accounts,  and  he  there  filed  an  account-current  for  settle- 
ment ;  but  these  proceedings  were  abandoned  by  the  dis- 
tributees, who,  in  September,  1852,  filed  a  bill  in  chan- 
cery to  compel  a  settlement,  charging  the  administrator 
with  a  failure  to  return  an  inventory  of  his  intestate's 
estate,  misapplication  of  the  assets,  &c. ;  stating  particu- 
larly all  the  facts  relative  to  the  sale  of  the  land,  as  above 
set  out ;  alleging  that  Thomas  Keenan,.  one  of  the  sure- 
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ties  Qn  the  administrator's  general  bond,  had  removed  to 
Texas,  and  there' died,  insolvent, — that  Armstead  Barton, 
the  other  surety,  had  also  died,  after  having  executed  liis 
last  will  and  testament,  wherein  he  appointed  AVilliam 
Dickson,  Arthur  C.  Barton,  and  John  W.  Rutland  his 
executors;  and  that  Clark  T.  Barton,  one  of  the  sureties 
on  the  special  bond  given  for  the  proceeds  of  the  sale  of 
the  real  estate,  had  also  died ;  and  that  George  "W.  Car- 
roll, his  co-surety  on  the  bond,  was  his  executor.  The 
administrator,  the  executors  and  heirs  of  Armstead  Bar- 
ton, and  George  W.  Carroll,  both  individually,  and  as 
executor  of  Clark  T.  Barton,  were  made  defendants  ;  and 
the  prayer  of  the  bill  was  for  an  account  and  final  settle- 
ment of  the  administration,  in  which  the  administrator 
and  his  sureties  might  be  charged  with  the  proceeds  of 
the  sale  of  section  four,  in  addition  to  the  other  assets  of 
the  estate  alleged  to  have  been  wasted  and  converted  by 
him ;  or,  if  the  chancellor  should  deem  the  sale  of  said 
land  null  and  void,  that  he  would  decree  a  partition  and 
division  of  the  two  sections  in  accordance  with  the  terms 
of  the  written  contract  between  Pettit  and  Tarver. 

The  chancellor  sustained  a  demurrer  to  the  bill,  for 
multifiiriousness,  but  gave  the  complainants  leave  to 
elect  on  which  feature  of  their  bill  they  would  proceed ; 
and  the  bill  was  afterwards  amended,  under  the  leave 
thus  given,  so  as  to  claim  a  settlement  of  the  entire  ad- 
ministration. 

The  administrator  answered  the  bill,  denying  the 
charges  of  waste,  misapplication  of  assets,  &c.,  and  exhib- 
iting an  account  of  his  administration ;  and  his  answer 
was  adopted  by  the  other  defendants,  so  fiir  as  it  related 
to  the  matters  of  account.  The  defendant  Carroll  also 
demurred  to  the  bill  for  want  of  equity,  assigning  several 
grounds  of  demurrer,  which  are  stated  in  the  brief  of  the 
appellant's  counsel.  On  final  hearing,  the  chancellor 
rendered  a  decree  for  the  complainants,  for  a  balance  of 
$205  of  the  intestate's  personal  estate,  the  proceeds  of 
the  sale  of  the  house  and  lot  in  Tuscumbia  and  section 
four,  and  interest  on  these  several  items  up  to  the  1st 
May,  1855,  the  day  on  which  the  account  was  stated  by 
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the  master;  also,  refusing  compensation  to  the  adminis- 
trator, and  taxing  the  costs  against  him  and  the  executors 
of  Armstead  Barton. 

From  this  decree  the  defendants  appeal,  and  assign 
several  errors  in  the  rulings  of  the  chancellor,  which  are 
presented  in  the  hrief  of  their  counsel ;  while  there  is  a 
single  cross  assignment  of  error  by  the  complainants, 
founded  on  the  chancellor's  omission  to  decree  interest  ou 
the  balance  against  the  administrator  up  to  the  day  on 
which  the  iinal  decree  was  rendered. 

John  A.  I^ooe,  and  Wm.  P.  Chilton,  for  the  appellants, 
made  the  following  points : 

1.  The  chancellor  erred  in  allowing  an  amendment  of 
the  bill,  after  sustaining  the  demurrer  for  multifarious- 
ness. The  cause  having  been  submitted  for  final  hearing, 
on  bill,  answer,  demurrer,  and  proof,  the  bill  should  have 
been  dismissed. — 1  Dan.  Ch.  Pr.  481 ;  Bryant  v.  Peters, 
3  Ala.  171 ;  McKinley  v.  Irvine,  13  Ala.  707 ;  Mcintosh 
v.  Alexander,  16  Ala.  90;  Boyd  v.  lioyt,  5  Paige,  65; 
Davone  v.  Fanning,  4  John.  Ch.  204 ;  Felder  v.  Davis, 
17  Ala.  425.  To  allow  an  election,  as  was  done  in  this 
case,  after  demurrer  sustained  for  multifariousness,  causes 
delay,  and  enables  the  plaintiff  to  ascertain  the  state  of  his 
adversary's  proof,  as  to  the  cause  of  action  for  which  he 
elects  to  dismiss,  before  instituting  another  suit.  This 
mode  of  experimenting,  by  blending  different  causes  of 
action,  should  not  be  permitted. 

2.  The  demurrer  to  the  amended  bill  ought  to  have 
been  sustained.  The  bill  was  wanting  in  equity,  because 
it  showed  that  the  settlement  of  the  administration  had 
been  commenced  in  the  probate  court,  by  proceedings 
instituted  by  the  distributees,  and  failed  to  allege  any 
sufficient  reason  for  removing  it  into  the  chancery  court : 
the  jurisdiction  of  the  probate  court  having  first  attached, 
it  could  not  be  divested  without  sufficient  reason.  This 
principle  is  well  settled  by ,  the  decisions  of  this  court. 
The  proof  cannot  be  looked  to,  on  demurrer,  in  aid  of  the 
defective  allegations  of  the  bill.— Story's  Eq.  PI.  §§  254, 
263,  264;  10  Wheaton,  189;  13  Ala.  681. 
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3.  The  demurrer  for  want  of  proper  parties  was  well 
taken.  As  the  bill  did  not  allege  that  all  the  debts  had 
been  paid,  it  should  have  brought  tlie  creditors  before  the 
court,  or  been  so  framed  as  to  allow  them  to  come  in  and 
make  themselves  parties. — Gould  v.  Hays,  19  Ala.  445. 
So  far  as  the  bill  sought  to  charge  the  administrator  with 
the  proceeds  of  the  sale  of  the  house  and  lot  in  Tuscumbia, 
the  sureties  on  his  special  bond,  whose  names  are  not 
shown  in  the  bill,  were  necessary  parties. 

4.  The  sale  of  section  four,  under  the  order  of  the 
orphans'  court,  was  void,  for  want  of  jurisdiction  in  the 
court  to  make  the  order.  This  question  is  presented  b}'^ 
the  demurrer  to  the  bill  for  want  of  equity,  and  arises  on 
the  proof.  Tho  court  had  no  jurisdiction  to  make  the 
order,  because,  in  the  first  place,  the  contract  between  the 
intestate  and  McLish  being  inhibited  by  the  express  terms 
as  well  as  by  the  policy  of  the  treaty  of  1832,  the  intestate 
thereby  acquired  no  interest  in  the  land. — See  the  treaties 
with  Chickasaw  Indians,  of  October,  1832,  and  May,  1834, 
in  the  United  States  Statutes  at  large,  vol.  7,  pp.  386-7, 
450-5 ;  Lewis  v.  Love  &  Lane,  1  Ala.  335.  The  order  of 
sale  was  void  for  the  additional  reason,  that,  the  land  had 
been  conveyed  by  deed  to  the  heirs  of  Pettit  before  the 
petition  for  the  sale  was  filed. — Johnson  v.  Collins,  12  Ala. 
322;  McCain's  Heirs  v.  McCain's  Adm'r,  12  Ala.  510; 
Mounger  v.  Burks,  17  Ala.  51.  As  the  court  had  no 
jurisdiction  to  order  the  sale,  the  act  of  the  court  was 
coram  nonjudice  and  void. — McCartney  v.  Calhoun,  11  Ala. 
110;  Wightman  v.  Karsner,  20  Ala.  459;  Eslava  v. 
Lepretre,  21  Ala.  522 ;  Wainwright  v.  Saunders,  20  Ala. 
604 ;  Thompson  v.  Brown,  16  Mass.  178 ;  Heath  v.  Wills, 
5  Pick.  145;  Hancock  v.  Hubbard,  19  Pick.  511 ;  Duncan 
k  Hooper  v.  Stewart,  25  Ala.  414  ;  Martin's  Ex'rs  v.  Wil- 
liams, 18  Ala.  193.  The  order  of  sale  being  a  nullity,  the 
sale  was  also  void ;  the  rights  of  the  complainants  in  the 
laud,  under  their  deed  from  McLish,  were  not  affected  by 
it ;  and  the  j^roceeds  of  the  sale  are  not  assets  in  the 
administrator's  hands,  though  a  court  of  chancery  might 
hold  him  liable  individually  for  the  money. — Ashurst's 
Adm'r  v.  Ashurst's  Heirs,  13  Ala.  783;  Smith's  Heirs  v. 
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Smith's  Aclra'r,  13  Ala.  335;  Martin's  Executors  v. 
Williams,  18  Ala.  193;  Smith's  Distributees  v.  King, 
22  Ala.  561 ;  Duncan  &  Hooper  v.  Stewart,  25  Ala.  413 ; 
Walker  v.  Wynne,  3  Yerger,  62-73;  Stewart  v.  Roberts, 
1  Yerger,  389. 

5.  The  bond  given  by  the  administrator  for  this  money, 
with  Carroll  and  Barton  as  his  sureties,  is  void  for  want  of 
consideration,  and  for  want  of  authority  in  the  court  to 
take  it. — Butler  v.  Foster,  14  Ala.  323;  Governor  v. 
Jackson,  15  Ala.  703  ;  Claunch  v.  Castleberry,  23  Ala.  92  ; 
Ilughlett  V.  Ilughlett,  5  Humph.  453.  If  the  sureties  are 
not  liable  on  their  bond,  they  are  not  liable  at  all,  since 
they  have  the  right  to  stand  on  the  precise  terms  of  their 
contract. — McKay  v.  Dodge,  5  Ala.  388. 

6.  The  sureties  are  not  estopped  by  their  bond  from 
alleging  its  invalidity,  or  showing  that  the  money  arising 
from  the  sale  is  not  assets.  There  can  be  no  estoppel 
where  there  is  no  privity  between  the  parties  in  the  char- 
acter in  which  the  plaintiffs  sue,  nor  where  the  truth 
appears  on  the  record  by  the  plaintifts'  only  pleading. 
Comyn's  Digest,  Estoppel,  E,  2  ;  Co.  Litt.  352 ;  Wheelock 
V.  Henshaw,  19  Pick.  345  ;  Stillman  v.  Barney,  4  Vermont, 
187  ;  Blake  v.  Tucker,  12  Vermont,  39  ;  Hamilton  v.  Par- 
ish, 1  Dev.  415 ;  Livingston  v.  McKinney,  2  Murph.  67  ; 
Miles  V.  Miles,  8  Watts  &  Serg.  135. 

7.  The  sureties  on  Tarver's  general  administration 
bond  are  not  liable  for  the  proceeds  of  the  sale  of  the 
house  and  lot  in  Tuscumbia,  and  the  chancellor  erred  in 
holding  them  liable.— Aikin's  Digest,  176,  §§  1-3 ;  ib.  181, 
§  20;  Clay's  Digest,  229,  §44;  1  Wms.  Executors,  370,  as 
to  form  of  letters  of  administration  ;  ib.  439,  as  to  form  of 
bond;  Hughlett  v.  Ilughlett,  5  Humph.  454-73;  Hen- 
shaw V.  Blood,  1  Mass.  43;  Prescott  v.  Tarbell,  1  Mass. 
208;  Freeman  v.  Anderson,  11  Mass.  193;  Bryant  v. 
Peters,  3  Ala.  170;  3  Humph.  592;  Williamson  and 
Wife  V.  Mason,  23  Ala.  504;  Lyman  v.  Conkey,  1  Mete. 
317 ;  Grimes  v.  Commonwealth,  4  Litt.  1-6 ;  Irvine  v. 
McDowell,  4  Dana,  629;  Clay  v.  Hart,  7  Dana,  10-19; 
Moore  v.  Walker's  Heirs,  1  A.  K.  Mar.  488. 
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R.  W.  Walker,  with  whom  was  James  Irvine,-  contra : 

I.  The  practice  is  well  settled,  in  this  State,  to  allow  an 
amendment  of  the  bill  after  demurrer  sustained  for  multi- 
fariousness. The  true  rule  is,  that  the  allowance  of  the 
amendment  is  not  a  matter  of  course,  but  rests  in  the 
sound  discretion  of  the  chancellor;  the  exercise  of  which 
discretion  will  not  be  revised  on  error  or  appeal,  except 
in  extraordinary  cases,  and  for  very  cogent  reasons. — Mar- 
riott V.  Givens,  8  Ala.  695,  710;  Allen  v.  Montgomery 
Railroad  Co.,  11  Ala.  447;  Hunley  v.  Hunley,  15  Ala.  98; 
Felder  v.  Davis,  17  Ala.  425;  Mcintosh  v.  Alexander, 
16  Ala.  87;  Kennedy  v.  Kennedy,  2  Ala.  609;  Lanier  v. 
Driver,  24  Ala.  149 ;  1  Barbour's  Ch.  59,  65 ;  11  Paige, 
166 ;  1  Hill's  Ch.  445 ;  4  Sm.  &  Mar.  294 ;  6  Paige,  29. 

II.  The  chancery  court  had  jurisdiction  of  the  case 
made  by  the  bill,  notwithstanding  the  institution  of  the 
proceedings  in  the  orphans'  court,  (1st)  because  adiscovery 
was  necessary,  and  (2d)  because  the  orphans'  court  was 
inadequate  to  grant  full  relief.  The  allegations  of  the 
bill,  that  the  administrator  did  not  make  a  full  return  and 
inventory  of  the  personal  estate ;  that  he  privately  sold 
the  crop  of  1834 ;  that  he  converted  to  his  own  use  all  the 
personalty  except  the  slaves;  that  he  used  the  slaves  for 
four  years,  rendering  no  account  of  their  services;  and 
that  the  complainants  are  without  information  in  refer^ 
ence  to  these  several  matters — show  the  necessity  for  a 
discovery. — Hunley  v.  Hunley,  15  Ala.  91.  The  orphans' 
court  had  no  power  to  do  more  than  render  a  decree 
against  the  administrator  alone,  who  is  alleged  and  proved 
to  be  both  non-resident  and  insolvent.  It  had  no  juris- 
diction against  the  executors  of  Armstead  Barton,  (Jen- 
kins V.  Gray,  16  Ala.  100,)  nor  against  Carroll ;  and  as 
Tarver  was  insolvent,  a  decree  of  the  orphans'  court 
against  him  would  have  been  only  the  foundation  of  two 
separate  actions  at  law,  one  against  Carroll,  and  the  other 
against  Barton's  executors.  The  bill  shows,  also,  that 
there  were  complicated  matters  of  account  involved  in 
the  settlement,  which  the  orphans'  court  was  incompetent 
to  adjust.  Chancery  alone  was  capable  of  calling  all  the 
parties  before  it,  settling  the  liabilities  and  adjusting  the 
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responsibilities  of  each,  and  rendering  a  comprehensive 
decree,  which  would  dispose  of  the  whole  matter,  and 
give  the  complainants  that  full  relief  which,  in  any  other 
forum,  they  would  have  been  compelled  to  seek  by  cir- 
cuitous actions.  On  these  facts,  the  equity  of  the  bill  is 
sustained  by  the  following  cases:  Pearson  v.  Darrington, 
18  Ala.  348 ;  S.  C,  21  Ala.  176 ;  Pharis  v.  Leachman, 
20  Ala.  677;  Gould  v.  Hays,  19  Ala.  440;  Hunley  v. 
Hunley,  15  Ala.  98 ;  Owen  v.  Slattcr,  26  Ala.  551 ;  De- 
ment V.  Boggess,  13  Ala.  143  ;  Lamkin  v.  Hejer,  19  Ala. 
228;  King&  Ansley  v.  Smith,  15  Ala.  720;  Moore  v. 
Armstrong,  9  Porter,  697 ;  4  Munf.  289  ;  1  Marsh.  488  ; 
Blakey  v.  Blakey,  9  Ala.  391 ;  Leavens  v.  Butler,  8  Por. 
Rep.  399. 

III.  The  demurrer  for  want  of  proper  parties  was  not 
well  taken.  The  creditors  are  not  necessary  parties  to  a 
bill  for  distribution,  filed  after  the  lapse  of  eighteen 
months,  unless  it  is  aflirmatively  shown  that  there  are  out- 
standing debts  still  subsisting.  After  the  lapse  of  eighteen 
months,  the  complainants  were,  i^rima  facie^  entitled  to 
distribution;  and  if  any  cause  to  the  contrary  existed,  it 
was  the  duty  of  the  administrator  to  set  it  up,  and  to  have 
the  pl'oper  parties  brought  before  the  court. — ^Harrison  v. 
Harrison,  9  Ala.  470  ;  Leavens  v.  Butler,  8  Porter,  392  ; 
Graham  v.  Abercrombie,  8  Ala.  552  ;  2  Lomax  on  Ex'rs, 
517-18  ;  Mitford's  Pleadings,  (ed.  1849,)  201 ;  1  Puss.  & 
My.  656  ;  4  Dess.  330-342.  As  to  the  objection  that  the 
sureties  on  the  special  bond  were  necessary  parties,  it  is 
sufficient  to  say  that  it  does  not  appear  who  they  were, 
nor  indeed  that  any  bond  was  given  ;  nor  does  the  demur- 
rer state  their  names,  so  as  to  enable  the  complainants  to 
amend. — 10  Paige,  445  ;  19  Ala.  121.  The  sale  would 
have  been  valid  without  such  bond. — 6  Por.  219 ;  28  Ala. 
164,  218. 

IV.  The  sureties  on  Tarver's  general  administration 
bond  are  liable  for  the  proceeds  of  the  sales  of  real  estate 
which  went  into  his  hands,  including  both  the  house  and 
lot  in  Tuscumbia,  and  section  four.  The  validity  of  the 
former  sale  is  not  controverted ;  and  the  liability  of  the 
administrator's  general  sureties  for  the  proceeds  of  the 
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sale  is  not  now  an  open  question  in  this  State. — Clarke  v. 
West,  5  Ala.  128 ;  Wade  v.  Graham,  4  Ohio,  126  ;  Wy- 
man  v.    Campbell,  6  Porter,  219;  Ashurst  v.  Ashurst, 

13  Ala.  781.  The  condition  o£  the  general  administration 
bond,  binding  the  sureties  for  their  principal's  perform- 
ance of  "all  the  duties  which  are  or  may  be  by  law 
required  of  him  as  administrator,"  is  clearly  sufficient  to 
include  liability  for  this  money.  It  was  undoubtedly  the 
duty  of  the  administrator  to  apply  for  the  order  of  sale,  to 
receive  the  proceeds  of  the  sale,  and  faithfully  to  account 
for  the  proceeds.  The  condition  of  the  general  bond  is 
not  aifected  by  the  fact  that  a  special  bond  is  required 
before  the  proceeds  of  sale  can  go  into  the  hands  of  the 
administrator,  and  .the  liability  of  the  sureties  is  thereby 
unaiFccted.  See,  also,  Smith's  Distributees  v.  King, 
22   Ala.  558;    Bondurant  v.    Thompson,  15   Ala.   202; 

14  Missouri,  116;  11  Sm.  &  Mar.  303,  313;  10  Vermont, 
285;  3  Watts  &  S.  353;  7  ib.  175.  Moreover,  Barton's 
executors,  in  their  answer,  refer  to  the  account  filed  by 
Tarver,  and  "admit  all  the  charges  against  liim  in  that 
account  to  be  correct ;  "  and  the  account  itself  shows  that 
Tarver  therein  charges  himself  with  the  proceeds  of  the 
sale  of  the  house  and  lot  in  Tuscumbia. 

V.  The  same  principles  and  authorities  show  the  liabil 
ity  of  the  sureties  on  the  general  administration  bond  for 
the  proceeds  of  the'sale  of  section  four,  unless  the  invalid- 
ity of  that  sale  can  be  successfully  maintained  on  some 
one  of  the  grounds  on  which  it  is  attacked.  Pettit  had 
bought  the  land  from  McLish,  had  paid  §1,000  of  the 
purchase-money,  and  had  died  in  possession.  His  equita- 
ble interest  was  subject  to  be  sold  by  the  orphans'  court ; 
and,  if  a  sale  was  necessary  for  the  payment  of  debts,  it 
was  Tarver's  duty  to  apply  for  an  order  of  sale. — Perkins 
V.  Winter,  7  Ala.  865;  Evans  v.  Mattliews,  8  Ala.  99; 
Jennings  &  Graham  v.  Jenkins,  9  Ala.  290 ;  Yaughan  & 
Hatcher  v.  Holmes  &  West,  22  Ala.  593  ;  Wyman  v. 
Campbell,  6  Porter,  219,  237;  Duval  v.  P.  &  M.  Bank, 
10  Ala;  652. 

1.  If  Pettit  died  seized  of  any  estate  or  interest  in  this 
land,  the  subsequent  execution  of  a  deed  by  McLish,  con- 
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veying  the  legal  title  to  his  heirs,  did  not  divest  the 
orphans'  court  of  its  power  to  order  a  sale.  If  a  decedent 
is  indebted  beyond  the  value  of  his  personalty,  and  dies 
possessed  of  any  estate  in  land,  whether  legal  or  equitable, 
the  orphans'  court  at  once  acquires  a  potential  jurisdic- 
tion over  it,  and  may  subject  it  to  sale  for  the  benefit  of 
his  creditors;  and  this  jurisdiction  of  the  court  cannot  be 
divested  by  any  act  of  the  administrator,  heirs,  or  third 
person,  nor  by  any  subsequent  alienation  or  change  of 
title.  If  the  intestate  had  a  legal  title,  that  legal  title 
descends  to  his  heirs,  subject  to  this  paramount  lien  of 
creditors;  and  the  heirs  cannot,  by  conveying  to  a  third 
person,  destroy  the  power  of  the  court  to  order  the  sale, 
or  free  the  land  from  the  statutory  charge.  If  the  intest- 
ate's title  was  merely  equitable,  the  heirs  cannot'  place  it 
beyond  the  jurisdiction  ol  the  court  by  procuring  a  con- 
veyance of  the  legal  title.  In  either  case,  a  sale  by  the 
administrator,  under  an  order  of  court,  for  the  payment 
of  debts,  avoids  such  subsequent  conveyances.  The  com- 
plainants in  this  case,  by  the  deed  from  McLish,  take  by 
descent,  as  heirs,  and  not  by  purchase ;  and  the  land  was 
assets  of  their  ancestor's  estate,  liable  under  the  statute 
for  the  payments  of  his  debts.  These  positions  are  sus- 
tained by  the  following  authorities  :  Vansyckle  v.  Rich- 
ardson, 13  111.  174;  Stillman  v.  Young,  16  111.  318; 
11  Humph.  512  ;  Johnson  v.  Collins,  12  Ala.  322  ;  1  Ohio, 
182;  G  Ohio,  227,  238;  8  Ohio,  217;  9  Ohio,  145; 
10  Ohio,  180 ;  3  Ohio  St.  R.  494,  502 ;  26  Miss.  531,  543; 
16  Peters,  25,  62  ;  Grignon  v.  Astor,  2  How.  (U.  S.)  R. 
319,  343;  McPherson  v.  CunlifF,  11  Serg.  &  R.  422; 
Leavens  v.  Butler,  8  Porter,  389 ;  Wyman  v.  Campbell, 
6  Por.  234  ;  6  John.  Ch.  Rep.  360  ;  9  Dana,  102  ;  4  Mass. 
354 ;  5  Mass.  241 ;  7  Mass.  292 ;  5  Ohio,  86 ;  Seymour 
V.  Seymour,  22  Conn.  272 ;  1  Barbour,  75,  79 ;  13  Geo. 
1,  9 ;  4  Kent's  Com.  (ra.  p.)  438  ;  9  K  H.  168  ;  4Barr,  32. 
The  cases  of  McCain  v.  McCain,  12  Ala.  510,  and 
Mounger  v.  Burks,  17  Ala.  48,  cited  to  this  point  by  the 
appellant's  counsel,  are  unlike  the  case  at  bar.  In  each 
of  those  cases,  the  sale  was  made  for  the  purposes  of  dis- 
tribution among  the  heirs;  in  this  case,  for  the  payment 
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of  debts  and  distribution.  In  this  case,  moreover,  the 
deed  of  McLish  was  not  effectual  to  convey  the  legal  title 
to  the  heirs.  It  was  made  without  an  order  of  court, 
when  the  heirs  were  infants,  and,  consequently,  incapable 
of  accepting  it ;  and  the  administrator,  at  whose  instance 
it  was  made,  did  not  represent  them  in  this  matter,  and 
had  no  right  to  act  for  them.  The  deed,  therefore,  is 
inoperative  as  a  conveyance,  for  want  of  a  sufficient  deliv- 
ery and  acceptance. — 4  Kent's  Com.  446 ;  Jackson  v. 
Phillips,  12  Johns.  418  ;  23  Wendell,  43  ;  12  Illinois,  135; 
2  Wendell,  308 ;  10  Wendell,  310.  This  case  is  unlike 
that  of  McCain  v.  McCain,  supra,  for  the  additional  rea- 
son, that  Barton's  executors  are  here  estopped  from  insist- 
ing that  the  change  of  title  ousted  the  jurisdiction  of  the 
orphans'  court.  Barton  was  a  subscribing  witness  to  the 
deed  from  McLish  to  the  heirs,  and,  therefore,  knew  of 
the  change  of  title  ;  and  yet  he  was  one  of  the  two  wit- 
nesses on  whose  testimony  the  order  of  sale  was  granted. 
Under  these  circumstances,  he  cannot  now  be  heard  to 
deny  the  right  of  the  administrator  to  make  the  applica- 
tion, or  the  power  of  the  court  to  grant  the  order. — 4  Har- 
rington, 521 ;  6  Barbour,  589  ;  1  Harper's  Ch.  47  ;  Riley's 
Ch.  213;  Jennings  v.  Jenkins,  9  Ala.  289;  Evans  v. 
Matthews,  8  Ala.  102. 

2.  The  validity  of  the  sale  is  attacked  on  the  further 
ground,  that  the  contract  between  McLish  and  Pettit  was 
illegal,  because  prohibited  by  the  treaty  of  1832  with  the 
Chickasaw  Indians.  The  contract  between  McLish  and 
Pettit  consists  of  two  distinct  agreements  :  1st,  to  sell  and 
convoy  for  $12,800,  when  and  if  the  treaty  should  be  so 
moditied  as  to  give  McLish  the  right  to  sell ;  and,  2d,  to 
lease  the  land,  on  the  terms  specified,  in  the  event  the 
treaty  was  not  modified.  These  two  agreements  are  sep- 
arate and  distinct;  they  are  to  take  effect  on  different 
contingencies,  and  accomplish  different  purposes ;  each  is 
independent  of  the  other,  and  complete  in  itself.  The 
latter  agreement  is  null ;  but  its  illegality  does  not  affect 
the  validity  of  the  former,  which,  instead  of  contravening 
the  provisions  of  the  treaty,  was  only  to  become  opera- 
tive when  the  treaty  was  modified  as  contemplated.     The 
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agreements  being  severable,  the  court  will  sustain  and 
enforce  the  legal,  while  it  avoids  the  illegal. — Pleasants 
V.  Pleasants,  2  Call,  270,  295 ;  Alston  v.  Coleman,  7  Ala. 
797;  1  Munford,  303;  20  Pick.  105;    10  Yerger,   309; 

5  Mees.  &  Welbs.  462 ;  69  E.  C.  L.  528 ;  Bates  &  Hiues 
V.  Bank,  2  Ala.  457  ;  Whitsett  v.  Womack,  8  Ala.  466  ; 
United  States  v.  Bradley,  10  Peters,  343,  360  ;  Leavitt  v. 
Blatchford,  5  Barbour,  9  ;  Newman  v.  Kewman,  4  M.  k  S. 
66 ;  Pigot's  case,  11  Co.  27 ;  Parsons  on  Mercantile  Law, 
34,  35 ;  1  Smith's  L.  C.  (ed.  1855,)  502 ;  8  Porter,  497 ; 
Greenwood  v.  Bishop  of  London,  1  E.  C.  L.  373;  Doe  d. 
Thompson  v.  Pitcher,  1  E.  C.  L.  653 ;  11  Mees.  &  W. 
652 ;  16  Mees.  &  W.  346,  352 ;  26  E.  C.  L.  190 ;  Vandyke 
V.  Van  Buren,  1  Johns.  345 ;  3   Grattan,   173 ;    5  Serg. 

6  R.  139;  8  East,  246;  15  East,  443;  8  T.  R.  411; 
3  Metcalf,  159 ;  8  Foster,  {N.  H.)  290 ;  8  Cowen,  20 ; 
13  East,  87  ;  59  E.  C.  L.  344 ;  Black  v.  Oliver,  1  Ala.  449 ; 
18  Penn.  St.  R.  48  ;  5  Johns.  272  ;  2  Ld.  Raymond,  1456; 
2  Ohio  St.  R.  519 ;  11  East,'  165;  Wood  v.  Benson,  2  Cr. 
&  Jer.  94 ;  S.  C,  2  Tyrwh.  93. 

3.  In  May,  1834,  before  Pettit  died,  the  treaty  of  1832 
was  modified  as  contemplated  in  the  contract.  The  con- 
tract then  became  binding  on  McLish,  and  he  so  recog- 
nized it:  he  retained  the  $1,000  paid  him  by  Pettit, 
received  the  balance  of  the  purchase-money  from  Tarvcr, 
permitted  Pettit  (and  afterwards  Tarver)  to  keep  the 
possession  of  the  land  under  the  contract,  and  afterwards 
executed  conveyances  in  the  manner  suggested  by  Tarver. 
Although  a  contract,  when  made,  was  prohibited  by  law ; 
yet,  if  the  statutory  prohibition  is  afterwards  removed, 
and  the  obligor  then  recognizes  and  ratifies  the  contract, 
such  confirmation  makes  the  contract  valid  and  binding 
from  the  time  of  the  change  of  the  law. — 19  E.  C.  L. 
192  ;  21  Vermont,  99  ;  24  Vei-mont,  317  ;  10  Barbour,  406. 

4.  At  all  events,  McLish  is  the  only  person  who  could 
ever  have  complained  of  the  illegality  of  this  agreement ; 
and  he  having  recognized  and  confirmed  it,  no  third  per- 
son, or  stranger  to  the  contract,  can  be  heard  to  question 
its  validity.— Richardson  v.  Kimball,  28  Maine,  463  ;  Ells- 
worth V.  Mitchell,  31  Maine,  247  ;  Brown  v.  Lipscomb, 
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9  Porter,  472  ;  Bousfield  v.  'Wilson,  16  Mees.  &  W.  184. 
The  purchaser  at  the  administrator's  sale  could  not  have 
defended  an  action  on -the  notes  for  the  purchase-money, 
on  the  ground  that  Pettit  had  no  estate  in  the  land ;  and 
this  conclusively  shows  that  the  money,  when  received, 
was  assets  in  the  administrator's  hands. — Worthington  v. 
McRoberts,  7  Ala.  814;  S.  C,  9  Ala.  297;  Jennhigs  v. 
Jenkins,  9  Ala.  288;  Pool  v.  Hodnett,  18  Ala.  752; 
Evans  v.  Matthews,  8  Ala.  99  ;  27  Miss.  852 ;  15  Illinois, 
295 ;  4  Barr,  171 ;  Lamkin  v.  Reese,  7  Ala.  719.  The 
idea  that  an  administrator  or  his  sureties  can  be  allowed 
to  set  up  the  illegality  of  the  contract  by  which  the  intest- 
ate obtained  property  of  which  he  died  in  possession,  in 
order  to  avoid  liability  for  it  as  assets  of  the  estate,  when 
considered  in  the  light  of  its  practical  results,  is  most 
preposterous  :  it  would  allow  a  conversion  by  the  admin- 
istrator to  his  own  use,  without  liability  on  the  part  of  his 
sureties,  of  money  won  at  cards  by  the  intestate  years 
before,  or  property  of  which  he  had  been  in  the  undis- 
turbed possession  until  he  had  acquired  a  perfect  title  by 
the  statute  of  limitations. 

5.  Tarver  and  his  sureties  are  estopped  by  their  acts 
from  alleging  the  invalidity  of  the  contract  between  Pettit 
and  McLish.  Tarver  paid  one-half  of  the  purchase-money 
for  the  entire  tract,  out  of  the  assets  of  the  estate;  and 
claimed  credits,  both  before  the  probate  court  and  in 
his  answer  to  the  bill,  for  these  payments.  These  acts 
and  declarations  on  his  part,  in  the  course  of  his  offi- 
cial transactions,  which  bind  alike  him  and  his  sureties, 
estop  them  from  setting  up  the  invalidity  of  the  con- 
tract.— Dumas  &  Co.  v.  Patterson,  9  Ala.  R.  484  ;  Evans 
v.  Keeland,  9  Ala.  Rep.  42 ;  "Wilson  v.  Green,  25  Ver- 
mont, 450.  If  the  contract  was  not  valid  and  binding, 
Tarver  committed  a  devastavit^  for  which  he  and  his  sure- 
ties are  liable,  in  paying  the  balance  of  the  purchase- 
money  ;  and  the  appellees  insist,  that  if  they  are  not  liable 
for  the  proceeds  of  the  sale,  they  must  necessarily  be 
chargeable  with  the  amount  of  the  purchase-money  paid 
by  Tarver  under  the  illegal  contract,  with  interest  thereon, 
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and  with  the   $1000  paid  hy  Pettit  to  McLish,  which 
Tarver  failed  to  sue  for  and  recover. 

6.  If  the  fact  that  Pettit  had  an  estate  in  the  land  was  a 
jurisdictional  fact,  the  decree  shows  that  its  existence  was 
judicially  ascertained  hy  the  court.  It  is,  therefore,  res 
adjudicata,  and  cannot  be  now  questioned. — Hamner  v. 
Mason,  24  Ala.  480;  Gunn  v.  Howell,  27  Ala.  663; 
Mather  v.  Hood,  8  Johns.  36. 

VI.  The  recitals  of  Carroll's  bond  estop  him  from  deny- 
ing the  validity  of  the  order  of  sale. — Stevenson  v.  Miller, 
2  Litt.  306;  4  Blackf  435;  25  Ala.  566;  5  Dana,  55; 
Jemison  v.  Cozzens,  3  Ala.  636 ;  Mead  v.  Figh,  4  Ala. 
279  ;  1  McMull.  Eq.  369,  374;  4  Ilarr.  521 ;  10  Eng.  Law 
andEq.  279,  288  ;  1  McLean,  384 ;  3  English,  345.  Even 
if  the  bond  was  void  as  a  statutory  bond,  yet,  being 
founded  on  a  valuable  consideration,  it  is  good  as  a  com- 
mon-law bond.— 2  Porter,  493  ;  1  Ala.  316  ;  5  Ala.  306  ; 
10  Ala.  829  ;  8  Ala.  46 ;  3  Watts  &  S.  517. 

VII.  The  complainants  below  were  clearly  entitled  to 
interest  on  the  balance  reported  against  the  administrator, 
up  to  the  rendition  of  the  final  decree ;  and  the  omission 
to  decree  it  to  them  was  simply  an  oversight^  which  this 
court  will  correct. 

RICE,  C.  J. — The  jurisdiction  of  the  orphans'  court, 
to  decree  a  sale  of  land,  was  derived  solely  from  our  stat- 
utes, and  was  a  special  and  limited  jurisdiction.  Its 
decree  for  a  sale  was  a  nullity,  unless  its  record  disclosed 
every  fact  essential  to  its  jurisdiction.  ]S"o  intendment 
that  it  had  jurisdiction  to  decree  a  sale  of  realty  was 
allowable. — Bishop's  Heirs  v.  Hampton,  15  Ala.  Rep. 
761 ;  same  case,  19  Ala.  792 ;  Wyatt  v.  Rambo,  29  Ala. 
510. 

In  the  case  at  bar,  the  decree  of  the  orphans'  court  of 
Franklin  county,  upon  the  petition  of  the  administrator 
of  Hugh  Pettit,  deceased,  for  the  sale  of  section  4,  in 
township  4,  of  range  13,  as  therein  described,  and  all  the 
proceedings  in  the  suit  which  was  commenced  by  that 
petition,  are  assailed  for  want  of  jurisdiction  in  respect  to 
the  subject-matter;  and  if  the  jurisdiction  of  that  court 
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cannot  be  sustained  under  the  first  section  of  the  act  of 
1822,  there  no  law  to  sustain  it.  That  sec<-ion  is  in  the 
followine  words:  "It  shall  be  lawful  for  an  administrator 
of  any  deceased  intestate,  or  the  executor  of  any  deceased 
testator,  who  has  not  power  by  the  will  of  the  testator  to 
sell  real  estate  for  the  purpose  of  paying  debts,  or  to  niake 
more  equal  distribution  among  the  heirs,  devisees,  or  leg- 
atees, to  file  a  petition  in  the  oi'phans'  court  of  the 
county  in* which  letters  of  administration  or  letters  testa- 
mentary have  been  granted,  setting  forth  that  the  personal 
estate  of  his  intestate  or  testator  (as  the  case  may  be)  is 
not  sufficient  for  the  payment  of  the  just  debts  of  such 
intestate  or  testator,  or  that  the  real  estate  of  such  testator 
or  intestate  cannot  be  equally,  fairly,  and  beneficially 
divided  among  the  heirs  or  devisees  of  such  intestate  or 
testator,  without  a  sale  of  the  real  estate;  setting  out  and 
particularly  describing  in  such  petition  the  estate  proposed 
to  be  sold,  and  the  names  of  the  heirs  or  devisees  of  such 
intestate  or  testator,"  &c.— Clay's  Digest,  224,  §§  16-22. 

It  is  fully  settled,  that  proceedings  in  the  orphans'  court, 
under  the  act  above  cited,  "are  in  rem,  against  the  estate 
of  the  decedent;"  and  that  when  the  jurisdiction  of  that 
court  attaches  at  all,  it  "attaches  quoad  the  thing" — that 
is,  "  the  estate  of  the  decedent." — Duval's  Heirs  v.  PL  and 
Mer.  Bank,  10  Ala.  636;  Matheson's  Heirs  v.  Hearin, 
29  Ala.  210;  Smith  v.  Smith,  13  Ala.  329. 

The  unavoidable  sequence  from  these  positions,  and  from 
the  provisions  of  the  above  mentioned  act,  is,  that 
although  the  jurisdiction  can  never  attach  without  the 
filing  of  a  petition  by  the  executor  or  administrator, 
(McCartney  v.  Calhoun,  11  Ala.  110,  and  cases  cited 
supra;)  it  cannot  attach  even  on  the  filing  of  a  petition, 
which  fails  to  show  by  its  allegations  that  the  testator  or 
*  intestate  of  the  petitioner,  at  the  time  of  his  death,  had 
or  owned  either  a  legal  or  equitable  right  or  interest  in 
the  real  estate  therein  proposed  to  be  sold — a  right  or 
interest,  which,  in  its  nature,  was  descendible  to  his  heirs. 
Rhem  v.  Tull,  13  Iredell,  57 ;  Johnson  v.  Collins,  12  Ala. 
322 ;  Buckrnaster  v.  Harrop,  7  Vesey,  342  ;  Broome  v. 
Monck,  10  Ala.  607. 


SOe  ALABAMA. 


Pettit's  Adm'r  v.  Pettit's  Distributees. 


In  the  petition  filed  in  the  orphans'  court  of  Franklin, 
for  the  sale  of  said  section  4,  the  administrator  does  not 
directly  aver  that  his  intestate,  at  the  time  of  his  death, 
had  any  such  right  or  interest  in  said  section ;  but,  omit- 
ting such  averment,  he  states  specially  certain  facts,  from 
which  he  relies  upon  the  court  to  draw  the  conclusion, 
that  his  intestate,  at  the  time  of  his  death,  did  have  such 
right  or  interest  in  said  section.  If,  from  the  facts  thus 
stated,  the  conclusion  of  the  laio  is,  that  the  said  intestate,  at 
the  time  of  his  death,  did  have  such  right  or  interest  in 
said  section,  the  orphans'  court  of  Franklin  had  jurisdic- 
tion ;  otherwise,  it  had  not. 

The  only  foundation  for  any  such  right  or  interest  in 
said  intestate,  disclosed  by  the  facts  stated  in  the  petition, 
is  the  contract  evidenced  by  the  written  agreement,  exe- 
cuted on  the  2d  day  of  December,  1833,  b}^  and  between 
him  and  John  McLish,  of  the  Chickasaw  nation ;  which 
agreement  was  made  part  of  the  petition,  and  a  copy  of 
which  forms  part  of  the  bill  in  the  case  at  bar. 

The  view  of  the  contract  hereinafter  taken,  renders  it 
unnecessary  to  say  anything  as  to  the  correctness  of  the 
decision  in  Pleasants  v.  Pleasants,  2  Call's  Reports,  270, 
cited  in  Alston  v.  Coleman,  7  Ala.  795  ;  for,  conceding 
that  decision  to  be  correct,  it  relates  to  the  validity  of  the 
direction  in  a  will  as  to  personal  chattels  of  the  testator, — a 
direction  entirely  executory  and  contingent,  looking  only 
to  the  future,  and  not  purporting  to  pass  any  interest  in 
prcesenti,  or  any  interest  in  fiUuro  which  could  conflict 
with  the  law  as  it  existed  at  the  time  the  interest  was 
designed  to  pass.  By  no  just  rule  can  that  decision  be 
applied  to  a  transaction  or  thing  materially  different  in  its 
nature  from  that  which  was  presented  for  adjudication  in 
that  case. 

The  lands  embraced  by  the  contract  now  under  consid- 
eration, including  said  section  4,  constituted  the  reserva- 
tion of  said  McLish,  as  one  of  the  Chickasaw  nation, 
under  the  treaty  entered  into  between  that  nation  and 
the  United  States,  on  the  20th  October,  1832;  which  pro- 
vides, among  other  things,  that  the  reservations  selected 
under  it  "  shall  be  held  and  occupied  by  the  Chickasaw 
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people,  uninterrupted,  until  they  shall  find  and  obtain  a 
country  suited  to  their  wants  and  condition."  The  treaty 
did  not  invest  the  rcservees  with  the  title;  but,  on  the 
contrary,  the  treaty,  and  the  supplementary  and  explana- 
tory articles  thereto,  agreed  upon  on  the  22d  October, 
1832,  clearly  prohibited  each  reservee  from  either  selling 
or  leasing  his  reservation. — 7  U.  S.  Statutes  at  large,  381- 
390 ;  Lewis  v.  Love  &  Lane,  1  Ala.  335. 

The  parties  to  the  contract  were  the  said  McLish,  the 
Chickasaw  reservee,  and  the  said  Hugh  Pettit,  who  was 
not  one  of  the  Chickasaw  people,  but  a  white  man  and 
citizen  of  the  United  States.  The  contract  was  not  a 
mere  agreement  on  the  part  of  McLish  to  sell,  and  on 
the  part  of  Pettit  to  buy,  for  the  sum  of  §12,800,  payable 
as  therein  shown,  the  said  reservation  of  McLish,  in  case 
the  said  treaty  should  thereafter  be  so  modified  "  as  to 
give  to  said  McLish  said  lands  in  fee-simple  with  power 
to  sell  the  same."  It  was  something  more  than  that,  and 
something  in  its  nature  difterent  from  that.  The  twelve 
thousand  eight  hundred  dollars  was  all  that  Pettit  was  to 
pay,  and  all  that  McLish  could  in  any  event  receive  from 
him.  Pettit  did  not  agree  to  pay  that  sum  in  considera- 
tion of  the  mere  agreement  of  McLish  to  sell  him  his 
reservation  for  that  sum,  in  the  event  of  the  modification 
of  the  treaty  as  contemplated;  but  he  agreed  to  pay  it, 
and  actuall}^  paid  one  thousand  dollars  of  it  at  the  time 
of  the  contract,  in  consideration  of  the  agreement  of 
McLish  to  sell  him  the  reservation  in  the  event  of  the 
modification  of  the  treaty  as  comtemplated,  and  in  far- 
ther consideration  of  the  stipulation,  that  "  in  case  there 
is  no  alteration  in  the  treaty,  the  said  Pettit  has  the 
use  and  benefit  of  said  plantation  (the  reservation 
of  McLish)  above  mentioned  for  two  years,  free  of 
rent."  The  promise  of  the  $12,800  by  Pettit  was  made 
to  induce,  and  did  induce  McLish  to  do  two  things — to-wit, 
to  agree  to  sell  his  reservation  to  Pettit.  if  and  when  the 
treaty  should  be  modified  so  as  to  allow  it,  and  to  give 
him,  at  the  very  instant  the  contract  was  made,  the  possession 
and  use  of  the  reservation,  to  be  continued  from  thence  for 
two  years,  even  if  there  should  be  "  no  alteration  in  the 
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treaty."  The  contract  is  clearly  entire  and  indivisible. 
There  were  two  considerations  for  the  agreement  qy  prom- 
ise of  Pettit.  One  of  them,  to-wit,  that  he  should  in- 
stantly have  the  possession  and  enjoyment,  the  use  and 
benefit,  of  the  resei^vation  of  McLish,  and  should  continue 
to  have  the  same  for  two  years,  even  if  the  treaty  were 
not  altered,  was  illegal.  The  transfer,  in  2W(EsenU,  of  the 
use  and  possession  of  the  reservation,  was  in  conflict  with 
the  treaty,  and  adverse  to  its  policy.  The  contract  must 
be  held  void,  upon  the  principle,  that  if  there  be  a  legal 
and  an  illegal  consideration  for  the  same  entire  contract 
or  promise,  the  whole  contract  is  void. — Lewis  v.  Love  & 
Lane,  supra  ;  Kennett  v.  Chambers,  14  How.  (U.  S.  Sup. 
Ct.)  Rep.  38  ;  McElyea  v.  Hayter,  2  Porter,  148  ;  Tennison 
V.  Martin,  13  Ala.  21;  Addison  on  Con.  147;  Chitty  on 
Con.  (edition  of  1851,)  575,  597  ;  Collins  v.  Blantern,  with 
the  notes  thereon,  as  published  in  1st  Smith's  Leading 
Cases,  (edition  of  1855,)  marginal  pages,  153-172 ;  Shack- 
ell  V.  Kozier,  2  Bing.  IST.  C.  646 ;  Waite  v.  Jones,  1  Bing. 
K  C.  662 ;  Howdeh  v.  Haigh,  11  Ad.  &  El.  1033 ;  Booth 
V.  Hodgson,  6  Term  R.  405,  409 ;  Fivaz  v.  Mcholls, 
2  M.,  G.  &  S.  (52  Eng.  Com.  Law  Rep.)  500. 

After  the  treaty  was  modified,  as  it  appears  to  have 
been,  it  may  be  that  Pettit  and  McLish  could  have  made 
a  iieio  contract,  similar  to  the  one  we  have  been  consider- 
ing. But  nothing  of  that  kind  was  done;  and  it  is  ver}-- 
clear  that  the  contract  we  have  above  pronounced  upon, 
was  incapable  of  confirmation,  because  it  falls  within  the 
influence  of  the  general  rule,  that  a  contract  which  is 
void,  either  by  a  positive  law,  or  upon  principles  of 
public  policy,  is  deemed  incapable  of  confirmation. 
1  Story's  Eq.  Jur.  §  306 ;  Shippey  v.  Eastwood,  9  Ala. 
198  ;  Boutette  v.  Melendy,  19  New  Hamp.  R.  196  ;  Allen 
V.  Deming,  14  New  Hamp.  R.  133. 

As  the  contract  was  void  for  the  reasons  above  stated, 
and  was  incapable  of  confirmation,  it  did  not,  and  could 
not,  confer  upon  Pettit  any  right  or  interest,  either  legal 
or  equitable,  to  any  land  therein  mentioned,  (Camden  v. 
Anderson,  5  Term  Rep.  709 ;  Fambro  v.  Gantt,  12  Ala. 
298,)  nor  upou  his  administrator  any  authority  to  use  the 
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money  or  assets  of  the  estate  to  pay  for  any  land  embraced 
by  it. — Backmaster  v.  Harrop,  Broome  v.  Monck,  and 
Johnson  v.  Collins,  supra. 

From  these  premises  we  deduce  the  conclusion,  that  it 
does  not  appear  from  anything  contained  in  the  peti- 
tion of  the  administrator  of  Hugh  Pettit,  deceased, 
for  the  sale  of  said  section  4,  that  the  said  Pettit,  at  the 
time  of  his  death,  had  any  right  or  interest,  either  legal 
or  equitable,  in  or  to  any  part  of  that  section  ;  that  con- 
sequently the  orphans'  court  of  Franklin  county  had  no 
jurisdiction  to  order  a  sale  of  any  part  of  said  section  ; 
that  its  decree  for  a  sale  of  any  part  of  the  same,  as  well 
as  the  sale  made  under  that  decree,  and  the  bond  executed 
by  the  administrator  and  Carroll  for  the  application  of 
the  proceeds  of  that  sale,  must  be  deemed  and  taken  as 
utterly  void,  (Watkins  v.  Basset,  3  Ala.  707,)  and  that 
the  administrator  and  the  executors  of  A.  Barton,  the 
surety  on  his  general  administration  bond,  are  liable, 
and  must  be  held  to  account  in  this  suit,  for  all  the 
moneys  or  assets  of  the  estate  used  by  the  administrator 
in  paying  for  said  section  4,  or  any  other  land  em- 
braced by  the  contract  between  McLish  and  Pettit,  herein 
above  declared  void,  with  lawful  interest  thereon  from  the 
time  they  were  so  used,  unless  the  complainants  elect  to 
relieve  them  from  accounting  in  this  suit  in  that  respect, 
and  to  bring  another  suit  for  said  section  4,  or  for  the  pro- 
ceeds which  resulted  from  the  sale  of  it  under  the  afore- 
mentioned void  order  of  the  orphans'  court.  But  for  the 
proceeds  of  that  sale,  neither  the  administrator  nor  any  of 
his  sureties  or  their  representatives  can  be  held  liable  in 
the  present  suit,  which,  as  it  now  stands,  is  a  mere  suit 
for  the  settlement  of  the  adminstration  of  Tarver  and  of 
the  estate.  The  proceeds  of  the  void  sale  are  not  assets, 
and  cannot  be  treated  as  assets. 

It  appears  that,  on  the  petition  of  the  administrator, 
lot  No.  154  in  the  town  of  Tuscumbia  was  sold,  in  1836, 
for  the  sum  of  $3,155,  by  commissioners  under  an  order 
of  the  orphans'  court  of  Franklin  county,  made  by  virtue 
of  the  act  of  1822 ;  and  that  the  proceeds  of  the  sale  were 
received  by  the  administrator.     The  validity  of  the  sale 
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is  not  questioned  by  the  parties,  but  is  a  conceded  fact  in 
this  case.  The  executors  of  A.  Barton,  the  surety  on  the 
general  administration  bond,  claim  entire  exemption  from 
liability  for  the  proceeds  of  that  sale.  They  base  this 
claim  to  exemption  upon  the  single  ground,  that  the  surety 
on  the  general  administration  bond  is  not  liable  for  any 
part  of  the  proceeds  of  land  sold  under  a  valid  order  ot 
the  orphans'  court.  If  they  fail  to  sustain  this  claim  to 
exemption,  they  then  contend  that  the  surety  on  the  spe- 
cial bond,  required  by  the  5th  section  of  the  act  of  1822, 
(Clay's  Digest,  225,  §  20,)  is  jointly  liable  with  the  surety 
on  the  general  administration  bond,  and  is,  therefore,  a 
necessary  party  to  a  suit  like  this. 

The  act  of  1822  treats  the  petition  of  the  administrator 
for  the  sale  of  land,  as  the  commencement  of  a  suit  by 
him ;  "a  proceeding  in  rem  against  the  estate  of  the 
decedent,"  but  nevertheless  a  suit. — Cloud  v.  Barton, 
13  Ala.  347  ;  Bonner  v.  Greenlee,  6  Ala.  411.  The  object 
of  the  suit  is  to  convert  the  land  into  money,  and  to  put 
the  money  in  his  hands.  It  is  the  duty  of  the  court  to 
"  render  a  final  decree  in  the  cause." — Clay's  Digest,  225, 
§§  20,  21.  The  court  is  authorized,  but  not  imperatively 
required,  to  direct  in  that  final  decree  the  payment  and 
application  of  the  money  arising  from  the  sale. — lb.  The 
sale,  when  made,  is  to  be  made  by  commissioners  appointed 
by  the  court ;  and  is  a  sale  by  the  court,  through  the  com- 
missioners as  its  ministerial  agents,  over  whose  acts  it 
retains  a  controlling  power,  until  it  has  ratified  them, 
and  made  a  final  decree. — Jennings  v.  Jenkins,  9  Ala. 
285;  Worthington  v.  McRoberts,  7  Ala.  297.  The 
administrator  is  not  to  receive  the  proceeds  of  the  sale, 
until  he  enters  into  bond,  with  sufiicient  security,  (the 
special  boud  above  referred  to,)  "  conditioned  for  the 
faithful  payment  and  application  of  the  money  arising 
from  such  sale,  according  to  the  final  decree." — Clay's 
Dig.  225,  §  20.  If  he  enters  into  that  bond,  he  is  enti- 
tled to  receive  them.  If  he  enters  into  that  bond,  and 
receives  them,  his  surety  on  it  can  only  be  made  liable 
for  his  failure  to  pay  and  apply  them  "  according  to  the 
final  decree.''     If  that  decree  does  not  mxike  or  contain 
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any  direction  as  to  their  payment  or  application,  as  it  may 
not  and  often  does  not,  there  cannot  be  a  breach  of  that 
special  bond,  nor  any  recovery  thereon.  In  the  present 
case,  it  does  not  appear  that  "the  final  decree"  made  or 
contained  any  direction  as  to  the  payment  of  the  proceeds 
of  the  sale  of  said  lot  No.  154 ;  and,  therefore,  no  breach 
of  the  special  bond  is  shown.  And  as,  upon  the  facts  as 
presented  in  this  case,  the  sureties  on  that  bond  do  not 
appear  to  be  liable  in  any  way  for  any  part  of  the  proceeds 
of  said  lot,  we  must  decide  that  they  were  not  necessary 
parties. 

But  the  condition  of  the  general  administration  bond 
is  much  more  comprehensive  than  that  of  the  special 
bond :  it  is  that  the  administrator  "  shall  well  and  truly 
perform  all  the  duties  which  are  or  may  be  by  law  required 
of  him  as  such,  administrator."  The  question  as  to  the 
liability  of  his  surety  on  that  bond  is  narrowed  down  to 
this,  whether  it  was,  by  law,  the  duty  of  the  administrator, 
after  the  proceeds  of  the  said  lot  were  received  by  him, 
under  the  circumstances  disclosed  in  the  record,  to  account 
for  them  to  the  heirs. 

Upon  the  death  of  the  intestate,  (Hugh  Pettit,)  that  lot 
descended  to  his  heirs,  and  they  were  instantly  invested 
with  the  title.  But  their  right  or  title  was  subject  to  the 
exercise  of  the  statute  jJOicer  of  the  administrator. — Patton 
v.  Crow,  26  Ala.  426.  Conceding  that,  independent  of 
our  statutes,  the  administrator  had  nothing  to  do  wnth 
the  real  estate  of  the  intestate,  and  no  power  over  it ;  yet 
the  act  of  1822,  above  cited,  conferred  upon  him  such 
power  in  two  distinct  classes  of  cases,  to-wit :  1st,  when 
the  personal  estate  was  insufiicient  to  pay  the  debts  of 
the  intestate;  2d,  when  the  real  estate  could  not  be 
equally,  fairly  and  beneficially  divided  among  the  heirs 
without  a  sale  thereof.  By  the  assertion  and  exercise  of 
that  power,  he,  as  administrator,  in  the  mode  pointed  out 
by  the  act  of  1822,  has  procured  a  valid  and  complete 
sale,  whereby  the  title  of  the  heirs  to  the  lot  is  divested ; 
and  as  administrator  he  has,  under  the  same  statute,  also 
procured  the  possession  of  the  proceeds  arising  from  that 
sale.     It  would  be  strange,  indeed,  that  a  statute  should 
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arm  the  administrator  with  power  to  bring  about  <a  sale, 
which  would  destroy  the  title  of  the  heirs,  and  put  the 
money  arising  from  the  sale  of  their  land  into  his  hands, 
without  any  liahility  on  his  'part  to  account  for  that  money  to 
them  !     We  have  no  statute  which  produces  any  such  sin- 
gular and  unjust  result.     On  the  contrary,  whenever  the 
administrator,  by  the  assertion  and  exercise  of  his  statute 
poiver,  has  procured  a  valid  and  complete  sale  of  land, 
divesting  the  title  of  the  heirs,  and  has  also  obtained  the 
moneys  arising  from  such  sale,  it  as  as  clearly  his  legal 
duty  to  account  for  such  moneys,  as  for  any  assets  of  the 
estate.     If  he  shows  that  they  have  been  properly  applied, 
or  must  necessarily  be  applied  in  payment  of  the  debts 
of  the  estate,  that  is  a  sufficient  accounting  for  them  to 
the  heirs.     So,  if  he  shows  that  "the  final  decree  in  the 
cause,"  commenced  by  his  petition,  directed  such  moneys 
to  be  paid  and  applied  otherwise  than  to  the  heirs,  and 
that  decree  remains  unreversed  and  of  force,  that  may, 
perhaps,  be  a  sufficient  accounting  for  them  to  the  heirs. 
But  where,  as  here,  nothing  of  that   kind  appears,  the 
failure  of  the  administrator  to  pay  or  account  to  the  heirs 
for  such  moneys  is  a  breach  of  the  condition   of  his  gen- 
eral administration  bond,  for  which  he  and  his  sureties  on 
that  bond  are  liable  to  the  heirs. — Clarke  v.  West  5  Ala. 
117.     We  decide,  therefore,  that   the  executors   of   A. 
Barton,  the  surety  on  the  general  administration  bond, 
are  not  exempt  from  liability  to  the  heirs,  for  the  pro- 
ceeds of  the  sale  of  said  lot  154 ;  and  that  there  is  no 
error  in  the  decree,  so  far  as  it  charges  them  with  that 
liability. 

As  to  the  amount  (to-wit,  $519  07,)  mentioned  in 
voucher  l^o.  98,  there  is  some  doubt  whether  it  was 
allowed  to  the  administrator  in  the  account  reported  by 
the  register,  as  corrected  by  the  chancellor. 

Upon  a  careful  examination  of  the  other  questions 
raised  by  the  assignments  of  error  on  the  part  of  appel- 
lants, our  conclusion  is,  that  in  the  decision  of  them  by 
the  chancellor  there  was  no  reversible  error.  If  reasons 
or  authorities  are  deemed  necessary  to  support  this  con- 
clusion, they  will  be  found  in  the  decree  of  the  chancellor, 
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and  in  the  brief  of  the  appellees'  solicitors ;  and  we  deem 
it  unnecessary  to  swell  this  opinion  by  a  repetition  of  the 
reasons  or  authorities. 

There  is  only  one  cross  assignment  of  error  on  the  part 
of  the  complainants,  James  T.  Pettit  and  others.  That 
one  raises  the  question,  whether  the  chancellor  should 
not,  in  his  fiual  decree  rendered  at  the  May  term,  1856, 
have  allowed  interest  to  the  complainants,  from  the  1st 
day  of  May,  1855 ;  that  being  the  day  up  to  which  the 
interest  account,  as  reported  by  the  register  and  confirmed 
by  the  chancellor,  had  been  brought.  It  is  evident  from 
what  we  have  decided  above,  that  the  administrator  was 
improperly  charged,  in  the  decree  of  the  chancellor  and 
report  of  the  register,  with  the  proceeds  of  the  sale  of 
said  section  4,  and  interest  thereon ;  but  that,  as  to  all 
other  items  or  matters  charged  against  him  in  the  report 
of  the  register,  as  corrected  by  the  final  decree  of  the 
chancellor,  the  administrator  and  the  executors  of  A. 
Barton,  the  surety  on  his  general  administration  bond, 
have  no  right  to  complain.  The  proceeds  of  the  sale  of 
said  section  4»,  and  interest  thereon,  should  have  been 
stricken  out  of  the  account  reported  by  the  register ;  but, 
as  all  the  other  items  and  matters  charged  against  the 
administrator  in  the  report  of  the  register  are  free  from 
any  reversible  error,  interest  in  respect  to  them  in  the 
aggregate  should  have  been  allowed  from  the  1st  day  of 
May,  1855.  And  in  not  thus  allowing  interest,  the  chan- 
cellor erred. 

The  decree  of  the  chancellor  is  reversed,  so  far  as  it 
relates  in  any  manner  to  the  proceeds  of  the  sale  of  said 
section  4  under  the  void  order  of  the  orphans'  court,  and 
so  far  as  it  interposes  any  obstacle  to  holding  the  admin- 
istrator of  Hugh  Pettit,  deceased,  and  the  executors  of  A. 
Barton,  his  surety  on  the  general  administration  bond, 
accountable  and  liable  in  this  suit,  (as  must  be  done  by 
the  chancellor,  unless  waived  by  election  of  complainants 
hereafter  to  be  made,)  for  the  moneys  or  assets  of  the 
estate  used  by  the  administrator  in  paying  for  said  section 
4,  or  for  any  other  land  embraced  by  the  contract  between 
said  Hugh  Pettitt  and  McLish,  with  lawful  interest  thereon 
21 
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from  the  time  they  were  so  used  ;  and  so  far  as  it  might 
operate  to  prevent  the  allowance  of  the  interest  in  favor 
of  the  complainants  from  the  1st  May,  1855,  in  respect 
to  the  aggregate  of  all  the  items  or  matters  charged 
against  the  administrator  in  the  report  of  the  register, 
except  the  proceeds  of  the  sale  of  said  section  4  and  inter- 
est thereon  ;  and  so  far  as  it  can  operate  to  prevent  a  full 
inquiry  as  to  voucher  98,  relating  to  the  $519  07  above 
mentioned.  In  all  other  respects,  the  decree  of  the  chan- 
cellor is  affirmed.  The  cause  is  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

The  appellees  (the  complainants  in  the  original  bill) 
must  pay  the  costs  of  the  appeal  taken  by  the  appellants 
(the  respondents  in  the  original  bill.)  But  the  appellants 
must  pay  the  costs  on  the  cross  appeal  and  cross  assign- 
ment of  error  by  the  complainants  in  the  original  bill. 


COLBERT  vs.  DANIEL. 

[bill  in  equity  by  leoatme  against  executor.] 

1.  Executor  not  chargeable  with  devastavit  at  suit  of  legatee  who  concurred  in  it. 
Where  an  executor,  acting  upon  an  erroneous  construction  of  the  testator's 
will,  which  he,  in  common  with  all  the  legatees,  honestly  believed  to  be  the 
true  construction,  allotted  a  share  of  the  slaves  to  the  widow, — held,  that  a 
legatee,  who  was  present  at  and  assented  to  the  allotment,  could  not  hold 
the  executor  liable  as  for  a  devastavit: 

2.  What  is  assets  in  the  hands  of  executor. — Where  the  testator,  baring  a  life- 
estate  in  certain  slaves,  purchased  an  interest  in  the  remainder,  and  took 
the  conveyance  in  the  name  of  his  children,  his  executor  is  not  chargeable 
with  the  hire  of  the  slaves  after  the  termination  ot  the  life  estate. 

3.  Husband'' s  interest  in  wife's  personal  property  in  possession . — If  a  widow,  having 
a  life  estate  in  slaves,  marries  a  second  time,  her  interest  vests  in  her  hus- 
band at  common  law ;  and  on  his  death,  living  his  wife,  is  assets  in  the 
hands  of  his  executor. 

4.  Estoppel  en  pais. — Mere  silence,  or  an  omission  to  assert  one's  right,  does  not 
constitute  an  estoppel,  when  resulting  from  ignorance  of  that  right. 

5.  Constrndion  of  will  as  to  advancements. — A  provision  in  a  will,  executed  several 
years  before  the  testator's  death,  directing  that  bis  elder  children,  then  at 
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school,  should  account  for  the  moneys  that  might  be  advanced  for  their 
education,  does  not  render  them  liable  for  moneys  advanced  by  the  testator 
himself  in  his  lifetime. 

6.  DebU  diargeahle  equally  on  legacies. — Where  no  fund  is  provided  for  the  pay- 
ment of  debts,  each  legatee  is  bound  to  contribute  ratably  to  their  dis- 
charge. 

7.  Express  trusts  n(d  affected  by  statute  of  limitations  or  laches. — Neither  the  statute 
of  limitations,  nor  the  doctrine  of  laches,  can  be  invoked  by  an  executor  to 
shield  himself  from  an  account  for  property  held  under  an  express  and 
acknowledged  trust. 

8.  Jurisdiction  of  equity  over  foreign  executors. — A.  foreign  executor,  who,  without 
making  a  settlement  of  his  trust,  has  removed  to  this  State,  and  become 
domiciled  here,  may  be  sued  by  a  legatee  in  the  chancery  courts  of  this 
State,  for  an  account  and  settlement  of  his  administration  and  the  recovery 
of  a  legacy. 

9.  When  legatees  or  their  personal  representatives  are  necessary  parties, — When  a  lega- 
tee files  a  bill  against  a  foreign  executor,  who  has  removed  to  this  State 
without  settling  his  trust,  seeking  an  account  and  settlement  and  the  recov- 
ery of  a  legacy,  all  the  other  legatees  who  are  interested  in  the  fund  are 
necessary  parties  to  the  bill ;  and  if  any  one  of  them  has  died,  his  personal 
representative  must  be  brought  before  the  court,  or  a  suflScient  excuse  for 
the  omissiou  must  be  shown. 

10.  Effect  of  non-joinder  of  parties. — The  chancellor  should  not  dismiss  a  bill  on 
final  hearing,  on  account  of  the  non-joinder  of  necessary  parties,  without 
affording  the  plaintiff  an  opportunity  to  amend. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  Wade  Keyes. 

The  material  facts  of  this  case  may  be  thus  stated : 
In  the  year  1800,  Levi  Daniel  died  in  Talbot  county, 
Georgia,  the  place  of  his  residence,  leaving  a  widow 
(Martha)  and  three  children  (James  L.,  Catherine,  and 
Juliet)  him  surviving,  and  having  executed  his  last  will 
and  testament,  which  contained  a  clause  in  these  words  : 
"  I  lend  to  my  wife,  during  her  natural  life,  the  following 
negroes,"  (nine  in  number,  which  are  designated  by 
name ;)  "  and  after  my  wife's  decease,  it  is  my  will  and 
desire,  that  the  said  negroes  be  equally  divided  between 
my  three  children  hereinafter  named."  Mrs.  Martha 
Daniel,  the  widow,  soon  afterwards  married  John  Daniel, 
also  a  citizen  of  Georgia ;  and  the  nine  negroes  above 
referred  to  went  into  their  possession  under  the  will. 
Catherine  Daniel,  one  of  the  testator's  daughters,  married 
Julius  C.  B.  Mitchell;  and  Juliet,  the  other  daughter, 
married   Warren  Jordan;  but  at  what  particular  time 
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these  marriages  took  place  does  not  appear.  In  1823, 
John  Daniel  purchased  from  Mitchell  and  Jordan,  for 
valuable  consideration,  the  respective  interests  of  their 
wives  in  these  nine  negroes,  which  are  called  iu  this  case 
"the  dower  negroes;"  and  took  the  convej'^ances  in  the 
names  of  his  children.  In  1827,  John  Daniel  died,  in 
Georgia,  the  place  of  his  residence ;  leaving  his  widow, 
(Martha)  and  their  six  children,  to-wit,  Mary,  Caroline, 
Elizabeth,  Levi  L.,  John  W.,  and  Benjamin  F.,  surviving 
him;  and  having  executed  his  last  will  and  testament, 
dated  the  25th  November,  1821,  which  contained  the  fol- 
lowing provisions : 

"  It  is  my  will  and  desire,  that  all  the  negroes  of  which 
I  may  die  possessed,  together  with  every  other  species  of 
personal  property,  should  be  kept  together  upon  my  two 
plantations  for  the  mutual  benefit  of  my  wife  and  children, 
unless  it  may  be  thought  best,  by  the  person  on  whom 
the  execution  of  this  will  may  devolve,  to  rent  out  one  of 
my  plantations,  and  work  all  my  hands  on  the  other;  and 
it  is  farther  my  desire,  that  both  my  said  plantations 
should  be  kept  in  good  repair  for  cropping,  whether 
rented  or  not,  and  that  the  particular  profits  arising  from 
crops  shall  be  applied  to  the  use  of  my  wife,  and  the  rais- 
ing and  educating  of  my  children,  share  and  share  alike. 
It  is  my  will  and  desire,  also,  that  when  my  wife  marries, 
or  any  of  my  children  arrive  at  the  age  of  twenty-one 
or  marry,  they,  or  either  of  them,  upon  the  happening  of 
such  event,  shall  be  entitled  to  a  distributive  share  of  my 
whole  personal  estate ;  and  should  it  suit  the  convenience 
of  my  children,  after  receiving  a  share  of  my  personal 
estate  as  above  mentioned,  they  shall  be  at  liberty  to 
work  their  hands  on  any  part  of  my  lands,  rent  free.  It 
is  my  will,  also,  that  if  the  produce  of  hands  and  planta- 
tion, by  renting  or  cropping,  should  be  more  than  suffi- 
cient for  the  maintenance  and  education  of  my  family, 
such  surplus  money  shall  be  put  to  interest,  or  laid  out 
for  such  property  as  will  most  advance  the  welfare  of  my 
family.  It  is  further  my  will,  that  my  real  estate  shall 
not  be  divided,  until  my  youngest  child  arrives  at  full  age 
or  marries.     It  is  my  particular  will  and  desire,  also,  that 


JAJ^UARY  TERM,  1858. 317 

Colbert  v.  Daniel. 

neither  my  real  nor  personal  estate  shall  vest  in  my  chil- 
dren, until  they  arrive  at  the  age  of  twenty-one  years  or 
marry ;  after  the  happening  of  either  one  of  which  events, 
it  is  ray  will  and  desire,  that  an  equal  portion  of  my  real 
and  personal  estate  shall  be  vested  in  them,  their  heirs 
and  assigns  forever.  My  will  further  is,  that  what 
money  may  or  shall  be  advanced  to  the  education  and 
improvement  of  my  elder  children,  now  at  school,  shall 
be  considered  as  part  of  their  moiety  of  my  estate,  and 
they  shall  all  account  for  the  same  to  the  managers  of  my 
■estate." 

This  will  was  duly  admitted  to  probate  in  Hancock 
•county,  Georgia ;  and  letters  testamentary  were  granted 
by  said  court  to  James  L.  Daniel,  the  executor  named  in 
the  will,  who  thereupon  qualified,  and  entered  on  the 
duties  of  the  trust.  The  slaves  which  were  in  the  pos- 
session of  said  John  Daniel,  at  the  time  ot  his  death,  were 
the  nine  negroes  above  referred  to,  in  which  his  wife  had 
a  life  estate  under  the  will  of  her  first  husband,  together 
with  their  increase,  and  others  which  belonged  to  him 
individually  in  his  own  right.  Mary,  the  eldest  daughter 
of  said  John  Daniel,  afterwards  married  Joseph  T.  Dis- 
mukes,  and,  on  his  death,  Larkin  Colbert;  Elizabeth 
married  one  Joseph  P.  McCuIloch,  and  Caroline  married 
one  Persons.  The  slaves  in  which  Mrs.  Martha  Daniel, 
the  widow,  had  a  life  estate  under  the  will  of  her  first 
husband,  were  allowed  by  the  executor,  with  the  concur- 
rence of  all  the  legatees,  or  at  least  without  objection  on 
their  part,  to  remain  in  her  possession  until  her  death, 
which  occurred  in  1842.  In  1829,  on  the  marriage  of 
Dismukes  with  complainant  Mary,  the  executor  allotted 
to  her  a  distributive  share  of  the  slaves  and  other  personal 
property  to  which  she  was  entitled  under  her  father's 
will,  not  including  the  slaves  in  which  the  widow  had  a 
life  estate ;  and  similar  allotments  were  made  to  the  other 
children,  as  they  respectively  became  of  lawful  age  or 
married.  A  distributive  share  of  the  slaves  was  also 
allotted  by  the  executor  to  the  widow,  under  an  errone- 
ous construction  of  the  will,  which  was  adopted  by  him  in 
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common  with  all  the  legatees.  These  slaves  were  brought 
by  Mrs.  Daniel  into  this  State,  on  her  removal  to  Barbour 
county ;  and,  on  her  death  in  1842,  were  bequeathed  by 
her  to  her  younger  sons,  John  W.  and  Benjamin  F.,  who 
died  before  the  commencement  of  this  suit.  James  L. 
Daniel,  the  executor,  also  removed  to  Barbour  county  in 
this  State,  without  having  made  a  final  settlement  of  his 
executorship. 

On  these  facts,  in  November,  1843,  Mrs.  Colbert  and 
her  husband  filed  their  bill  in  equity,  in  the  chancery 
court  of  Barbour  county,  against  the  said  James  L.  Daniel 
and  others ;  seeking  to  make  the  said  James  L.  Daniel, 
as  executor,  account  for  (1st)  "  one-sixth  part  of  the  annual 
hire  of  the  life-estate  negroes,  from  the  death  of  John 
Daniel  in  1827,  to  the  death  of  Mrs.  Martha  Daniel  in 
1842  ;  "  2d,  "for  one-sixth  of  two-thirds  of  said  negroes 
in  remainder;  "  3d,  "for  the  same  proportion  of  the  hire 
of  said  negroes  since  1842;  "  4th,  "for  one-sixth  of  the 
negroes  allotted  by  him  to  Mrs.  Daniel,  as  her  share  of 
the  estate  of  said  John  Daniel ;  "  5th,  "for  the  same  pro- 
portion of  the  hire  of  said  last-mentioned  negroes;  "  and, 
6th,  for  the  same  proportion  of  the  proceeds  of  certain 
lands  in  Georgia,  and  of  the  value  of  a  slave  which  was  not 
included  in  the  executor's  inventory,  for  which  it  was 
alleged  he  had  never  accounted.  Mitchell  and  wife, 
Jordan,  McCulloch  and  wife,  Levi  L.  Daniel  and  Caro- 
line Persons,  were  made  defendants  to  the  bill ;  and  it 
was  alleged  that  Mrs.  Juliet  Jordan,  John  W.  Daniel,  and 
Benjamin  F.  Daniel  were  dead,  and  that  no  letters  of 
administration  had  been  granted  on  the  estates  of  the  two 
latter. 

The  defendants  severally  answered  the  bill,  but  their 
answers  are  not  set  out  in  the  record  ;  a  "brief"  of  the 
several  answers  being  substituted  by  consent.  The  points 
of  defense  relied  on  will  be  readily  understood  from  the 
opinion  of  the  court. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor dismissed  the  bill ;  and  his  decree  is  now  assigned  as 
error. 
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Wm.  p.  Chilton,  with  whom  was  L.  L.  Cato,  for  the 
appellants,  made  these  points : 

1.  The  record  shows  that  James  L.  Daniel,  the  execu- 
tor of  John  Daniel,  has  never  fully  settled  with  the  court 
of  ordinary  in  Georgia.  The  case  presented  by  the  record, 
then,  is  that  of  a  distributee  going  into  chancery  for  an 
account  against  an  executor,  alleging  waste  of  assets  by 
him,  and  showing  that  he  has  never  fully  accounted.  The 
jurisdiction  of  the  court  is  fully  sustained  by  the  case  of 
Julian  V.  Reynolds,  8  Ala.  680. 

2.  The  sixty  slaves,  called  the  "dower  negroes"  in  the 
bill,  which  were  bequeathed  by  the  will  of  Levi  Daniel  to 
his  wife  for  life,  with  remainder  to  his  three  children, 
vested  in  John  Daniel,  on  his  marriage  with  the  widow, 
for  the  life  of  his  wife,  both  at  common  law,  and  under 
the  Georgia  statute ;  and,  on  his  death,  passed  to  James 
L.  Daniel,  his  executor,  as  assets  of  his  estate.  The  ex- 
ecutor is  chargeable  with  the  hire  of  these  slaves,  from 
1827,  when  his  testator  died,  until  1842,  when  the  widow 
also  died. 

3.  The  defense  set  up  to  this  claim,  that  the  complain- 
ant consented  to  the  widow's  use  and  possession  of  these 
slaves,  is  not  sustained  by  the  proof.  There  was  no 
agreement  between  the  complainant  and  the  executor,  to 
the  effect  that  the  widow  should  have  the  property  for 
life.  If  there  was  no  effort,  it  only  proves  the  complain- 
ant's leniency,  and  that  she  was  biding  her  time  to  call 
him  to  an  account.  Her  acquiescence  in  her  mother's 
possession  of  the  slaves  is  no  bar  to  her  claim.  She  had 
no  right  to  the  property,  nor  to  the  hire,  except  through 
the  executor ;  and  her  right  to  hold  him  to  an  account 
was  not  forfeited  by  any  thing  shown  in  the  proof  More- 
over, the  executor  returned  these  slaves  as  belonging  to 
his  testator's  estate,  and,  in  1888,  less  than  six  years 
before  the  filing  of  the  bill,  returned  the  hire  of  a  portion 
of  them  as  assets  of  the  estate.  The  attempt  to  explain 
away  this  return  fails  altogether.  It  is  shown,  also,  that 
the  widow  paid  debts  of  the  estate  out  of  the  proceeds  of 
the  hire  of  these  slaves ;  proving  that  she  knew  they 
belonged  to  the  estate. 
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4.  The  complainant's  "acquiescence,"  as  the  witnesses 
call  it,  in  the  possession  of  the  widow,  is  sufficiently 
explained  by  her  ignorance  of  the  fact  that  the  life  estate 
of  the  widow  passed  to  her  second  husband.  Her  admis- 
sions, made  under  such  circumstances,  and  founded  upon 
such  mistaken  views  of  her  rights,  could  not  be  received 
to  prejudice  her  claim. 

5.  The  statute  of  limitations  does  not  bar  an  account 
with  the  executor  of  John  Daniel,  against  whom  the  com- 
plainant here  proceeds.  Conceding  that  the  widow's 
possession  continued  long  enough  to  perfect  her  title  to 
the  hire  of  "  the  dower  negroes,"  and  to  give  her  an  abso- 
lute title  to  "the  John  Daniel  negroes;"  yet  the  fact 
that  the  executor  has  been  so  faithless  as  to  permit  a  title 
to  be  acquired  against  the  estate  by  his  neglect,  renders 
him  liable.  This  was  a  clear  devastavit  on  his  part.  The 
slaves  thus  disposed  of  by  him  are,  in  effect,  unadminis- 
tered  assets,  which  might  be  recovered  by  an  administra- 
tor de  bonis  non.  The  executor  being  estopped  from  suing 
for  them  by  his  own  acts,  the  legal  remedy  is  not  barred, 
because  there  was  no  one  who  could  sue. — Lawson  v.  Lay, 
24  Ala.  184;  Hopper  v.  Steele,  18  Ala. 

6.  It  is  shown  that  John  Daniel  in  his  life-time  pur- 
chased an  interest  of  two-thirds  in  "the  dower  negroes," 
taking  the  assignment  to  his  children ;  and  it  appears, 
also,  that  his  executor  had  these  slaves  in  possession,  at 
and  after,  as  well  as  before,  the  death  of  the  widow.  The 
executor  is  certainly  responsible  for  the  hire  of  these 
slaves,  as  also  is  Levi  L.  Daniel,  who  must  have  received 
them  from  the  executor.  As  to  these  matters,  no  demand 
before  suit  brought  was  necessary. 

7.  At  the  division  of  "the  dower  negroes,"  to  which 
the  complainant  was  neither  a  party  nor  privy,  a  portion 
of  them  were  distributed  to  the  heirs  of  Jordan  and 
Mitchell,  from  whom  John  Daniel  had  bought  their  inter- 
est for  his  children.  This  was  a  clear  conversion,  which 
renders  those  engaged  in  it  liable  to  the  complainant,  for 
her  share  of  the  slaves,  with  their  hire. 

8.  If  the  proper  parties  were  not  before  the  court, 
that  was  no  ground  for  dismissing  the  bill.     The  case 
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should  have  been  ordered  to  stand  over,  that  the  proper 
parties  might  have  been  brought  in. — 1  Danl.  Ch.  Pr.  334, 
336,  and  notes;  Miller  v.  McCan,  7  Paige,  452. 

James  L.  Pugh,  and  Jeff.  Buford,  contra : 

1.  Martha  Daniel  was  allowed  to  hold  the  life-estate 
negroes  under  the  will  of  her  former  husband,  and  not  as 
part  of  the  estate  of  which  respondent  was  executor.  It 
was  conceded  that  the  executor  of  John  Daniel,  in  his 
official  character,  had  no  right  to  the  possession  of  these 
negroes.  The  effect  of  the  complainant's  acquiescence, 
ignorance,  consent,  omission,  or  sanction,  (as  it  is  vari- 
ously termed  by  the  witnesses,)  was  to  induce  the  execu- 
tor not  to  regard  it  as  his  duty  to  take  possession  of  these 
negroes  as  a  part  of  the  estate  of  John  Daniel.  The 
respondent  never  had  possession  of  these  negroes  in  his 
official  capacity.  The  breach  of  duty,  for  which  it  is 
sought  to  make  him  liable,  is  his  failure  to  take  them  into 
his  possession  as  his  executor;  and  in  reference  to  this 
matter,  the  complainant  can  have  no  relief,  because  she 
induced  the  conduct  of  which  she  complains.  Mere 
silence,  founded  in  ignorance  of  one's  rights,  may  not 
constitute  an  estoppel;  but  an  express  concurrence  in  the 
wrongful  act  of  another,  by  which  that  wrongful  act  was 
partly  induced,  certainly  precludes  the  concurring  party 
from  complaining.  The  maxim  applies,  volenti  non  jit 
injuria. — Harrison  v.  Pool,  16  Ala.  175  ;  1  Greenleaf  on 
Ev.  §  197  ;  23  Ala.  255 ;  18  Ala.  514 ;  7  Ala.  246  ;  8  Por. 
95 ;  1  Story's  Eq.  128-51 ;  1  Wendell,  583 ;  14  Ala.  532 ; 
7  Pick.  278  ;  5  Pick.  469,  477. 

2.  The  statute  of  limitations  constitutes  a  complete  bar 
to  the  relief  sought.— 8  Por.  218 ;  5  Ala.  90 ;  3  Ala.  762 ; 
2  Por.  76 ;  3  Bro.  Ch.  633. 

3.  Equity  will  not  grant  relief  in  case  of  stale  demands, 
though  the  statutory  bar  be  inapplicable  or  incomplete. 
Johnson  v.  Johnson,  5  Ala.  86 ;  3  Ala.  762  ;  18  Ala.  50, 
62;  3  Rand.  117;  4  Rand.  454;  1  Russ.  and  My.  236; 
2  Moll.  157  ;  3  J.  J.  Mar.  15;  1  John.  Ch.  370;  9  Ala. 
663;  13  Ala.  246;  1  Ala.  650;  17  Ala.  472;  2  Por.  58; 
2  How.  (U.  S.)  Rep.  234;  5  Porter,  345. 


322  ALABAMA. 


Colbert  v.  Daniel. 


4.  The  bill  was  defective  for  want  of  proper  parties,  and 
was  properly  dismissed  for  that  reason. — Story's  Eq.  PI. 
§§  63,  72,  75,  76  ;  4  Ala.  350  ;  5  Ala.  179 ;  Eeavis'  Digest, 
298;  10  Ala.  703;  16  Ala.  625  ;  15  Ala.  91;  2  Por.  351 ; 
4  Por.  66 ;  20  Ala.  477  ;  1  Smith's  Ch.  Pr.  203,  512,  515  ; 
Story's  Eq.  PI.  §§  354,  618,  626,  829. 

5.  The  chancery  courts  of  this  State  have  no  jurisdic- 
tion to  compel  an  account  and  final  settlement  by  a  for- 
eign executor. — Worthy  v.  Lyon,  18  Ala.  784 ;  Julian  v. 
Reynolds,  8  Ala.  680. 

WALKER,  J. — The  slaves,  which  were  allotted  by  the 
executor  of  the  last  will  and  testament  of  John  Daniel, 
deceased,  to  the  decedent's  widow,  Martha  Daniel,  were 
by  the  widow  bequeathed  to  her  younger  sons,  and  passed 
into  their  possession  upon  her  death,  before  the  com- 
mencement of  this  suit.  The  complainant,  therefore, 
cannot  have  a  recovery  from  the  executor  of  a  share  in 
the  specific  property.  If  she  obtain  any  relief,  it  must  be 
a  pecuniary  recovery  for  the  devastavit  committed  by  the 
executor.  Notwithstanding  it  may  be  true  that,  under 
the  will  of  John  Daniel,  the  widow  was  entitled  to  a  share 
of  the  personalty  only  in  the  contingency  of  her  marriage, 
which  never  occurred,  the  complainant  cannot  hold  the 
executor  responsible  for  the  unauthorized  allotment  to 
her  of  such  share.  This  controlling  position  upon  one 
point  in  this  case  is  based  upon  the  applicability  to  the 
complainant,  in  reference  to  the  executor's  wrongful  act,  of 
the  maxim,  "  Volenti  non  jit  injuria."  The  meaning  of 
this  maxim  is,  that  one  who  consents  to  an  injury,  cannot 
be  heard  to  complain  of  it.  This  maxim  was  adopted 
and  applied  by  this  court  in  the  two  decisions  made  in  the 
case  of  Crutchfield  v.  Houston,  14  Ala.  49 ;  22  Ala.  83. 
In  a  case  reported  in  1  Beavan,  126,  (Booth  v.  Booth,)  it 
was  held,  that  a  cesUd  que  trust,  who  concurs  with  a  trustee 
in  a  breach  of  trust,  is  liable  to  indemnify  the  trustee. 
The  principle  above  stated  was  applied  in  Waring  v.  Pur- 
cell,  1  Hill's  (S.  C.)  Ch.  202,  where  a  question  arose  similar 
to  that  which  is  presented  in  this  case.  An  executrix,  by 
the  consent  of  her  co-executor,  who  was  also  interested  in 
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the  estate,  delivered  a  bond  due  to  the  testator  to  a  third 
person,  because  it  was  believed  that  the  testator  intended 
to  give,  and  was  prevented  by  sudden  death  from  giving, 
the  bond  to  such  person.  The  executor  afterwards,  in  a 
chancery  suit,  attempted  to  make  the  executrix  responsi- 
ble for  the  bond,  because  he  thought  he  had  discovered 
there  was  a  mistake  as  to  the  testator's  intention  to  give 
the  bond.  Chancellor  Dessausure  decided  against  the 
complainant;  remarking,  that  "it  was  not  for  him  to 
insist  that  his  co-executor  should  bring  into  her  account 
of  the  estate  a  bond  transferred  with  his  approbation." 
The  court  of  appeals  affirmed  that  decision,  and  said,  that 
the  act  done  was  the  complainant's  own  act,  for  he  con- 
sented to,  and  approved  it ;  and  as  to  the  defendant,  the 
complainant  was  concluded  by  the  maxim,  volenti  non  Jit 
injuria." — See,  also,  the  case  of  Jackson  v.  Inabnit,  2  Hill's 
Ch.  411 ;  Cowan  and  Wife  v.  Jones,  27  Ala.  324. 

If  the  executor's  wrongful  allotment  of  a  share  of  the 
slaves  of  John  Daniel's  estate  was  made  with  the  consent 
of  the  complainant,  her  complaint  of  that  act  will  not  be 
regarded  by  the  court.  It  is  clearly  shown  by  the  proof, 
that  from  the  death  of  John  Daniel,  the  unanimous  opin- 
ion of  all  the  persons  provided  for  in  the  will  was,  that  the 
widow  took  a  vested  legacy  in  an  equal  share  of  the  per- 
sonalty with  the  several  children  of  the  deceased.  One 
witness,  McCulloch,  who  married  one  of  the  legatees, 
proves  that  he  andDismukes,  complainant's  first  husband, 
though  doubting  upon  the  subject,  entertained  adifterent 
opinion  ;  but  it  does  not  appear  that  they  ever  expressed 
that  opinion,  except  to  each  other.  This  construction  of 
the  will  was  adopted  by  the  complainant,  in  common 
with  the  rest  of  the  testator's  children,  and  frequently 
expressed  by  her  during  a  series  of  years,  extending  from 
the  death  of  John  Daniel,  in  1827,  until  after  her  second 
marriage,  in  1838.  Concurring  with  the  persons  inter- 
ested as  beneficiaries,  the  executor  adopted  the  same  con- 
struction of  the  will.  "With  the  executor  and  the  legatees 
there  was  an  unbroken  assent  to  such  a  construction  of 
the  will,  as  would  give  to  the  widow  a  share  of  the  per- 
sonalty.    To  the  adoption  of  that  construction  the  execu- 
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tor  thus  had  the  consent  of  all  the  legatees,  including  the 
complainant ;  and  he  conducted  his  administration  upon 
the  hypothesis  that  such  was  the  true  construction  of  the 
will,  without  the  interposition  of  an  objection,  or  the 
occurrence  of  a  complaint,  until  after  1838,  when  the 
complainant's  second  husband  contended  for  a  different 
construction.  In  1829  or  1830,  an  allotment  was  made 
to  the  complainant  and  one  of  her  sisters,  of  their  distrib- 
utive shares.  At  that  time,  the  complainant  and  her 
husband  were  present.  In  ascertaining  the  two  shares, 
which  were  separated  from  the  corpus  of  the  estate,  the 
Mndow  was  regarded  as  entitled  to  a  share  ;  and  an  equal 
portion  was  left,  incorporated  with  the  residuum  for  her. 
The  complainant  and  her  husband  were  present,  and  did 
not  object;  but,  in  the  language  of  the  testimony,  acqui- 
esced, and  accepted  the  allotment  made  to  them. 

In  1835,  after  the  death  of  complainant's  first  husband, 
and  while  she  was  a  widow,  a  second  allotment  of  shares 
in  the  slaves  was  made.  This  allotment  was  to  two  of  the 
children,  and  to  the  widow.  The  allotment  to  the 
widow,  in  1835,  could  not  be  deemed  a  mere  ascertain- 
ment of  the  share  to  be  left  undistributed  as  a  provision  for 
the  contingency  of  the  widow's  marriage,  in  which  event 
she  would  become  entitled  under  the  will  to  a  share.  A 
separate  and  distinct  order  was  made  by  the  "inferior 
court  sitting  for  ordinary  purposes,"  appointing  commis- 
sioners to  set  apart  and  lay  off  to  her  a  distributive  share. 
The  commissioners,  in  pursuance  to  that  order,  did  set 
apart  to  her  a  share  of  the  slaves ;  and  those  are  the 
slaves  for  which  the  complainant  seeks  to  charge  the 
executor.  This  evidence  is  irresistible  to  show  that  the 
setting  apart  of  the  slaves  was  an  allotment  of  them  to 
her  as  her  property,  and  must  have  been  so  understood  by 
all  persons  who  were  present  and  knew  what  was  done. 
The  proof,  however,  further  shows,  that  at  the  time  of 
this  allotment,  in  1835,  the  widow  had  an  intention, 
which  was  known  to  the  complainant,  to  bequeath  the 
slaves  so  allotted  to  her  two  youngest  sons;  and  the 
allotment  was  made  with  a  view  to  her  making  such  a 
bequest.     The  complainant,  being  an  adult /erne  sole,  and 
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knowing  that  the  slaves  were  to  be  allotted  to  the  widow, 
separated  from  the  corpus  of  the  estate,  and  that  the  widow 
designed  to  bequeath  them  to  her  two  sons,  was  present 
when  the  commissioners  set  apart  the  slaves,  and  made 
no  objection,  as  all  the  witnesses  who  testif}^  upon  the 
subject  prove.  Some  of  the  witnesses  say,  that  she  acqui- 
esced. One  witness  says,  that  no  objection  was  made  by 
the  complainant,  or  any  other  person ;  but  there  was 
rather  an  agreement  to  the  same  by  all  concerned,  as  well 
as  he  recollects.  Another  witness  testifies,  that  the  con- 
struction of  the  will,  which  allowed  to  the  widow  a  share 
in  the  personalty,  was  adopted  when  the  allotment  was 
made,  in  1835,  the  complainant  assenting  to  such  a  construc- 
tion of  the  will,  and  consenting  in  the  allotment  to  Martha 
Daniel  of  her  portion  of  the  said  slaves. 

It  also  appears  that  the  complainant  lived,  for  a  long 
time  after  1835,  near  the  widow,  Martha  Daniel ;  knew  of 
her  intention  to  bequeath  the  slaves  to  her  two  sons, 
(John  W.  and  Levi  Daniel,)  and  that  she  claimed  them  as 
her  property ;  and  yet  the  complainant  uttered  no  com- 
plaint, and  made  no  objection.  This  last  named  testi- 
mony corroborates  the  idea,  that  the  allotment  to  the 
widow  was  an  act  to  which  the  complainant  had  no  objec- 
tion, and,  having  no  objection,  assented  to  it.  None  of 
the  evidence  is  in  conflict  with  that  which  proves  posi- 
tively the  complainant's  consent  to  the  allotment  to  the 
widow  ;  but  all  of  it  contributes  to  corroborate  that  evi- 
dence. The  witness,  who  proves  the  complainant's  con- 
sent, stands  in  an  attitude  which  might  lead  us  to  regard 
his  testimony  with  suspicion  ;  jet  we  cannot  doubt  its 
credibility  as  to  this  point,  when  we  find  it  fortified  by 
the  tendency  of  all  the  other  evidence  in  the  case. 

"We  deduce  the  conclusion  from  the  foregoing  survey  of 
the  evidence,  first,  that  the  complainant  assented  to  and 
approved,  and  herself  asserted,  the  construction  of  the 
will  upon  which  the  executor  acted  in  making  the  allot- 
ment to  the  widow  ;  and,  secondly,  that  she  w^as  present 
and  actually  consented  to  the  allotment  which  she  now 
says  constituted  a  devastavit  by  the  executor.  If  the  exec- 
utor injured  her  by  the  construction  which  he  placed  upon 
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the  will,  or  by  the  allotment  which  he  made  in  pursuance 
to  that  construction,  she  cannot  complain.  The  injury 
was  done  by  her  consent,  and  with  her  approval ;  and  the 
maxim  applies,  volenti  non  jit  injuria. 

The  wife  of  John  Daniel  had,  at  the  time  of  her 
intermarriage  with  him,  a  life  estate  in  a  number  of  slaves, 
the  remainder  interest  in  which  slaves  belonged  to  her 
three  children  by  a  previous  marriage.  These  slaves, 
with  the  exception  of  one  which  was  disposed  of,  remain- 
ed in  the  possession  of  John  Daniel,  until  his  death. 
John  Daniel,  after  his  marriage,  purchased  two  of  the 
shares  of  the  remainder  interest,  and  took  conveyances 
thereof  to  his  children.  John  Daniel  left  six  children. 
The  complainant  claims  that  she  was  entitled,  upon  the 
death  of  Martha  Daniel,  to  one-sixth  of  the  two  shares, 
or  one-sixth  of  two-thirds  of  the  remainder ;  and  she  seeks 
a  recovery  of  such  share  of  the  slaves.  Conceding  that 
the  complainant's  right  to  the  interest  described  in  those 
slaves  could  be  asserted  in  this  bill,  (which  is  by  no  means 
certain,)  we  must  nevertheless  deny  to  her  the  relief 
sought,  because  the  claim  has  been  satisfied.  The  an- 
swers allege,  and  the  proof  establishes,  that  a  division  of 
those  slaves  among  the  persons  interested,  upon  the  basis 
of  right  asserted  in  the  bill,  was  had  before  the  commence- 
ment of  this  suit.  The  complainant  and  her  husband 
were  notified  in  advance  of  that  division ;  but  neither  of 
them  attended.  Upon  that  division,  a  full  share  of  the 
slaves  in  value,  according  to  complainant's  interest,  was 
allotted  to  her ;  and  her  share  was  left  with  her  brother, 
for  her  and  her  husband.  After  the  commencement  of 
this  suit,  the  share  so  allotted  was  accepted,  and  the  hus- 
band of  the  complainant  receipted  for  them  as  a  full  satis- 
faction of  the  share,  and  released  all  claim  in  reference  to 
those  slaves.  The  division  ot  those  slaves,  having  been 
thus  ratified,  approved  and  accepted,  must  be  regarded 
as  having  been  valid  from  the  commencement,  and  the 
complainant  can  have  no  farther  claim  to  a  distributive 
share  of  them. 

[2.]  The  complainant  asserts  a  right   to   charge  the 
executor  with  one-sixth  of  two-thirds  of  the  hire  of  these 
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last  named  slaves,  from  the  death  of  Martha  Daniel  until 
the  division.  The  executor  cannot  be  chargeable  with 
that  which  he  did  not  have,  and  to  which  he  had  no  right 
in  his  capacity  of  executor.  The  executor's  testator 
took  the  title  to  the  two  shares  of  the  remainder  interest 
in  the  name  of  his  children,  and  not  in  his  own.  Conse- 
quently, the  executor  had  no  right  to  the  hire  of  the 
slaves  after  the  termination  of  the  life  estate  by  the  death 
of  Martha  Daniel,  and  could  not  have  recovered  the  same 
if  he  had  attempted  to  do  so,  and  he  cannot  be  chargeable 
with  such  hire. 

[3.]  The  complainant  also  demands  by  her  bill  a  recov- 
ery from  the  executor  of  her  proper  share  of  the  hire  of 
the  slaves,  in  which  Martha  Daniel  had  a  life  estate,  for 
the  period  antecedent  to  the  death  of  the  said  Martha. 
Before  the  allotment  to  the  complainant,  these  slaves 
were  worked  upon  the  testator's  plantation ;  and  the  pre- 
sumption is,  that  the  complainant,  in  the  division,  obtain- 
ed her  proper  share  of  the  services  of  those  slaves  prior 
to  that  time.  But  we  cannot  perceive  any  sufficient  rea- 
son for  the  refusal  to  charge  the  executor  with  a  share  of 
the  hire  of  those  slaves,  in  favor  of  the  complainant,  inter- 
vening between  the  allotment  to  her,  in  1829  or  1830,  and 
the  death  of  Martha  Daniel.  The  life  estate  in  the  slaves 
according  to  the  common  law,  which  we  must  presume 
prevailed  in  Georgia,  vested  upon  his  marriage  in  John 
Daniel.  There  are  no  words  in  the  will  creating  a  life 
estate,  which  can  have  the  eflect  of  making  it  a  separate 
estate  in  Mrs.  Daniel.  The  life  estate  being  vested  in  John 
Daniel,  it  was  assets  in  the  hands  of  his  executor.  Under 
the  wdll  of  the  testator,  the  complainant  was  clearly  enti- 
tled to  share  equally  with  the  other  five  children  of  John 
Daniel  in  the  slaves  during  the  life-time  of  Martha  Daniel. 
This  has  been  denied  to  her,  and  the  representative  of  the 
executor  is  chargeable  with  one-sixth  of  the  hire  of  such 
slaves,  from  the  time  of  the  allotment  to  the  complainant 
and  her  husband,  in  1829  or  1830,  to  the  death  of  Martha 
Daniel. 

[4.]  It  is  contended  that  the  executor's  breach  of  duty, 
in  the  omission  to  assign  to  the  complainant  her  proper 
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share  of  the  life-estate  slaves,  was  the  result  of  a  miscon- 
struction of  the  will  of  Levi  Daniel.  That  will  was  in  its 
terms  so  plain,  that  such  a  mistake  in  the  construction  of 
it  is  strange.  This  misconstruction  of  the  will,  upon 
which  it  is  contended  the  executor  acted,  was  adopted  hj 
the  children  of  the  testator.  The  complainant,  like  the 
rest,  misconstruing  the  will,  evidently  thought  her  mother 
had  a  separate  estate  for  life  in  these  slaves,  and  that  she 
herself  had  no  interest  in  them  until  the  death  of  the  life 
tenant.  Influenced  by  this  mistake  as  to  her  rights,  she 
remained  silent,  and  did  not  assert  them.  She  even 
asserted  her  mother's  right  to  them  during  her  life.  She 
remained  silent,  too,  when  the  allotment  was  made  to  her, 
and  did  not  require  that  the  executor  should  take  those 
slaves  into  the  account  in  ascertaining  her  share.  But 
silence,  or  an  omission  to  assert  her  right,  resulting  from 
an  ignorance  of  that  right,  would  not  estop  her. — Steele 
V.  Adams,  21  Ala.  534.  The  maxim  '■'•volenti  non  jit  mju- 
ria,"  brought  to  bear  upon  another  branch  of  this  case, 
does  not  apply  here,  because  the  proof  does  not  show  a 
consent  on  the  part  of  the  complainant  to  her  exclusion 
by  the  executor  from  all  participation  in  the  life  interest 
in  the  slaves;  nor  that  the  executor  was  induced  by  the 
complainant's  act  or  consent  to  withhold  the  assertion  of 
his  claim  as  executor  to  the  slaves.  On  the  contrarj^,  the 
evidence  shows  to  our  satisfaction,  that  the  executor  did 
hold  the  slaves  in  his  capacity  of  executor. 

The  complainant's  allegations  that  the  slave  Harry  was 
not  distributed,  and  that  she  had  not  received  her  share  of 
the  proceeds  of  the  sale  of  the  Jones  county  land,  are  not 
sustained  by  the  proof.  It  is  proved,  that  the  slave  Harry 
was  distributed  according  to  the  will ;  and  one  witness 
swears,  that,  according  to  his  recollection,  the  complain- 
ant told  him  that  she  had  received  her  share  of  the  Jones 
county  lands. 

[5.]  The  last  item  of  the  will  required,  that  what  money 
might  or  should  be  advanced  to  the  education  and  im- 
provement of  the  testator's  elder  children,  then  at  school, 
should  be  considered  as  a  part  of  their  "  m.oiety  "  of  the 
estate,  and  that  they  should  account  for  the  same  to  the 
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Toanagers  of  his  estate.  We  do  not  understand  this  clause 
of  the  will  to  mean,  that  the  elder  children  should  be 
charged  with  the  expenses  incurred  by  the  testator  in 
their  education  and  improvement,  but  with  the  money 
which  might  be  advanced  by  the  executor  for  that  pur- 
pose. The  will  was  executed  about  six  years  before  the 
testator's  death,  doubtless  with  the  expectation  of  a  much 
earlier  d^ath  than  occurred.  The  testator,  most  probably, 
anticipated  that  the  burden  of  meeting  the  immediate 
and  actually  accruing  expenses  of  the  elder  children,  then 
at  school,  would  devolve  upon  the  executor,  before  he 
would  realize  any  thing  from  the  crops,  the  means  pro- 
vided for  the  education  of  the  children.  The  education 
of  the  complainant  ceased,  and  she  was  married,  before 
the  testator's  death ;  and  the  executor  made  no  advance- 
ment for  her  education  or  improvement.  If  he  paid  debts 
contracted  by  tjie  testator  in  and  about  the  complainant's 
education,  they  stand  upon  the  same  footing  with  other 
debts.  The  will  does  not  authorize  us  to  charge  them  as 
advancements  against  the  complainant. 

[6.]  The  complainant's  share  is  certainly  chargeable 
with  her  proportion  of  the  debts  of  the  estate.  The  will 
provides  no  fund  whatever  for  the  payment  of  debts,  and 
each  legatee  should  share  equally  the  burden  of  discharg- 
ing the  debts.  If  the  complainant  has  received  her  proper 
share  of  all  that  has  been  distributed,  without  contribu- 
tion to  the  payment  of  the  debts,  her  proper  share  of  the 
debts  should  be  deducted  from  the  sum  to  which  she  is 
entitled  on  account  of  the  hire  of  negroes  as  herein  before 
set  forth. 

[7.]  Neither  the  Georgia  statute  of  limitations,  nor  the 
statute  of  limitations  of  this  State,  can  avail  the  defendant 
as  a  bar  to  a  decree  for  the  hire,  with  which  we  have 
decided  he  is  chargeable.  Nor  can  the  doctrine  of  laches 
be  invoked  for  him.  The  right  of  the  complainant  grows 
out  of  a  trust.  We  have  examined  the  testimony  with 
care;  and  the  result  of  that  examination  is  the  conclusion, 
that  the  trust  was  subsisting,  recognized,  and  acknowl- 
edged, until  about  one  year  before  the  commencement  of 
this  suit.  The  position  that  the  executor,  when  hi  made 
22 
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the  first  allotment  in  1829  or  1830,  threw  off  and  openly 
repudiated  the  position  of  trustee  in  relation  to  the  slaves 
the  hire  of  which  is  here  claimed,  is  not  well  taken  in 
point  of  fact.  These  slaves  were  treated  as  a  part  of  the 
estate.  No  distinction  was  made  between  the  possession 
and  employment  of  tliem,  and  of  those  which  indisputably 
belonged  to  the  estate.  These  slaves  were  appraised  as  a 
part  of  the  estate;  they  labored  in  common  With  the 
slaves  of  the  estate,  upon  the  lands  which  belonged  to  it 
The  proceeds  of  their  labor  was  blended  with,  and  treated 
as  a  part  of,  the  estate.  They,  together  with  the  other 
slaves,  were  under  the  general  superintendence  and  con- 
trol of  the  executor  in  his  official  capacity.  They  were 
controlled  by  the  overseers  employed  by  the  executor,  and 
the  executor  charged  himself,  in  a  sworn  return  made  to 
the  court,  with  the  hire  of  some  of  the  slaves  as  late  as 
1838,  which  hire  enters  into  a  balance  struck  in  the  sworn 
return  in  favor  of  the  estate.  These  circumstances  lead 
us  to  the  conclusion,  that  the  trust  was  subsisting  and 
acknowledged  by  the  conduct  of  the  executor  until  within 
a  short  time  before  the  commencement  of  this  suit.  While 
the  slaves  were  thus  held  under  an  acknowledged  trust, 
neither  the  statute  of  limitations  nor  the  doctrine  of 
laches  could  operate  in  favor  of  the  executor. — Pinkston 
v.  Brewster,  iSolomon  &  Co.,  14  Ala.  315  ;  Maury  v.  Ma- 
son, 8  Porter,  222.  We  are  aware  that  there  is  some 
proof  opposed  to  the  conclusion  which  we  have  attained ; 
but  we  think  it  cannot  weigh  against  the  testimony  upon 
which  we  decide  the  point. 

[8.]  We  cannot  assent  to  the  proposition,  that  a  legatee 
cannot  sue  in  this  State  an  executor,  for  an  account  and 
settlement  of  his  administration  and  recovery  of  the 
legacy,  when  the  executor  has  removed  to  and  become 
domiciled  in  this  State  without  having  made  a  settlement 
in  the  State  in  which  the  administration  was  pending. 
We  admit,  that  there  is  authority  which  sustains  that 
proposition. — See  Story's  Conflict  of  Laws,  §  513,  514. 
The  question  did  not  arise  in  the  case  of  Worthy  v.  Lyon, 
18  Ala.  784,  for  the  executora  in  that  case  did  not  reside 
in  the  State  of  Alabama.     One  of  them  resided  in  Geor- 
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^ia,  where  letters  of  administration  were  granted.  "We 
are  not  sure  that  the  court  in  that  case  intended  to  go 
beyond  the  question  arising,  and  intimate  by  a  dictum  that 
the  chancery  court  would  have  no  jurisdiction;  but,  if  it 
had  done  so,  we  should  not  hesitate  to  depart  from  such 
a  doctrine.  We  think  that,  to  hold  that  the  court  has  no 
jurisdiction  in  this  case,  might  produce  a  total  failure  of 
justice.  The  representative,  being  resident  in  this  State, 
cannot  be  reached  by  any  judicial  proceeding  in  the  State 
from  which  he  came.  If  he  have  sureties  in  the  State  of 
the  administration,  it  must  be  conceded  that  proceedings 
might  be  had  against  them.  But  then  there  may  be  cases 
where  there  are  no  sureties ;  the  sureties  may  be  insol- 
vent, or  may  have  removed  to  another  State ;  and  a  dis- 
covery from  the  representative  of  the  estate  may  be  indis- 
pensable. Besides,  no  adequate  reason  can  be  perceived, 
if  there  are  solvent  sureties  who  could  be  reached  in  the 
State  of  the  administration,  why  the  persons  having  an 
equitable  right  to  an  account  against  an  executor  or 
administrator,  should  be  compelled  to  forego  it,  because 
the  executor  or  administrator  had  changed  his  domicile 
to  another  side  of  the  State  line.  This  view  of  the  ques- 
tion is  fully  sustained  by  the  following  authorities : 
McN"amara  v.  Dy wer,  7  Paige's  Ch.  R.  239 ;  Tunstall  v. 
Pollard,  11  Leigh,  1. 

This  question  is  left  undecided  in  Calhoun  v.  King, 
5  Ala.  523.  The  precise  point  was  not  decided  in  Julian 
V.  Reynolds,  8  Ala.  680,  but  we  think  the  effect  of  that 
case  is  to  sustain  the  principle  asserted  by  us. — See,  also, 
Williamson  v.  Branch  Bank,  7  Ala.  906. 

[9.]  Two  of  the  defendants  demurred  to  the  complain- 
ant's bill,  for  the  omission  to  make  the  representatives  of 
B.  F.  and  of  J.  W.  Daniel  parties,  or  assign  a  sufficient 
reason  for  that  omission.  B.  F.  and  J.  W.  Daniel  were 
legatees ;  and  their  representatives  are  entitled  to  shares 
of  the  hire  sought  to  be  recovered  by  the  complainant. 
They  died  afler  attaining  majority,  and  no  excuse  for  the 
failure  to  make  their  representatives  parties  is  set  up, 
except  that  none  have  been  appointed.  It  is  settled  by 
the  decisions  of  this  court,  that  the  representatives  of  the 
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deceased  legatees  were  necessary  parties,  unless  some 
excuse  for  their  omission,  which  the  law  deems  sufficient^ 
is  alleged. — Bogan  &  Bogan  v.  Camp,  30  Ala.  — ;  Frown- 
er  V.  Johnson,  20  Ala.  R.  477  *,  Chapman  v.  Hamilton, 
19  lb.  121 ;  Hartley  v.  Bloodgood,  16  ib.  233 ;  Goodman 
V.  Benham,  16  ib.  625  ;  Julian  v.  Reynolds,  8  ib.  680.  '  The 
fact  that  there  is  no  administration  is  not  a  sufficient 
excuse  for  the  failure  to  make  the  representatives  of  the 
deceased  distributees  parties.  It  does  not  appear  that 
there  were  no  debts  against  their  estate;  and  we  cannot 
presume  the  absence  of  debts,  as  they  were  over  the  age 
of  twenty-one  years  ;  and  it  does  not  appear  that,  if  there 
were  debts,  they  have  been  paid  off.  It  is  clear  that  this 
case  comes  within  no  exception  to  the  general  rule,  that 
the  legatees  or  their  representatives  in  such  a  case  as  this 
must  be  made  parties. — Vanderveer  v.  Alston,  16  Ala. 
499;  Miller  v.  Eatman,  11  Ala.  614;  Bethea  v.  McCall, 
5  Ala.  315. 

[10.]  The  court,  for  the  mere  nonjoinder  of  parties 
defendant,  should  not  have  dismissed  unqualifiedly  with- 
out affording  an  opportunity  to  amend. — Gibbs  &  Labu- 
zan  V.  Frost  &  Dickinson,  4  Ala.  720 ;  Lucas  v.  Bank  of 
Darien,  2  St.  326;  Rugely  v.  Robinson,  10  Ala.  703; 
Alderson  v.  Harris,  12  Ala.  580 ;  Toulmin  v.  Hamilton, 
7  Ala.  369  ;  Grimshaw  &  Brown  v.  Walker,  12  Ala.  107  ; 
Bloodgood  V.  Hartley,  16  Ala.  233. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


WILSON  vs.  MATTHEWS,  FINLEY  &  CO. 

[bill  in  equity  by  foreign  creditor  to  attach  bank-stock  of  foreign 

INSOLVENT  debtor.] 

1.  Comiitutionality  of  Loumana  insolvent  lawi. — The  insolvent  laws  of  Louisiana, 
80  far  as  they  operate  to  discbarge  the  person  and  after-acquired  property 
of  the  debtor  from  liability  on  any  contract  made  since  their  enactment 
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with  a  resident  citizen  of  that  State,  are  not  violative  of  any  provision  of 
the  constitution  of  the  United  States. 
2.  Construction  of  Louisiana  insolvent  laws,  and  effect  of  discharge  under  them. 
A  surrender  under  the  insolvent  laws  of  Louisiana,  although  it  may  not 
affect  the  rights  of  a  foreign  attaching  creditor  who  does  nothing  to  forfeit 
his  territorial  immunity,  passes  to  the  assignee,  or  syndic,  all  the  personal 
property  owned  by  the  debtor  at  the  time  of  the  application,  whether 
in  that  State  or  elsewhere  ;  the  discharge,  which  relates  back  to  the  time  of 
the  surrender,  releases  the  person  of  the  debtor,  with  all  his  subsequent  ac- 
quisitions of  property,  from  liability  for  existing  debts  due  to  resident  cred- 
itors ;  and  any  resident  creditor,  who  proved  his  debt,  and  otherwise  par- 
ticipated actively  in  the  proceedings,  is  precluded  from  filing  a  bill  in 
equity  in  this  State,  to  attach  bank-stock  standing  in  the  debtor's  name, 
the  certificates  of  which  were  surrendered  to  the  syndic,  but  which,  under 
the  rules  of  the  bank,  could  only  be  assigned  by  transfer  on  its  books. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  John  Foster. 


This  bill  was  filed  by  Hugh  Wilson,  and  sought  to  sub- 
ject fifty  shares  of  the  capital  stock  of  the  Northern  Bank 
of  Alabama,  at  Huntsville,  which  was  standing  in  the 
name  (>f  Matthews,  Finley  &  Co.,  to  the  payment  of  a 
debt  of  $6,500  due  to  him  from  them.  The  plaintiff's 
letter  to  his  agents  in  Huntsville,  instructing  them  to 
have  the  bill  filed,  was  dated  the  5th  December,  1854 ; 
and  the  bill  was  filed  on  the  14th  December.  It  alleged, 
that  plaintiff  and  the  several  partners  composing  the  firm 
of  Matthews,  Finley  &  Co.  were  resident  citizens  of  Lou- 
isiana; that  plaintifi:''8  debt  consisted  of  a  balance  due  on 
deposit  account,  as  evidenced  by  the  defendants'  written 
acknowledgment,  dated  11th  November,  1854,  which  was 
protested  for  non-payment  on  the  5th  December,  1854 ; 
that  said  defendants  had  wholly  failed  in  business,  and 
had  not  sufficient  property  or  eftects  of  any  kind,  belong- 
ing to  the  firm  or  to  the  individual  partners,  within  the 
State  of  Louisiana,  whereby  to  satisfy  plaintift''s  said 
debt. 

The  defendants  answered  the  bill,  setting  up  their  dis- 
charge under  the  insolvent  laws  of  Louisiana,  a  copy  of 
which,  with  all  the  proceedings  therewith  connected,  was 
made  an  exhibit  to  the  answer.  The  transcript  of  these 
proceedings,  as  set  out  in  the  exhibit,  showed  that  the 
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debtors'  petition  for  the  benefit  of  the  insolvent  laws  was 
filed  in  court  on  the  6th  December,  1854 ;  that  the  plaint- 
iff's debt  was  included  in  their  schedule  of  liabilities,  and 
"$5,000  stock  in  Alabama"  in  their  schedule  of  assets; 
that  on  the  same  day,  on  the  petition  of  some  of  the  cred- 
itors, including  the  plaintiff,  Lewis  A.  Finley,  one  of  the 
partners  of  the  firm  of  Matthews,  Finley  &  Co.,  was  ap- 
pointed provisional  syndic ;  that  said  Finley  was  after- 
wards elected  sole  syndic  by  a  vote  of  the  creditors,  and 
clothed  with  discretionary  powers  in  settling  up  the  busi- 
ness of  the  firm ;  that  plaintiftj  in  voting  for  the  sole  syn- 
dic, "  reserved  all  legal  rights,  liens  and  privileges,  which 
he  may  have  acquired  over  any  particular  property,  funds, 
or  assets  of  any  kind,  belonging  to  the  said  insolvents;" 
that  plaintift'  became  suret}^  for  said  Finley,  on  his  bond 
as  provisional  syndic ;  and  that  the  debtors  were  dis- 
charged, by  a  decree  of  the  court,  on  the  20th  February, 
1855. 

It  was  admitted,  by  agreement  of  counsel,  that  both 
plaintiff  and  defendants  were  resident  citizens  of  Louisi- 
ana at  the  time  of  the  surrender  and  prior  thereto,  and 
so  continued;  that  the  stock  sought  to  be  subjected  by 
this  bill  was  the  "  $5,000  stock  in  Alabama  "  included 
in  the  debtors'  schedule,  the  certificates  of  which  were 
deposited  in  the  hands  of  the  provisional  syndic  on  the 
6th  December,  1854,  and  were  still  in  his  possession  as 
syndic ;  that  plaintiff'  was  included  in  the  first  "  tableau 
of  distribution,"  which  was  made  by  the  syndic  on  the 
4th  April,  1855;  but  that  he  had  never  drawn  his  divi- 
dend ;  and  that  the  assignment  was  bona  Jide  and  volun- 
tary. 

On  these  facts,  the  chancellor  dismissed  the  bill,  on 
final  hearing  on  bill,  answer  and  proof;  and  his  decree  is 
now  assigned  as  error. 

"Walker,  Cabaniss  &  Brickell,  for  appellant. — 1.  The 
Louisiana  law  does  not  discharge  the  debt,  but  simply 
operates  to  relieve  the  person  and  property  of  the  debtor 
from  seizure.  It  only  affects  the  remedy,  which  is  always 
local.     AVhere  there  is  not  any  extinguishment,  positive 
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or  virtual,  of  all  the  rights  and  remedies  of  the  creditor, 
the  contract  is  not  deemed  to  he  extinguished,  but  may 
be  enforced  in  other  countries. — Story  on  Conflict  of 
Laws,  §  339.  An  insolvent  act,  which  only  absolves  the 
pereon  of  the  debtor  from  imprisonment,  but  not  his 
future  property,  is  not  to  be  deemed  a  discharge  from  the 
contract;  and  its  operation  is  purely  intra-territorial. — lb. 
So  far  as  they  authorize  a  discharge  of  the  person,  estate, 
or  efiects  of  the  insolvent,  they  are  merely  local,  and  can 
have  no  authority  here :  they  are  addressed  to  the  lex  fori. 
This  suit  is  to  be  decided  by  the  laws  of  Alabama ;  and  a 
discharge  of  the  person  or  the  property  of  the  debtor  in 
another  State,  which  leaves  the  contract  in  full  force,  has 
no  effect  upon,  the  suit.  When  the  right  exists,  the  rem- 
edy is  to  be  pursued  according  to  the  lex  fori  where  the 
suit  is  brought. — 3  Mason,  88.  The  distinction  between 
the  obligation  of  contracts,  and  the  mode  of  applying  the 
remedies  thereto,  is  well  established:  the  former  is  uni- 
versally recognized  according  to  the  law  of  the  place 
where  the  contract  is  made ;  the  latter  is  bounded  by  the 
territorial  limits,  and  is  not  of  efficiency  elsewhere. 
5  Mason,  378.  An  insolvent  law  operates  on  the  remedy 
of  a  contract,  and  not  on  the  contract  itself. — Williams 
on  Personal  Property,  m.  p.  133,  note  1 ;  ib.  210. 

The  principle  is  not  at  all  aft'ected  by  the  fact,  that  both 
the  plaintiff  and  the  defendants  were  citizens  of  Louisiana 
at  the  time  of  the  surrender. — 5  Mason,  379.  Discharges 
under  such  laws  have  no  effect  without  or  beyond  the 
territory  of  the  State  where  they  were  obtained,  or  of 
any  other  State  than  that  in  which  the  proceedings  took 
place,  notwithstanding  the  contract,  on  which  the  dis- 
charge was  intended  to  operate,  was  entered  into,  and 
was  to  be  performed,  in  the  State  in  which  the  discharge 
was  granted.— 12  Wheaton,  358  ;  8  Pick.  194.  Generally 
speaking,  the  law  of  the  place  where  a  contract  is  made 
is  the  law  by  which  the  contract  is  to  be  expounded.  But 
the  right  of  priority  forms  no  part  of  the  contract  itself: 
it  is  extrinsic,  and  rather  a  personal  privilege,  dependent 
on  the  laws  of  the  place  where  the  property  lies,  and 
where  the  court  which  decides  the  cause  sits. — Harrison 
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V.  Sterry,  5  Cranch,  298,  302.  The  English  doctriae,  that 
the  bankrupt  law  of  the  country  of  the  contract  is  para- 
mount in  disposing  of  the  rights  of  the  bankrupt,  is  not 
recognized  by  a  court  in  the  United  States. — 12  Wheaton, 
361.  State  insolvent  laws,  which  discharge  only  the  body 
from  imprisonment,  or  the  property  from  seizure,  do  not 
thereby  discharge  the  contract.  They  do  not  interfere  at 
all  with  the  debt  due,  the  contract  itself,  or  its  obligations, 
but  merely  the  remedy  on  it,  or  the  form  of  legal  process ; 
and  thus  they  should  govern,  in  that  respect,  no  foreign  fo- 
rums, but  merely  its  own  courts,  as  the  local  and  territorial 
tribunal  who  issue  the  precept  or  process.  If  they  sought 
to  do  more,  they  would  be  unconstitutional. — 5  How.  (U, 
S.)  316.  All  the  cases  in  which  effect  has  been  given  to 
the  insolvent  laws  of  a  State,  as  against  a  citizen  of  the 
same  State,  were  cases  in  which  the  law,  by  its  terms,  not 
only  exempted  the  person  or  property  of  the  debtor  from 
seizure,  but  discharged  the  contract. — 16  Pick.  341. 

2.  Even  if  the  law  of  Louisiana  operated  a  discharge  of 
the  debt,  it  can  have  no  extra-territorial  operation :  it  would 
have  effect  only  in  Louisiana,  both  as  to  the  debt  itself, 
and  the  property  there  situated.  As  against  creditors, 
personal  property  has  locality ;  and  the  lex  loci  reisitm  pre- 
vails over  the  law  of  the  domicile,  with  regard  to  the  rule 
of  preferences  in  the  case  of  insolvent  estates. — 2  Kent's 
Com.  (6th  ed.)  top  pages  406-8,  or  (8th  ed.)  504-6.  An 
assignment  abroad,  by  act  of  law,  has  no  legal  operation 
extra  territorium,  as  against  the  claims  of  their  own  citizens. 
6  Binney,  353  ;  13  Mass.  146 ;  4  Pick.  R.  265 ;  6  Pick.  R. 
286.  These  authorities  expressly  overrule  the  case  in  4th 
Johns.  Ch.  460 ;  and  Chancellor  Kent  himself,  whose 
judgment  it  is,  admits  that  case  not  to  be  law. — 2  Kent's 
Com.  (8th  ed.)  503-4.  These  cases  proceed  upon  the 
maxim,  extra  territorium  jus  dicenti  impune  non  paretur. 
Story  on  Conflict  of  Laws,  §  539.  It  is  true  that  some 
nations,  in  maintaining  suits  in  personam,  do  indirectly 
attempt  by  their  judgments  and  decrees  to  bind  property 
situate  in  other  countries ;  but  it  is  always  with  the 
reserve,  that  it  binds  the  person  only  in  their  own  courts 
in  regard  to  such   property. — lb.  §  543.     If  a  court  of 
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chancery,  in  England,  should  compel  a  bankrupt,  by  its 
decree,  to  convey  his  personal  and  real  estate  situate  in 
foreign  countries  to  the  assignee  under  the  commission, 
(as  it  was  once  thought  they  might  do,  though  the  doc- 
trine is  now  repudiated,)  such  a  decree  would  not  operate 
to  transfer  the  property  so  as  to  afiect  the  rights  of  cred- 
itors, or  the  regular  operation  of  the  law  of  the  loci  rei 
sitce.—Ib.  §§  643,  550-56;  23  Wendell,  90-100;  3  Wendell, 
538,  562-6Q ;  2  Kent's  Cora.  (6th  ed.)  407,  note  d,  or  (8th 
edition)  506,  note  cL 

This  general  principle  is  not  at  all  aftected  by  the  fact, 
that  both  the  creditor  and  debtor  were,  when  the  debt 
was  created,  and  now  are,  citizens  of  Louisiana. — 3  Wend. 
566.  The  only  question  is,  whether  the  assignment 
wrought  a  change  of  property ;  and  being  an  assignment 
by  operation  of  law,  whether  it  can  affect  property  beyond 
the  reach  of  that  law.  The  true  principle  is,  that  in 
whatever  way  the  party  honestly  acquires  title  to  the  in- 
solvent's property,  situate  in  a  foreign  State,  his  citizen- 
ship has  nothing  to  do  with  the  question. — 23  Wendell,  95. 
The  courts  will  not  suffer  assignments,  made  by  operation 
of  law,  to  stand  on  the  footing  of  the  lex  loci  contractus  ; 
but  only  on  that  of  the  lex  fori,  from  the  operation  of 
which  all  persons,  whether  citizens  or  strangers,  are  ex- 
empt the  moment  they  cross  the  State  boundary. — lb. 
There  is  a  marked  distinction,  between  a  voluntary  con- 
veyance of  property  by  the  owner,  and  a  conveyance  by 
operation  of  law  in  cases  of  bankruptcy.  In  place  of  a 
voluntary  conveyance,  all  that  the  legislature  of  a  country 
can  do,  when  justice  requires  it,  is  to  assume  the  disposi- 
tion of  it  in  invilum.  But  these  statutable  conveyances 
cannot  operate  upon  any  subject  that  is  not  within  their 
territory.  A  voluntary  conveyance  has  no  relation  to 
place ;  a  statutable  conveyance,  on  the  contrary,  has  the 
strictest  relation  to  place.  The  law  which  compels  an 
assignment,  has  no  extra-territorial  force :  it  is  a  dead  let- 
ter in  a  foreign  country.  It  is  of  the  nature  of  the  lex 
fori  that  it  should  be  strictly  confined  to  its  own  territory. 
It  respects  the  remedy  merely ;  and  being  thus  withdrawn 
from  the  foreign  country,  though  it  profess  to  operate  on 
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personal  property  which  has  found  its  way  there,  such 
property  is  left,  in  eifect,  like  land,  absolutely  to  the  lex 
loci  rei  sitce. — 23  Wendell,  99 ;  Story  on  Conflict  of  Laws, 
§  383 ;   Williams  on  Personal  Property,  209,  note  1. 

The  case  of  Black  v.  Zacharie,  3  How.  (U.  S.)  483,  has 
no  application  to  a  case  like  this.  That  was  an  assign- 
ment by  contract  between  the  parties  ;  here,  it  is  a  trans- 
fer by  operation  of  a  municipal  law.  The  obligation  of 
contracts  is  acknowledged  everywhere;  and  personal 
property,  in  respect  to  the  control  of  the  owner,  has  no 
locality ;  but,  in  respect  to  the  control  which  the  law  can 
exercise  over  it,  locality  is  everj^thing. — 3  Wendell,  566 ; 
23  Wendell,  95. 

The  case  of  Smith  v.  Clay,  3  Peters,  411,  is  not  an 
authority  against  the  correctness  of  the  principles  above 
contended  for ;  differing  as  it  does,  in  several  important 
particulars,  from  this  case.  That  suit  was  brought  in  a 
Louisiana  court,  and  against  the  person  of  the  debtor ;  and 
the  only  point  decided  was,  that  the  plaintift',  a  non-resi- 
dent, had  forfeited  his  territorial  immunity  by  receiving  a 
dividend  on  his  debt.  In  this  case,  the  creditor  seeks  his 
remedy  in  a  foreign  State,  where  the  discharge  has  no 
effect ;  not  against  the  person  of  the  debtor,  nor  against 
his  subsequently  acquired  property,  but  against  property 
held  by  him  at  the  time  of  his  surrender,  which,  though 
included  in  his  schedule  of  assets,  was  in  its  nature  fixed 
and  immovable,  and  could  not  be  transferred  without  the 
formalities  prescribed  by  the  by-law  of  the  bank.  In  that 
case,  the  creditor,  by  actually  receiving  his  dividend,  had 
lessened  the  amount  distributable  among  the  other  cred- 
itors, and  was  estopped  from  assailing  the  insolvency.  In 
this  case,  the  creditor  has  done  nothing,  except  to  join  in 
the  petition  for  the  appointment  of  a  syndic,  and  become 
surety  on  the  syndic's  bond ;  which  does  not  estop  him 
from  maintaining  a  foreign  action  on  his  debt. — 1  Bfi- 
con's  Abr.  689;  Allan  V.  Phillips,  15  E.  C.  L.  269; 
5  Grattan,  307;  ]!Tortou  v.  Cook,  9  Conn.  314;  3  Sel- 
den,  507. 

3.  The  transfer  of  the  stock  by  the  debtors  under  the 
Louisiana  law  did  not  operate  a  change  of  title.     The 
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charter  of  the  Northern  Bank  provides,  that  the  shares  of 
stock  "  shall  be  assignable  and  transferrable  according  to 
such  rules  as  shall  be  instituted  in  that  behalf  by  the  by- 
laws and  ordinances  of  the  bank,  and  transfer-books  shall 
be  kept  for  that  purpose ;  "  and  the  16th  by-law  provides, 
that  all  transfers  of  stock  shall  be  made  by  the  owner 
thereof,  at  the  bank,  in  person  or  by  proxy,  and  in  the 
presence  of  the  president  or.  cashier,  and  no  stock  can  be 
transferred  until  the  certificate  thereof  is  first  surrendered. 
The  charter  further  provides,  that  the  stockholders  shall 
be  bound  respectively  for  all  the  debts  of  the  bank  in  pro- 
portion to  their  stock  therein.  A  transfer,  in  any  other 
mode  than  that  required  by  the  by-law,  would  enable  a 
stockholder  to  substitute  an  insolvent  person  in  lieu  of 
himself,  and  thus  defeat  the  very  object  contemplated  by 
both  the  charter  and  the  by-laws. — Angell  &  Ames  on 
Corporations,  514,  et  seq. 

4.  If  the  debt  was  discharged  by  the  Louisiana  laws,  the 
discharge  ought  to  have  been  pleaded,  like  bankruptcy. 
It  is  a  personal  plea,  which  the  debtor  may  waive,  and 
which  is  waived  if  not  pleaded. 

J.  W.  Clay,  contra. — The  record  presents  the  naked 
question,  whether  a  voluntary  surrender  and  assignment, 
by  citizens  of  Louisiana,  of  certificates  of  bank-stock  in 
Alabama,  will  carry  the  right  and  title  to  the  stock  to 
the  assignee  for  the  benefit  of  the  creditors  generally,  as 
against  a  creditor  who  is  also  a  citizen  of  Louisiana,  who 
had  notice  of  the  assignment,  and  expressly  assented  to 
it,  and  who  subsequently  attaches  the  stock  in  Ala- 
bama, to  satisfy  a  debt  contracted  and  payable  in  Louis- 
iana. 

1.  Under  the  laws  of  Louisiana,  the  assignment  vested 
the  title  to  the  assets  and  property  in  the  creditors  gener- 
ally, the  instant  it  was  accepted  by  the  court. — Bullard  & 
C.'s  Digest,  495,  §  2  ;  Schroeder  v.  Nicholson,  2  La.  845 ; 
Morgan  v.  Creditors,  7  La.  62  ;  Dwight  v.  Simon,  4  La. 
Anm  490. 

2.  The  delivery  of  the  certificates  of  stock  to  the  syndic 
operated  a  transfer  of  the  title.     Stock  is,  in  its  nature, 
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incorporeal,  and  incapable  of  actual  delivery;  and,  there- 
fore, a  symbolical  delivery  is  sufficient  to  pass  the  title  to 
it. — Angell  &  Ames  on  Corporations,  570,  §  564,  note  2; 
16  Martin's  La.  Rep.  56,  19,  137  ;  1  Gallison,  323.  The 
fact  that  the  stock  was  in  a  foreign  bank,  can  make 
no  difterence  ;  since  personal  property  has  no  locality, 
and  the  validity  of  its  transfer  or  assignment  depends  on 
the  law  of  the  owner's  domicile. — Story's  Conflict  of 
Laws,  §§404,  383,  376;  Angell  on  Assignments,  57  ;  4T. 
R.  192 ;  1  H.  Bla.  691 ;  4  John.  Ch.  461 ;  19  Pick.  105 ; 
8  Peters,  372  ;  2  How.  (U.  S.)  483.  A  compliance  with 
the  mode  of  transfer  prescribed  by  the  rules  of  the  bank, 
was  not  essential  to  the  validity  of  the  assignment.  The 
provisions  of  the  charter,  under  which  the  rules  were 
adopted,  were  intended  for  the  protection  of  the  bank, 
and  not  to  interfere  with  the  ris^hts  of  stockholders  to 
transfer  their  stock  to  third  persons  when  the  bank  had 
no  claim  on  them. — Angell  &  Ames  on  Corporations, 
§  354;  11  Wendell,  628  ;  Duke  v.  Cahaba  Manufacturing 
Co.,  10  Ala.  89-90. 

3.  The  assignment  is  admitted  to  have  been  honest  and 
voluntary,  and  it  comes  within  the  legal  definition  of  a 
voluntary  assignment. — Dj'son  v.  Brandt,  2  Cond.  La. 
R.  10.  After  the  assignment  was  accepted,  an  attaching 
creditor  in  Louisiana  could  not  have  held  any  of  the 
property  as  against  the  creditors  claiming  under  the 
assignment. — Babcock  v.  Malbie,  4  Cond.  La.  R.  185 ; 
Buliard  &  C.'s  Digest,  495,  §  2.  The  courts  of  Alabama, 
when  invoked  by  a  citizen  of  Louisiana,  will  give  the 
same  efiect  to  the  assignment  that  it  has  in  Louisiana. 
Robinson  v.  Rapeley,  2  Stew.  102 ;  1  Bailey,  193  ;  2  Bail. 
163;  4  T.  R.  ]92;  Story's  Conflict  of  Laws,  §  413; 
13  Peters,  589 ;  20  John.  261 ;  12  Wheat.  213 ;  1  Penn. 
117;  5  Mason,  174.  Moreover,  the  plaintift''s  active 
interference  in  the  matter  of  the  insolvency,  as  shown  in 
the  record,  places  him  in  such  a  position  that,  even  if  he 
were  a  non-resident,  he  would  not  be  allowed  to  dispute 
the  discharge,  or  to  prefer  a  claim  against  or  in  opposition 
to  the  assignment. — Jones  v.  Horsey,  4  Md.  306 ;  Hall  v. 
Boardman,  14  N.  H.  38;  Brigham  v.  Henderson,  1  Cush. 
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430 ;  Rogers  v.  Western  Marine  &  Fire  Ins.   Co.,   1  La. 
Ann.  161 ;  Clay  v.  Smith,  3  Peters,  411. 

STONE,  J.— By  the  constitution  of  the  United  States, 
(Art.  I,  sec.  8,  subd.  4,)  congress  has  power  to  establish 
"uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States."  This  power  has  been  twice  exercised 
since  the  federal  government  went  into  operation ;  but, 
in  each  instance,  the  statutes  had  but  a  brief  existence. 
In  tlie  absence  of  general  regulations  on  this  subject. 
State  legislatures  have  given  attention  to  the  condition 
of  bankrupts  and  poor  debtors ;  and  the  result  is,  that 
most,  if  not  all,  of  the  States  composing  this  Union,  have 
what  arc  called  insolvent,  or  poor-debtors'  laws. 

The  provisions  of  these  several  State  systems,  and  the 
measure  of  the  relief  which  they  afford  to  the  debtor,  are 
essentially  variant.  An  extreme  class  in  one  direction 
proposes  nothing  more  than  a  release  of  the  person  of  the 
debtor  from  imprisonment,  on  his  surrender  of  his  effects 
for  the  benefit  of  the  arresting  creditor  or  creditors. 
The  extreme  class  in  the  other  direction  proposes  to  grant 
relief  almost  as  extensive  as  could  be  afforded  by  a  general 
bankrupt  law.  Under  this  class,  the  insolvent  is  required 
to  surrender  all  his  effects  for  the  benefit  of  all  his  cred- 
itors ;  and  if  the  surrender  be  made  in  good  faith,  and  the 
insolvent  comply  faithfully  with  the  requirements  of  the 
statutes  of  his  State,  not  only  his  person,  but  his  future 
acquired  property,  will  be  exempt  from  seizure  for  any 
debt  which  the  insolvent  owed  at  the  time  of  the  surren- 
der. 

The  Louisiana  statutes,  upon  the  effect  of  which  we 
are  required  to  pronounce  in  this  case,  are  of  the  latter 
class;  and  we  confine  the  principles  hereafter  asserted  to 
statutes  of  this  class. 

The  constitution  of  the  United  States  (Art.  I,  sec.  10, 
subd.  1)  takes  away  from  the  several  States  the  right  to 
pass  any  "law  impairing  the  obligation  of  contracts." 
Under  the  two  provisions  of  the  constitution  copied 
above,  the  constitutionality  of  State  insolvent  'aws  has 
been  fiercelj^  as&ailed.     This  question  has  been  oT  .e  a  con- 
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sidered,  both  in  the  supreme  court  of  the  United  States, 
and  in  the  highest  appellate  courts  of  many  of  the  States. 
We  do  not  propose  to  collate  the  numerous  decisions 
that  have  been  made  on  this  question. 

The  case  of  Ogden  v.  Saunders,  12  Wheaton,  213,  has 
been,  ever  since  its  announcement,  a  leading  case  on  State 
insolvent  laws.  The  supreme  court  of  the  United  States 
have  uniformly  adhered  to  the  principles  there  settled,  and 
the  State  courts  have  generally  adopted  and  acted  on 
them.  In  that  case,  it  was  held,  that  the  power  given  to 
the  United  States,  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies,  is  not  exclusive  of  the  right  of  the 
States  to  legislate  on  the  same  subject,  except  when  the 
power  is  actually  in  exercise  by  congress,  and  the  laws 
of  the  State  are  in  conflict  with  the  law  of  the  United 
States ;  that  a  bankrupt  or  insolvent  law  of  any  State, 
which  discharges  both  the  person  of  the  debtor  and  his  future 
acquisitions  of  property,  is  not  a  law  impairing  the  obliga- 
tion of  contracts,  if  such  contract  be  made  subsequent  to 
the  enactment  of  the  statute,  and  between  citizens  of  the 
State  in  which  the  discharge  is  prayed  for  and  obtained ; 
but,  when  such  State  laws  assume  to  pass  beyond  the  lim- 
its of  the  State  by  which  they  are  enacted,  and  act  upon 
the  rights  of  citizens  of  other  States,  they  are,  to  that 
extent,  inoperative. 

In  Boyle  v.  Zacharie,  6  Peters,  348,  this  question  came 
again  before  the  supreme  court  of  the  United  States ; 
when  Ch.  J.  Marshall  announced,  that  the  court  would 
adhere  to  the  principles  settled  in  Ogden  v.  Saunders. 
See,  also,  Sturgis  v.  Crowninshield,  4  Wheaton,  122; 
McMuUen  v.  Mcl!^eill,  4  Wheaton,  209 ;  Beers  v.  Haugh- 
ton,  9  Peters,  329 ;  Suydam  v.  Broadnax,  14  Peters,  67 ; 
Cook  V.  Moffatt,  5  How.  (S.  C.)  295 ;  Bank  of  Tennessee 
V.Horn,  17  How.  157;  Golden  v.  Prince,  3  Wash.  C.  C. 
313 ;  Babcock  v.  Weston,  1  Gallison,  168 ;  Springer  v. 
Foster,  2  Story,  383;  Bholen  v.  Cleveland,  5  Mason,  174; 
Campbell  v.  Claudius,  Peters'  C.  C.  484. 

See,  also,  Crane  v.  Martin,  4  Rich.  251 ;  Hibler  v. 
Hammond,  2  Strob.  Law,  105 ;  Frey  v.  Kirk,  4  Gill  & 
Johns.  509;  Gardiner  v.  Lee  &  Co.'s  Bank,  11  Barbour, 
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S.  C.  558 ;  Raymond  v.  Merchant,  3  Cow.  147 ;  Witt  v. 
Follett,  2  Wendell,  457 ;  Beers  v.  Rhea,  5  Texas,  349 ; 
Lathrop  v.  King,  8  Cush.  382 ;  Potter  v.  Kerr,  1  Md.  Ch. 
Dec.  275 ;  Wheelock  v.  Leonard,  20  Penn.  (St.  Rep.)  440 ; 
Hempstead  v.  Reed,  6  Conn.  481 ;  Hall  v.  Boardman, 
14  N.  H.  38 ;  Very  v.  McHenry,  29  Maine,  206 ;  2  Kent's 
Com.  (8th  ed.)  479,  480. 

The  constitutionality  of  the  Louisiana  insolvent  laws, 
which  we  are  considering,  was  expressly  recognized  in  the 
cases  of  Clay  v.  Smith,  3  Peters,  411 ;  Bank  of  Tennessee 
V.  Horn,  17  How.  S.  C.  157. 

In  this  case,  the  insolvent  laws  of  Louisiana  were  en- 
acted before  the  contract  was  entered  into.  Matthews, 
Finley  &  Co.,  the  debtors,  and  Wilson,  their  creditor,  at 
the  time  the  contract  was  made,  were,  and  ever  afterwards, 
so  far  as  we  are  informed,  continued  to  be,  citizens  of  the 
State  of  Louisana.  There  is  nothing  on  the  face  of  the 
contract,  or  in  the  pleadings  or  proof,  which  shows  that 
this  contract  was  payable  out  of  the  State  of  Louisiana ; 
and  under  these  circumstances,  the  legal  intendment  is 
that  it  was  to  be  performed  in  the  State  in  which  the 
parties  were  resident. 

In  the  case  of  Bank  of  Tennessee  v.  Horn,  17  Howard, 
supra,  it  was  held,  that  the  cessio  bonorum  took  effect  from 
the  time  the  surrender  was  made  and  accepted.  Between 
the  time  when  the  insolvents  made  their  surrender,  and 
the  time  when  they  obtained  their  discharge,  the  Bank 
of  Tennessee,  a  foreign  creditor,  obtained  a  judgment 
against  the  insolvents,  and  levied  on  and  sold  real  prop- 
erty which  had  been  surrendered  by  the  insolvents.  The 
syndic  subsequently  sold  the  same  property,  and  the  eon- 
test  arose  between  the  purchasers  at  the  two  sales.  The 
purchaser  from  the  syndic  recovered. 

The  authority  last  cited  is  only  important,  as  showing 
when  the  title  of  the  syndic  accrues,  and  that  that  title 
will  prevail  over  a  subsequent  attachment  in  the  same 
State  bj'^  a  foreign  creditor. 

[2.]  The  principles  above  asserted  are  fatal  to  the  claim 
of  Wilson,  the  attaching  creditor,  unless  there  are  cir- 
cumstances in  this  case  whicli  take  it  out  of  their  opera- 
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tion.     The  grounds   relied  on  for  this  purpose  are  the 
following : 

1.  That  the  discharge  under  the  Louisiana  insolvent  law 
did  not  and  could  not  cancel  the  obligation  of  the  contract. 

2.  That  those  laws  have  no  extra-territorial  operation  ; 
and  hence  Wilson,  nothvvithstanding  the  discharge,  may 
sue  for  his  debt  in  another  State,  if  he  find  his  debtors  or 
any  of  their  effects  there. 

3.  That,  under  the  same  principle  which  denies  to  State 
insolvent  laws  any  extra-territorial  operation,  the  property 
here  in  controversy,  which  was  not  in  the  State  of  Louis- 
iana, did  not  pass  to  the  syndic. 

4.  That,  admitting  the  general  rule  to  be  that  personal 
property  situated  in  another  State  will  pass  under  a  sur- 
render, such  as  was  made  in  this  case,  this  property  did 
not  pass:  1st,  because  of  its  peculiar  nature,  being  bank- 
stock  and  immovable ;  2d,  because  of  the  formalities 
necessary  to  effect  its  transfer. 

We  propose  to  consider  these  questions  in  the  order  in 
which  they  are  stated. 

1.  We  concede  the  proposition,  that  the  discharge  under 
the  Louisiana  statutes  did  not  and  could  not  cancel  the 
obligations  of  the  contract.  ISTo  law  enacted  by  a  State 
can  do  this. — See  Ogden  v.  Saunders,  supra.  As  between 
these  parties,  however,  circumstanced  as  they  were,  it  took 
away  from  it  all  that  was  available.  The  surrender  di- 
vested the  insolvents  of  all  the  property  they  then  owned, 
and  vested  the  same  in  their  creditors,  of  whom  Wilson 
was  one.  The  discharge  had  the  effect  of  freeing  the 
person  of  the  insolvents,  and  their  future  acquisitions, 
from  seizure  for  debts  existing  at  the  time  of  the  surren- 
der. W^hat,  then,  was  left  upon  which  a  subsequent  suit 
could  operate  ? 

Li  the  case  of  Clay  v.  Smith,  3  Peters,  411,  a  former 
discharge  under  the  Louisiana  insolvent  laws  was  pleaded 
in  bar  of  the  action.  The  bar  was  held  good  and  suffi- 
cient, and  the  plaintiff'  was  not  permitted  to  recover  a 
common  judgment.  To  the  same  effect  is  Crane  v.  Mar- 
tin, 4  Rich.  Law,  251,  and  authorities  there  cited ;  see, 
also,  authorities  cited  to  the  next  point. 
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Under  these  authorities,  if  Wilson  had  subsequently- 
sued  in  Louisiana  on  this  demand,  the  discharge  of  the 
insolvents  would  have  afforded  them  a  full  defense. 

2.  If,  after  the  discharge,  Matthews  &  Finley  should 
remove  to  another  State,  or  should  subsequently  acquire 
property  in  another  State,  and  Wilson  should  then  insti- 
tute proceedings  in  such  other  State  on  this  debt  to  re- 
cover a  common  judgment,  or  to  subject  the  after-acquired 
property,  this  will  present  a  different  question,  on  which 
the  authorities  are  not  in  harmony.  The  majority  of  the 
cases  hold,  that  a  discharge,  obtained  in  one  State,  from 
a  contract  entered  into  in  that  State,  between  persons 
who  reside  there,  is  pleadable  to  a  suit  on  the  same  con- 
tract, afterwards  commenced  in  another  State ;  in  other 
words,  that  the  discharge  has  the  same  effect  in  every 
other  State,  as  it  has  in  the  State  where  it  is  ordered. 
See  Wheelock  v.  Leonard,  20  Penn.  State  Reports,  440; 
Hempstead  v.  Reed.  6  Conn.  481 ;  Pugh  v.  Bussell, 
2  Blackf  366 ;  Gardiner  v.  Lee  &  Co.'s  Bank,  11  Barb. 
S.  C.  558 ;  Hall  v.  Boardman,  14  N.  H.  38 ;  Parsons'  Mer. 
Law,  316 ;  May  v.  Breed,  7  Cush.  15 ;  Bholen  v.  Cleve- 
land, 5  Mason,  174;  Very  v,  McHenry,  29  Maine,  206; 
Baker  v.  Wheaton,  5  Mass.  509 ;  Harris  v.  Mand  eville, 
2  Dal.  256 ;  Williams  v.  Guignard,  2  How.  (Miss.)  722 ; 
Springer  V.  Foster,  2  Story,  383 ;  Poe  v.  Lientard,  5  Md.  1. 

Against  this  view  are  the  following  cases:  Babcock  v. 
Weston,  1  Gallison,  168 ;  Reimsdyke  v.  Kane,  1  Gallison, 
371 ;  Campbell  v.  Claudius,  Pet.  C.  C.  484 ;  Titus  v.  Ho- 
bart,  5  Mason,  378;  Holmes  v.  Remsen,  20  Johns.  229; 
Agnew  V.  Piatt,  15  Pick.  417. 

We  do  not  deem  it  necessary  to  decide  this  question, 
as  it  is  not  the  case  made  by  this  record.  Another  ques- 
tion arises  in  this  connection,  which  we  reserve  for  after 
consideration. 

In  a  limited  sense,  insolvent  laws  have  no  extra-territorial 
operation.  Creditors,  who  are  not  citizens  of  the  State  by 
which  they  are  enacted,  are  not,  as  a  general  rule,  bound 
by  them.  Unless  they  do  some  act  by  which  they  forfeit 
their  territorial  immunity,  they  may  sue,  notwithstanding 
the  discharge ;  or  they  may  attach  the  property  of  the 
23 
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insolvent  found  in  another  State,  and  their  liens  will  pre- 
vail over  the  claim  of"  the  assignee  in  insolvency. — Harri- 
son V.  Sterry,  5  Cranch,  289 ;  Oliver  v.  Townes,  2  Mart, 
La.  :N^.  S.  93;  The  Watchman,  Ware,  232;  Frey  v.  Kirk, 

4  Gill  &  Johns.  509 ;  Evans  v.  Sprigg,  2  Md.  459;  Wood- 
hull  V.  Wagner,  1  Baldwin's  Rep.  296  ;  Cook  v.  Moffatt, 
7  How.  S.  C.  295 ;  Bancher  v.  Fisk,  33  Maine,  316  ;  Black- 
man  V.  Green,  24  Verm.  17 ;  Ilsby  v.  Merriam,  7  Cush. 
242;  Savage  v.  Marsh,  10  Mete.   594;  Beers  v.   Smith, 

5  Texas,  349;  Poe  v.  Lientard,  5  Md.  1;  Potter  v.  Kerr, 
1  Md.  Ch.  Dec.  275;  Tibbets  v.  Pickering,  5  Cush.  84; 
Palmer  v.  Goodwin,  32  Maine,  535. 

It  is  also  probable,  that  lands  situated  in  another  State 
would  be  governed  by  the  lex  rei  sitce,  and  would  not  pass 
by  the  assignment.  A  resident  attaching  creditor,  how- 
ever, stands  in  a  category  different  from  a  foreign  attach- 
ing creditor,  as  we  shall  presently  show. 

3.  It  is  not  true,  as  a  universal  proposition,  that  per- 
sonal property,  situated  in  another  State,  does  not  pass 
to  the  assignee  under  a  surrender  in  insolvency.  As 
against  purchasers  for  value,  and  foreign  creditors,  who 
seize  such  property  hj  foreign  attachment,  we  admit  it 
does  not  pass  to  the  assignee  or  syndic. — See  authorities 
supra.  Beyond  this,  however,  we  do  not  concede  the  in- 
validity of  the  transfer. 

In  Abraham  v.  Plestoro,  3  Wend.  538,  the  court  of 
errors  of  New  York  held,  that  a  foreign  decree  in  bank- 
ruptcy did  not  transfer  personal  property  which  was  sit- 
uated in  New  York,  or  confer  on  the  assignee  any  right 
whatever  to  sue  for  or  recover  the  property.  That  decis- 
ion was  made  by  the  senate  of  New  York,  and  was 
opposed  to  the  opinion  of  the  late  Wm.  L.  Marcy  and 
Chancellor  Walworth. — See  1  Paige,  236.  We  confess 
our  decided  preference  of  the  views  expressed  by  Chan- 
cellor Walworth  and  Judge  Marcy. 

The  authorit}'  of  the  above  case  is,  however,  entirely 
disregarded,  so  far  as  it  affects  this  case,  by  the  late  decis- 
ion of  Hooper  v.  Tuckerman,  3  Sandf  Sup.  311.  In  the 
ease  last  cited,  an  insolvent  had  made  a  voluntary  surren- 
der of  his  effects  under  the  insolvent  laws  of  Massachu- 
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ftetts.  Part  of  his  property  was  in  the  State  of  New  York, 
in  the  possession  of  persons  to  whom  the  insolvent  had 
assigned  it  by  deed,  which  was  fraudulent  on  its  face,  as 
against  creditors.  The  Massachusetts  assignee  sued  in 
New  York  to  recover  this  property,  and  the  decision  was 
in  favor  of  his  right  to  maintain  the  suit. 

The  case  of  Johnson  v.  Hunt,  23  Wend.  87,  is  entirely 
unlike  the  present.  In  that  case,  the  insolvent  had  made 
no  effort  to  surrender  his  effects  for  the  benefit  of  his 
creditors.  On  the  contrary,  he  had  absconded,  carrying 
with  him  a  portion  of  his  property.  After  his  departure, 
certain  of  his  creditors,  under  a  statute  of  that  State,  had 
his  effects  placed  in  the  hands  of  an  assignee  for  the  ben- 
efit of  his  creditors.  Other  creditors,  who  had  not  med- 
dled in  the  insolvency,  pursued  the  absconding  debtor 
into  Pennsylvania,  and  there,  by  attachment  of  his  goods, 
secured  their  demands.  On  their  return  to  New  York, 
they  were  sued  by  the  assignee  for  the  property  they  had 
thus  secured  in  Pennsylvania.  The  decision  was  adverse 
to  the  assignees. 

In  considering  this  case,  Cowen,  J.,  was  greatly  con- 
trolled by  the  decision  of  the  court  of  errors  in  Abraham 
v.  Plestoro,  supra.  He  also  mentioned,  as  an  important 
circumstance,  the  fact  that  vigilant  creditors  had  pursued 
the  absconding  debtor  into  Pennsylvania,  and  there  ob- 
tained from  him  a  transfer  of  his  property  ;  and  that  they 
had  thereby  benefited  the  other  creditors,  in  this,  that  by 
obtaining  satisfiiction  of  their  demands  from  this  source, 
they  left  a  larger  fund  for  the  satisfaction  of  the  other 
debts. 

For  the  reason,  however,  that  this  case  rests  mainly  on 
Abraham  v.  Plestoro,  which  was,  as  we  think,  materially 
explained  and  qualified  by  Hooper  v.  Tuckerman,  we  do 
not  consider  it  a  binding  authority  to  the  extent  contend- 
ed for  by  appellant. 

Against  this  view,  we  think  there  is  an  overwhelming 
weight  of  authority.  In  Hall  v.  Boardraan,  14  N.  H.  38, 
an  insolvent  had  made  a  surrender  of  his  effects  in  Mas- 
sachusetts, for  the  benefit  of  his  creditors.  Among  his 
effects  surrendered  was  a  debt  due  him  in  New^  Hampshire. 
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The  insolvent  obtained  his  discharge  in  Massachusetts. 
At  the  time  he  petitioned  for  his  discharge  in  Massachu- 
setts, he  owed  a  debt  due  by  note  to  another  citizen  of 
Massachusetts,  which  was  contracted  in  that  State,  and 
provable  under  the  insolvency.  Subsequently  to  the  sur- 
render, but  before  the  discharge,  this  note  passed  into  the 
hands  of  another  person,  who  attached  the  money  collect- 
ed on  the  iJ^ew  Hampshire  debt,  which  had  been  surren- 
dered by  the  insolvent.  The  report  does  not  inform  us, 
but  we  presume  this  attaching  creditor  was  a  citizen  of 
New  Hampshire.  The  question  presented  was,  whether 
this  attaching  creditor  or  the  assignee  was  entitled  to  the 
money.     The  money  was  adjudged  to  the  assignee. 

In  delivering  the  opinion  of  the  court,  Parker,  Ch.  J., 
said :  "  It  was  a  debt  provable  under  said  act,  founded 
on  a  contract  made  after  the  act  went  into  operation, 
made  within  the  Commonwealth,  and  due  to  a  pereon 
resident  there  at  the  time  to  which  the  discharge  has 
reference;  and  so,  as  set  forth  in  section  7  of  the  act,  lia- 
ble to  be  discharged  by  the  course  of  proceedings.  The 
note  was  over-due  at  the  time  of  the  transfer,  and  the 
present  holder  takes  it  subject  to  every  defense  to  which 
it  was  open  at  the  time  of  the  transfer.  What  would  be 
a  discharge,  the  laws  of  Massachusetts,  the  place  of  the 
contract,  are  to  settle;  and  inasmuch  as  the  discharge 
since  obtained  would  have  been  a  good  defense  to  an 
action  on  the  note  there,  it  must  have  the  same  effect 
here." 

To  the  same  effect  are  Hooper  v.  Tuckerman,  supra; 
Hoag  V.  Hunt,  1  Foster,  106 ;  Story's  Conflict  of  Laws, 
§  420 ;  Milner  v.  Moreton,  6  Binney,  369 ;  Blake  v.  Wil- 
liams, 6  Pick.  286 ;  Plestoro  v.  Abraham,  1  Paige,  236  ; 
Merrick's  Estate,  5  Watts  &  Serg.  9. 

Under  these  authorities,  we  hold,  that  a  surrender  of 
effects  under  a  State  insolvent  law  does  confer  on  the  as- 
signee or  syndic  a  right  to  recover  personal  property  situ- 
ated in  another  State ;  that  this  right  will  prevail  over 
the  insolvent  and  all  others  holding  in  his  right,  but  will 
not  prevail  over  the  claims  of  foreign  attaching  creditors, 
or  purchasers  for  value. 
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4.  We  do  not  think  there  is  anything  in  the  objection 
founded  on  the  peculiar  nature  of  this  property.  True, 
it  is  bank-stock,  and,  in  its  present  form,  not  susceptible 
of  removal  to  Louisiana.  It  is,  nevertheless,  personal 
property,  and  governed  by  the  laws  which  control  per- 
sonal property. — Story's  Confl.  of  Laws,  §  364,  note  2,  on 
pp.  300,  1 ;  Story's  Confl.  of  Laws,  §  383,  note  2,  on  p. 
315 ;  note  1,  on  p.  316 ;  Angell  &  Ames  on  Corp.  435-6, 
459-60. 

We  can  readily  imagine  many  species  of  personal  prop- 
erty, whose  very  nature  forbids  removal ;  and  yet  we  do 
not  suppose  the  validity  of  a  surrender  of  such  property 
could  be  made  to  hinge  on  a  contingency  such  as  this. 
Suppose,  among  the  effects  surrendered,  there  should  be 
a  debt  due  by  a  citizen  of  another  State.  This  debt,  as 
an  entity^  could  not  be  removed.  The  evidence  of  it,  if 
that  evidence  existed  in  the  form  of  a  written  contract, 
might  be  delivered  to  the  syndic,  and  might  be  in  liis 
possession  in  the  State  in  which  the  surrender  was  made. 
Between  the  debt,  however,  and  the  evidence  of  it,  there  is 
a  wide  and  well  recognized  difference. 

Moreover,  if  the  delivery  of  the  evidence  be  the  delivery 
of  the  property,  that  was  done  in  this  case ;  for  the  certifi- 
cates of  stock  were  placed  in  the  hands  of  the  syndic. 
In  Howe  v.  Starkweather,  17  Mass.  240,  it  was  held,  that 
the  delivery  of  the  certificates  is  the  delivery  oi  the  stock, 
because  this  is  the  only  delivery  which  the  nature  of  the 
property  admits  of. 

Without  committing  ourselves  to  the  authority  of  the 
case  last  cited,  we  are  satisfied,  tliat  the  assignment 
should  prevail  over  the  claim  of  Mr.  Wilson.  The  syndic 
is  not  bound  to  carry  the  specific  property  into  the  State 
in  which  the  surrender  was  made.  He  can  make  it  avail- 
able, by  converting  it  into  money. 

^Neither  do  we  think  there  is  anything  in  the  objection, 
that  the  transfer  of  this  stock  was  not  made  on  the  books 
of  the  bank.  Such  regulations  are  generally  adopted  for 
the  benefit  of  the  corporation,  and  do  not  prevent  other 
modes  of  assignment  which  would  be  upheld  in  equity. 
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Duke  V.  Cababa  Navigation  Co.,  10  Ala.  82;  Black  v. 
Zacbarie,  3  How.  S.  C.  483. 

In  announcing  the  principle  last  asserted,  it  is  perbaps 
proper  tbat  we  should  say,  that  neither  the  charter  of  the 
Northern  Bank,  nor  the  by-law,  is  in  the  record.  The 
point  has,  however,  been  argued  as  if  it  were  presented, 
and  we  have  felt  it  our  duty  to  announce  our  opinion  upon 
it.  Any  other  course  might  invite  an  application  for  a 
further  hearing  on  a  more  complete  record. 

We  return  to  the  consideration  of  the  second  ground 
urged,  why  this  case  does  not  fall  within  the  influence  of 
the  general  principle  theretofore  asserted.  It  will  be  re- 
membered that  the  debt  due  from  Matthews,  Finley  &  Co. 
to  Wilson,  on  which  this  attachment  was  sued  out,  was 
contracted  in  Louisiana,  between  citizens  of  Louisiana, 
and  payable  in  that  State  ;  that  the  contract  was  made 
subsequent  to  tlic  enactment  of  the  Louisiana  insolvent 
laws,  and  that  all  the  parties  resided  there  when  the  sur- 
render was  made  and  accepted.  In  Ilibler  v.  Hammond, 
2  Strob.  Law,  105,  the  question  of  the  effect  of  a 
discharge  of  an  insolvent  debtor,  as  against  a  resident 
creditor,  was  considered  in  the  court  of  appeals  of  Soutli 
Carolina.  The  court  said  :  "  Everything  partakes  of  the 
nature  of  judicial  proceedings.  The  commencement  by 
petition  ;  the  notice  to  the  creditors ;  their  right  to  con- 
test the  discharge ;  the  court  to  examine  the  matter  of 
the  petition ;  the  administration  of  the  oath,  and  the 
legal  efi'ect  of  the  discharge  upon  all  debts,  either  in  bar- 
ring them  altogether,  or  postponing  their  collection,  all 
show  that  this  is  a  judicial  proceeding.  If  it  is,  then  the 
judgment  of  the  court  on  that  which  was  decided,  is  res 
judicata,  and  cannot  again  be  called  into  judgment  between 
the  parties.  Nor  do  I  consider  that  the  fact  that  the 
plaintiff  did  not  appear,  and  that  no  issue  was  in  fact 
made  on  the  truth  of  the  schedule,  can  vary  the  case." 
To  the  same  effect  is  the  case  of  Hall  v.  Boardman, 
14  N.  II.  38,  cited  supra. 

Now  in  this  case,  we  need  not  resort  to  legal  intend- 
ments to  bring  Mr.  Wilson  before  the  court.  He  did  ap- 
pear, and  participated  actively  in  promotion  of  the  objects 
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of  the  surrender  and  divseharge.  Without  his  participa- 
tion and  vote,  we  cannot  know  that  the  liberal  policy 
which  marked  the  deliberations  of  the  creditors,  would 
have  been  extended  to  the  insolvents.  He  must  be 
regarded  as  a  party  to  the  proceedings,  and  bound  by  the 
decrees  rendered  in  that  cause,  as  all  other  parties  are 
bound  by  judgments  to  which  they  are  parties.  Among 
the  points  settled  and  adjudicated  in  that  proceeding,  was 
the  result  that  Matthews,  Finley  &  Co.  were  divested  of 
all  title  to  property  which  could  pass  under  the  surrender, 
and  that  the  same  was  vested  in  their  creditors.  We 
have  shown  above  that  this  bank-stock  could  pass  under 
the  surrender,  and  Mr.  Wilson  does  not  stand  in  a  posi- 
tion which  authorizes  him  to  arrest  it  in  its  transit.  The 
discharge,  when  granted,  has  relation  to  the  time  of  the 
surrender,  and  binds  the  parties  as  of  that  time. 

We  take  yet  a  further  step  in  this  case.  If  Mr.  Wilson 
had  been  a  non-resident  of  Louisiana,  and  primarily  not 
bound  by  those  proceedings,  his  acts  of  intermeddling 
and  participation  in  promotion  of  the  objects  of  the  sur- 
render, would  have  worked  a  forfeiture  of  his  territorial 
immunity,  and  bound  him  to  an  observance  of  the  decree. 
We  are  aware  that  an  appearance  to  oppose  the  discharge 
of  the  insolvent  has  no  such  effect. — See  Donnelly  v. 
Corbett,  3  Selden,  500;  Phillips  v.  Allan,  8  Barn.  &  Cress. 
477 ;  McCarty  v.  Gibson,  5  Grat.  307 ;  iJ^orton  v.  Cook, 
9  Conn.  314.  But  Mr.  Wilson  did  not  oppose  the  dis- 
charge. On  the  contrary,  all  his  acts  were  in  furtherance 
of  the  common  object.  He  recommended  the  provisional 
syndic,  became  his  surety  on  his  bond,  voted  for  definitive 
syndic,  and  aided  in  clothing  him  with  large  discretion- 
ary powers.  He  proved  his  demand  as  a  claim  against 
the  insolvents,  and  voted  their  absolute  discharge  from 
their  debts,  beyond  the  property  surrendered. 

The  case  of  Clay  v.  Smith,  3  Pet.  411,  is  an  authority 
on  this  point.  Clay  had  obtained  his  discharge  under  the 
Louisiana  insolvent  laws.  Smith,  a  creditor  of  his  living 
in  Kentucky,  had  a  claim  on  Clay,  which  was  contracted 
before  the  enactment  of  the  Louisiana  statute.  Smith 
had  thus  two  grounds  of  exemption  from  the  effect  of 
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Clay's  discharge  as  an  insolvent.  He,  however,  proved 
his  claim  in  the  insolvency,  and  received  a  dividend. 
Smith  afterwards  sued  on  his  claim,  and  these  facts  were 
pleaded  in  bar  of  the  suit.  The  supreme  court  of  the 
United  States  held  the  plea  good.  The  court  said,  that  by 
voluntarily  making  himself  a  party  to  the  proceedings, 
he  abandoned  his  territorial  immunity. 

In  Jones  v.  Horsey,  4  Maryland  Rep.  306,  it  was  held, 
that  the  voluntary  uniting  by  a  foreign  creditor  in  the 
recommendation  of  a  trustee  for  an  insolvent,  is  such  an 
acquiescence  in  the  insolvent  laws  of  that  State,  as  to 
place  such  creditor  upon  the  same  level  with  domestic 
creditors. 

In  Blackman  v.  Green,  24  Vermont,  17,  this  question 
again  came  up.  It  was  contended  that,  under  the  author- 
ity of  Clay  V.  Smith,  the  foreign  creditor  did  not  forfeit 
his  territorial  immunity,  unless  he  accepted  a  dividend 
under  the  insolvency.  The  court  ruled  otherwise,  and 
held  that  proving  his  demand  made  him  a  party  to  the 
proceedings. 

So,  in  this  case,  if  necessary,  we  would  hold,  that  Mr. 
Wilson,  by  his  acts,  made  himself  a  party  to  the  proceed- 
ings, and  bound  himself  to  their  observance. 

There  is  yet  another  reason  why  we  think  Mr.  Wilson 
should  not  be  permitted  to  maintain  this  suit.  The  Lou- 
isiana insolvent  laws  contemplate  perfect  equality  of  ben- 
efits to  all  the  creditors.  The  statutes  are  very  just  in 
all  their  appointments.  Mr.  Wilson  has  placed  himself 
in  position  to  receive  his  share  of  dividends,  and  at  the 
same  time  is  seeking  to  appropriate  this  entire  fund  to 
himself.  If  he  succeed  in  this,  on  the  ground  that  this 
fund  does  not  pass  by  the  assignment,  we  know  no  reason 
why  he  should  not  be  permitted  to  recover  dividends  on 
the  balance  of  his  claim  which  this  fund  does  not  liquid- 
ate. This  would  place  him  on  high  vantage-ground 
above  his  fellows. 

In  Gardiner  v.  Lewis,  7  Gill,  377,  an  embarrassed  debtor 
called  a  meeting  of  his  creditors,  that  they  might  con- 
cert measures  for  their  mutual  benefit.  The  parties  were 
citizens  of  Maryland,  but  the  debtor  owned  goods  in  Vir- 
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ginia.  It  was  the  wish  of  the  debtor  to  obtain  time,  and 
he  indulged  the  opinion  that  he  would  thereby  be  enabled 
to  pay  all  his  liabilities.  The  conference  was  adjourned, 
that  the  debtor  might  prepare  and  lay  before  them  a  com- 
plete inventory  of  his  eft'ects.  One  of  his  creditors,  who 
had  been  represented  at  the  meeting,  had  an  attachment 
levied,  during  the  adjournment,  on  the  goods  in  Virginia. 
The  debtor  then  made  a  surrender  of  his  effects  under 
the  insolvent  laws  of  Maryland ;  and  the  permanent 
trustee,  who  was  appointed  under  their  system,  brought 
his  action  of  trover  against  the  attaching  creditor,  for 
these  goods.  The  supreme  court  of  Maryland,  in  consid- 
ering this  transaction,  said,  that  when  creditors  assemble 
for  the  purposes  above  shown,  there  is  a  contract  inter  se 
necessarily  implied,  that  each  shall  act  in  good  faith,  and 
do  nothing  to  frustrate  the  common  object;  a  breach  of 
which  is  a  gross  fraud. 

'We  think  that,  to  allow  Wilson  to  appropriate  this 
entire  fund  to  himself,  would  be  to  sanction  a  transaction 
which  operates  a  palpable  fraud  on  the  other  creditors, 
whose  claims  are  equally  meritorious  with  his.  See,  also, 
Ilowden  v.  Haigh,  11  Ad.  &  El.  1033 ;  Knight  v.  Hunt, 
5  Ring.  432. 

In  any  aspect  in  which  we  can  view  this  case,  we  hold 
that  the  decree  of  the  chancellor  must  be  affirmed,  with 
costs. 
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[detinue  for  slaves.] 

.  Amendment  of  judgment  nunc  pro  tunc. — An  entry  on  the  trial  docket,  in  tlie 
handwriting  of  the  presiding  judge,  in  these  words  :  "  Plaintiff  takus  a  non- 
suit, which  is  set  aside  on  payment  of  the  costs,"  is  sufficient  to  authorize 
an  amendment  of  the  judgment,  nunc  pro  tunc,  at  a  subsequent  term,  so  as  to 
show  that  the  nonsuit  was  set  aside  on  the  payment  of  costs. 
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2.  How  administrator  may  declare. — An  administrator,  suing  individually,  may 
recover  on  proof  of  his  intestate's  title,  and  of  his  own  prior  possession  in 
his  official  capacity. 

3.  Construction  of  order  granting  letters  of  administration  question  for  court. — It  is 
the  duty  of  the  court  to  construe  an  order  granting  letters  of  administra- 
tion, and  to  instruct  the  jury  whether  it  is  valid  or  invalid. 

4.  Error  without  injury  in  charge  too  favorable  to  appellant. — A  charge  to  the  jury, 
making  the  validity  of  the  plaintiff's  letters  of  administration  depend  on 
the  sufficiency  of  parol  evidence,  when  they  are  valid  on  their  face,  is  not 
an  error  of  which  the  defendant  can  complain. 

5.  Letters  of  administration  presumptive  evidence  of  intestate's  death. — Letters  of  ad- 
ministration are  prima-facie  evidence  of  the  intestate's  death,  and  that  he 
died  intestate. 

6.  Error  without  injury  in  admission  of  redundant  evidence. — The  admission  of  evi- 
dence which  is  simply  superfluous  or  redundant,  the  plaintiff's  case  being 
conclusively  established  without  it,  is  not  an  error  of  which  the  defendant 
can  complain. 

7.  Outstanding  title  in  third  person. — Where  the  plaintiff's  right  of  action  is 
founded  on  his  prior  possession,  the  defendant  cannot  set  up  an  outstanding 
title  in  a  third  person,  without  connecting  himself  with  it. 

8.  When  bailor  of  hired  slave  may  maintain  detinue. — If  the  bailee  of  a  hired  slave 
is  deprived  of  his  possession  during  the  term  by  a  third  person,  and  there- 
upon notifies  his  bailor  that  he  declines  to  sue  for  his  recovery,  and  re- 
quests the  latter  to  sue,  the  bailor  may  maintain  detinue  for  the  slave 
against  such  third  person,  without  waiting  for  the  termination  of  the  bail- 
ment. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  Henry  B.  Boynton,  against 
John  M.  Sims.  In  the  summons  the  plaintiff  was  describ- 
ed as  "  Henry  B.  Boynton,  administrator  de  bonis  non  of 
the  estate  of  James  A.  McEwen,  deceased;"  while  the 
complaint  was  in  these  words  : 

"  Henry  B.  Boynton,  adm'r,^      The    plaintiff  claims  of 
vs.  I  the  defendant,  the  follow- 

John  M.  Sims.  J  ing   slaves,    to-wit  :    a  ne- 

gro woman,  named  Maria,  and  her  child  Ijouisa,  of  the 
value  of  $1,000 ;  together  with  the  value  of  the  use  or 
hire  thereof  during  the  detention,  to-wit,  from  the  13th 
October,  1853." 

The  defendant  pleaded  "  non  detinei,  and  ne  unques  ad- 
ministrator; "  and  the  cause  was  tried  on  issues  joined  on 
these  pleas,  at  the  spring  term,  1857. 
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Before  entering  on  the  trial,  the  plaintiff  moved  the 
court  to  amend  nuiic  pro  tunc,  as  of  the  last  preceding 
term,  a  judgment  of  nonsuit  which  he  had  taken  at  that 
term,  and  which  the  clerk  had  entered  up  in  these  words : 
"  Comes  the  plaintiff,  and  takes  a  nonsuit.  It  is  therefore 
considered  by  the  court,  that  the  plaintiff  be  nonsuited, 
and  that  the  defendant  go  hence,  and  recover  of  the  plain- 
tiff the  costs  in  this  behalf  expended."  In  support  of  his 
motion,  the  plaintiff  proved  an  entry  on  the  trial  docket 
of  the  last  preceding  term,  in  the  handwriting  of  the  pre- 
siding judge,  in  these  words :  "  Pltff.  takes  nonsuit,  which 
is  set  aside  on  payment  of  the  costs ;  "  and  his  payment  of 
the  costs,  under  execution,  after  the  final  adjournment  of 
the  court.  The  court  granted  the  motion  to  amend,  and 
reinstated  the  cause  upon  the  trial  docket;  to  which  the 
defendant  excepted. 

The  evidence  adduced  on  the  trial  showed,  that  the 
slaves  in  controversy  were  sold,  on  the  18th  October, 
1852,  under  a  mortgage  executed  by  John  M.  Sims  to 
James  Bell,  and  assigned  by  said  Bell  to  A.  Saltmarsh, 
and  were  purchased  at  the  sale  by  William  M.  Lapsley, 
who,  on  the  16th  November,  1852,  sold  them  to  James  A. 
McEwen,  a  son-in-law  of  said  Sims,  and  transferred  his 
bill  of  sale  to  McEwen  ;  that  McEwen  declared,  both 
before  and  after  his  purchase,  that  he  was  buying  and  had 
bought  the  slaves  for  his  mother,  Mrs.  Sims ;  that  the 
slaves,  after  McEwen's  purchase,  were  sent  to  a  tavern  at 
which  Sims  and  McEwen,  with  their  families,  were  living, 
and  which  was  kept  by  one  or  the  other  of  them  as  propri- 
etor, but  the  evidence  was  conflicting  as  to  which  one  of 
them  was  the  proprietor;  that  letters  of  administration 
on  McEwen's  estate  were  granted  by  the  probate  court  of 
Dallas  county,  on  the  12th  November,  1853,  to  William 
M.  Lapsley,  who  resigned  the  ofiice  in  July,  1855 ;  that 
letters  of  administration  de  bonis  non  were  thereupon 
granted  by  said  court  on  the  21st  July,  1855,  to  the  plain- 
tiff; that  the  plaintiff,  as  administrator  of  McEwen,  had 
possession  of  the  slaves  in  the  summer  of  1855,  before 
this  suit  was  brought,  and  hired  them  to  Dr.  Ilowell  for 
the  balance  of  the  year;  that  the  defendant  took  them 
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out  of  the  possession  of  said  Howell,  before  the  expiration 
of  the  year,  without  the  consent  of  either  the  plaintitf  or 
said  Howell,  and  carried  them  off,  claiming  them  as  the 
property  of  his  wife;  and  that  he  retained  the  possession 
of  them  until  after  the  commencement  of  this  suit.  The 
plaintiff  was  allowed  to  prove  by  Dr.  Howell,  against  the 
defendant's  objection,"  that  when  the  slaves  were  taken 
out  of  his  possession,  he  went  to  plaintiff,  and  told  him 
that  he  w^ould  not  sue  for  them  himself,  and  requested 
plaintifi'to  sue  for  them,  and  told  him  that,  if  he  did  not 
place  them  back  again,  in  his  possession,  he  would  not  pay 
the  hire  which  he  had  agreed  to  pay ;  "  and  to  the  admis- 
sion of  this  evidence  the  defendant  excepted. 

The  orders  of  the  court  appointing  Lapsley  and  Boyn- 
ton,  successively,  administrators  of  McEwen's  estate,  did 
not  show  that  McEwen  died  in  Dallas  county,  or  that  he 
had  property  in  that  county;  but  the  plaintiff's  letters 
contained  the  following  recital:  "Whereas,  James  A. 
McEwen,  late  of  Dallas  county,  deceased,  died  intestate, 
liaving  while  he  lived,  and  at  the  time  of  his  death,  divers 
goods,  chattels  and  credits,  within  the  county  aforesaid  ; 
by  reason  whereof,  the  full  disposition  and  power  of  grant- 
ing the  administration  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits,  of  the  said  deceased,  and  also 
a  final  dismission  from  the  same,  to  the  court  aforesaid 
does  of  right  belong,"  &c.  The  defendant  moved  to 
exclude  the  plaintiff's  letters  of  administration  from  the 
jury,  but  assigned  no  ground  of  objection  to  them  ;  and 
reserved  an  exception  to  the  overruling  of  his  motion. 
"  The  plaintiff  then  proposed  to  prove,  by  parol,  that  said 
McEwen  lived  in  Dallas  county  at  the  time  of  his  death, 
died  in  said  county,  and  left  assets  therein."  The  court 
admitted  this  evidence,  against  the  defendant's  objection, 
*'  for  the  purpose  of  showing  that  the  probate  court  of  said 
county  had  jurisdiction  to  grant  said  orders ;  "  and  the 
defendant  excepted  to  its  admission.  The  plaintiff  also 
offered  in  evidence  the  return  of  the  appraisers  of  said 
McEwen's  estate,  made  before  his  appointment  as  admin- 
istrator, showing  that  the  slaves  in  controversy  were  ap- 
praised as  a  part  of  said  McEwen's  estate;  which  evidence 
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was  admitted  by  the  court  against  the  defendant's  objec- 
tion, and  he  excepted. 

The  court  charged  the  jury,  among  other  things, — 

"1.  That  the  orders  appointing  Lapsley  administrator, 
and  the  pLaintiff  administrator  de  bonis  non,  were  void  on 
their  face,  for  want  of  jurisdiction,  and  that  it  was  neces- 
sary for  the  phxintiff,  before  he  could  recover,  to  show 
that  he  was  administrator  of  McEwen ;  but,  if  they  be- 
lieved from  the  evidence  that  McEwen  was  a  citizen  of 
Dallas  county  at  the  time  of  his  death,  and  died  in  said 
county,  then  the  orders  of  the  said  court,  granting  letters 
of  administration  as  above  shown,  were  valid,  and  would 
sustain  the  plaintiff''s  right  to  the  administration. 

"  2.  That  if  they  believed  from  the  evidence,  that  the 
defendant,  during. the  period  for  w^hich  the  plaintiff  had 
hired  the  slaves  to  Dr.  Howell,  took  the  possession  of  said 
slaves  from  Dr.  Howell,  without  the  knowledge  or  con- 
sent of  either  plaintiif  or  said  Howell,  and  asserted  title 
to  them  in  his  wife  ;  and  that  Howell  then  went  to  plain- 
tiff, and  told  him  that  he  would  not  sue  for  the  slaves, 
and  requested  plaintiff  to  sue  for  them,  and  said  that  he 
would  not  pay  hire  for  them  if  they  were  not  placed  back 
in  his  possession, — then  the  contract  of  hiring  would  not 
defeat  the  plaintiff's  right  to  recover." 

The  defendant  excepted  to  each  of  these  charges,  and 
then  requested  twenty-one  written  charges,  most  of  which 
the  court  refused  to  give.  Of  these  charges  the  18th  was 
as  follows :  "  That  if  the  jury  believed  all  the  evidence, 
they  must  find  for  the  defendant  on  the  plea  of  ne  ungues 
administrator ;  "  which  charge  the  court  refused  to  give. 
The  other  charges  asked  require  no  particular  notice. 

The  errors  now  assigned  embrace  all  the  rulings  of  the 
court  to  which  exceptions  were  reserved,  together  with 
the  rendition  of  final  judgment  for  the  plaintiff*. 

D.  "Vy.  Baine,  and  Geo.  W.  Gayle,  forthe  appellant: 

1.  The  court  erred  in  entering  judgment  of  non-suit 
nunc  pro  tunc,  and  reinstating  the  cause  on  the  docket. 
9  Ala.  399 ;  11  Ala.  270 ;  8  Porter,  263. 

2.  The  probate  court,  under  the  provisions  of  the  Code, 
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is  a  court  of  limited  jurisdiction,  as  to  the  grant  of  admin- 
istration. The  records  of  such  courts  must  show,  on  their 
face,  the  facts  which  confer  the  jurisdiction. — Lister  v. 
Vivian,  8  Porter,  377 ;  Taliaferro  v.  Bassett,  3  Ala.  674 ; 
McCartney  v.  Calhoun,  11  Ala.  118 ;  Bishop's  Heirs  v. 
Hampton,  15  Ala.  767 ;  S.  C,  19  Ala.  792 ;  Commission- 
ers' Court  V.  Thompson,  15  Ala.  139  ;  S.  C,  18  Ala.  696  ; 
Lamar  v.  Commissioners'  Court,  21  Ala.  772  ;  Hamnerv. 
Mason,  24  Ala.  485 ;  Slaughter  v.  Cunningham,  24  Ala. 
269  ;  Gunn  v.  Howell,  27  Ala.  676  ;  Commissioners'  Court 
V.  Tarver,  25  Ala.  480.  These  jurisdictional  facts  cannot 
be  shown  by  parol. — Springs  v.  Irwin,  6  Iredell,  28 ;  Dunn 
V.  The  State,  2  Ark.  230 ;  1  Williams  on  Executors,  153. 
ISTor  is  the  recital  of  jurisdictional  facts  in  the  letters  of 
administration,  when  they  are  not  contained  in  the  order 
or  decree,  sufficient  to  uphold  the  jurisdiction. — N'elson 
V.  Griffin,  2  Yerger,  628 ;  Ford  v.  Walsworth,  15  Wend. 
449  ;  Saltonstall  v.  Riley,  28  Ala.  164. 

3.  The  plaintiff  was  not  entitled  to  recover  on  the  proof, 
because  it  was  shown  that  he  had  parted  with  the  posses- 
sion under  a  contract  of  hiring,  which  was  unexpired  when 
the  action  was  commenced.  The  right  of  action,  during 
the  bailment,  was  in  Dr.  Howell. — Abercrombie  v.  Brad- 
ford, 16  Ala.  567  ;  Reese  v.  Harris,  27  Ala.  305 ;  2  Greenl. 
Ev.  §  640 ;  1  Chitty  on  Pleading,  152,  122 ;  Fenner  v. 
Kirkman,  26  Ala.  650. 

4.  Proof  of  title  in  McEwen's  estate  would  not  author- 
ize a  recovery  under  the  complaint,  which  was  in  the 
plaintiff's  individual  name. — Williams  v.  Agee,  27  Ala. 
644 ;  Crimm's  Adm'rs  v.  Crawford,  29  Ala.  623. 

5.  The  verdict  does  not  conform  to  the  issues  joined. 
Wittick  V.  Traun,  27  Ala.  571 ;  2  Comyn's  Dig.  245-48 ; 
Brown  v.  Henderson,  4  Munford,  492 ;  4  Johns.  213. 

Byrd  &  MoRGAT^,  contra. — 1.  The  entry  on  the  trial 
docket,  in  the  handwriting  of  the  presiding  judge,  was 
sufficient  to  authorize  the  amendment  of  the  judgment 
nunc  i^ro  tunc. — Moody  v.  Keener,  9  Porter,  252;  Wilkin- 
son V.  Goldthwaite,  1  Stew.  159 ;  Williams  v.  The  State, 
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29  Ala.  9 ;  Hood  v.  Br.  B'k,  9  Ala.  325 ;  Moore  v.  Horn 
&Bouldin,  5  Ala.  324. 

2.  The  plaintift*'8  letters  of  administration  were  valid 
on  tlieir  face,  without  the  aid  of  extrinsic  evidence ;  nor 
w^as  there  any  evidence  impeaching  their  validity.  Under 
the  Code,  (§  1693,)  letters  of  administration  are  conclu- 
sive evidence  of  the  authority  of  the  administrator,  until 
revoked.  If  the  record  was  defective,  parol  evidence  was 
admissible  in  aid  of  it. — Doe  d.  Saltonstall  v.  Riley  & 
Dawson,  28  Ala.  164 ;  Duncan  &  Hooper  v.  Stewart, 
25  Ala.  408 ;  Glazener  v.  Foster,  27  Ala.  391 ;  "Williams 
V.  The  State,  29  Ala.  9. 

3.  The  plaintiff  did  not  sue  as  administrator,  and  was 
entitled  to  recover  on  proof  of  his  prior  possession  only. 
Walker  v.  Lauderdale,  17  Ala.  350 ;  Burney  v.  Lambert, 
1  Wash.  308  ;  Agee  v.  Williams,  27  Ala.  644. 

4.  The  defendant  could  not  set  up  an  outstanding  title 
in  a  third  person,  with  which  he  had  no  connection. — Mil- 
ler V.  Jones,  29  Ala.  181 ;  Shomo  v.  Caldwell,  21  Ala.  448 ; 
Miller  v.  Eatraan,  11  Ala.  609 ;  Dozierv.  Joyce,  8  Porter, 
303 ;  McGuire  v.  Shelby,  20  Ala.  456  ;  Deslazo  v.  Lewis, 
5  S.  &  P.  91 ;  3  Bibb,  93. 

5.  The  bailment  to  Howell  was  no  obstacle  to  a  recov- 
ery by  plaintiff.  As  to  third  persons,  Howell's  possession 
was  that  of  Boynton. — Pitts  v.  Curtis,  4  Ala.  350 ;  Magee 
V.  Toland,  8  Porter,  36 ;  3  Bacon's  Abr.  134.  Moreover, 
the  evidence  showed  that  Howell,  in  effect,  had  either 
abandoned  the  contract,  or  had  surrendered  his  interest  to 
the  plaintiff. 

6.  The  verdict  was  sufficient  to  support  the  judgment. 
Agee  V.  Medlock,  25  Ala.  381 ;  Cullum  v.  Branch  Bank, 
4  Ala.  26. 

RICE,  C.  J. — The  proof  made  at  the  spring  terra,  1857, 
authorized  the  amendment  of  the  judgment  entry  made 
at  the  fall  term,  1856,  in  relation  to  the  taking  and  set- 
ting aside  the  non-suit.  There  was  no  error  in  allowing 
that  amendment,  and  in  placing  the  case  on  the  docket 
for  trial.— Reese  V.  Billing,  9  Ala.  R.  263;  Edwards  v. 
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Lewis,  18  lb.  494;  Chigliizola  v.  Doe  e.r  dem.  Eslava,  24  ih. 
237. 

[2.]  From  the  complaint  it  docs  not  appear  that  the 
plaintiif,  Boynton,  sues  here  as  the  administrator  of  Jas. 
A.  McEwen,  deceased.  But  it  is  settled,  that  an  admin- 
istrator, who  as  such  has  had  possession  of  personal  chat- 
tels of  his  intestate,  is  not  obliged  to  sue  in  his  represent- 
ative capacity  for  their  recovery ;  and  that  he  may  sue  for 
and  recover  them  in  his  individual  capacity. — George  v. 
English,  at  the  last  term. 

Although  the  complaint  does  not,  on  its  face,  show  that 
Boynton  claims  a  recovery  here  as  administrator  of 
McEwen  ;  yet,  as  he  might  recover  under  it  upon  his  title 
and  possession  as  such  administrator,  he  had  the  right  to 
prove  that  it  was  in  his  representative  capacity  that  he 
here  claimed  a  recovery.  The  return  of  the  appraisers, 
as  offered  in  evidence  by  him,  tended  to  show  that  he 
claimed  a  recovery  in  that  capacity,  and  was  admissible 
for  that  purpose. — Calvert  v.  Morrow,  18  Ala.  67. 

No  plea  of  ne  ungues  administrator  appears  in  the  record. 
But,  if  such  plea  did  appear,  the  evidence  shows  it  to  be 
untrue;  and  that  Wm.  M.  Lapsley  was  the  administrator 
in  chief,  and  the  plaintiff,  Boynton,  the  administrator  (/e 
6oms  ?io?i  of  McEwen.  The  defendant  could  not  be  enti- 
tled to  a  verdict  on  a  plea  which  was  thus  disproved;  and 
there  was,  therefore,  no  error  in  refusing  the  18th  charge 
asked  by  the  defendant. 

[3-4.]  The  construction  of  the  order  appointing  Boyn- 
ton administrator  of  tlie  estate  of  McEwen,  was  a  matter 
for  the  determination  of  the  court. — Wyatt  v.  Steele, 
26  Ala.  R.  639.  There  was  no  evidence  tending  to  show 
a  want  of  jurisdiction  in  the  probate  court  of  Dallas 
county  to  make  that  order.  It  was,  therefore,  the  duty 
of  the  circuit  judge,  who  presided  at  the  trial  of  this 
cause,  to  have  told  the  jury,  that  the  order  was  valid,  and 
made  by  a  court  having  jurisdiction  to  make  it.  In  not 
telling  them  so,  the  circuit  court  erred.  But  the  error 
was  in  favor  of  the  defendant,  who  here  complains  of  it. 
By  committing  that  error,  and  making  the  validity  of  the 
order  dependent  on  parol  proof,  the  circuit  court  gave  to 
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the  defendant  an  additional  chance  for  a  verdict,  to  which 
he  was  not  legally  entitled.  He  certainly  is  not  entitled 
to  a  reversal  for  an  error  which  clearly  did  not  injure  him, 
but  actually  gave  him  one  more  chance  for  success  than 
the  law  allowed.— Eslavav.  Elliott,  5  Ala.  R.  264;  Miller 
V.  Jones,  26  Ala.  247  ;  Alford  v.  Samuels,  8  Ala.  95 ;  Code, 
§§  670,  672,  673,  675. 

[5.]  As  it  was  the  duty  of  the  court  to  have  pronounced 
the  order  valid,  it  was  not  erroneous  to  charge  that,  in  the 
absence  of  evidence  to  the  contrary,  the  law  presumed 
that  the  decedent  died  intestate.  A  valid  grant  of  letters 
of  administration,  by  the  domestic  tribunal  of  exclusive 
jurisdiction,  is  prima-facie  evidence  of  the  death  of  the 
alleged  intestate,  and  of  the  right  of  representing  him. 
Brickhouse  v.  Brickhouse,  11  Iredell,  404 ;  Peterkiu  v. 
Inloes,  4  Maryland  Rep.  1 75. 

[6.]  The  letters  of  administration  may  have  been  un- 
necessary, or  redundant  evidence.  But  the  refusal  to 
exclude  such  evidence,  when,  as  here,  the  refusal  could 
uot  injure  the  party  objecting,  furnishes  no  ground  of 
reversal. — Elliott  v.  Eslava,  5  Ala.  R.  264 ;  Kyle  v.  Mays, 
22  Ala.  692;  Garrett  v.  Garrett,  27  Ala.  687. 

[7.]  When  a  plaintiff  in  detinue  has  shown  a  priorposses- 
sion,  and  made  out  a  prima-facie  case,  the  defendant  cannot 
defeat  a  recovery,  by  showing  merely  an  outstanding  title 
in  another,  with  which  he  has  no  connection. — Dozier  v. 
Joyce,  8  Porter,  303 ;  Traylor  v.  Marshal,  11  Ala.  R.  458 ; 
Lowremore  v.  Berry,  19  Ala.  130 ;  McGuire  v.  Shelby, 
20  Ala.  456 ;  Harker  v.  Dement,  9  Gill,  7. 

[8.]  After  evidence  had  been  adduced,  tending  to  show 
that  the  plaintiff,  as  administrator  of  McEwen,  was  in 
possession  of  the  slaves  in  controversy ;  and  that  after 
such  possession,  and  before  this  suit  was  commenced,  he 
had  hired  them  to  Doctor  Howell,  in  the  summer  of  1855, 
for  the  balance  of  that  year,  and  had  placed  them  in  his 
possession ;  and  that  while  they  were  thus  in  his  pos- 
session, and  before  the  commencement  of  this  suit,  the 
defendant  took  possession  of  them,  without  the  consent  of 
the  plaintiff  or  Dr.  Howell,  and  kept  them  until  after  this 
24 
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suit  was  brought, — it  was  proper  to  allow  the  plaintiff  to 
prove  by  Dr.  Howell,  that  "  when  the  slaves  were  taken 
away  from  him,  he  went  to  plaintiff,  and  told  him  he 
would  not  sue  for  them,  nor  pay  hire,  if  they  were  not 
returned  to  him,  and  requested  plaintiff  to  sue  for  them." 
That  evidence  certainly  tended  to  prove,  that  the  defend- 
ant had  DO  connection  with  the  title  outstanding  in  Dr. 
Howell  for  the  unexpired  term  of  hire,  if  that  title  should 
be  considered  as  an  outstanding  one ;  and  it  also  tended 
to  bring  the  case  within  the  influence  of  the  following 
principle,  to-wit,  that  where  slaves,  during  a  bailment, 
are  taken  and  converted  by  a  third  person,  and  the  bailee 
thereupon  refuses  to  proceed  for  the  tort,  and  gives,  notice 
thereof  to  the  bailor,  and  requests  him  to  sue  for  them  ; 
and  thereupon  the  bailor  brings  detinue  against  the  tort- 
feasor, the  latter  cannot  defeat  the  action,  by  showing 
merely  that  the  bailment  was  unexpired  at  the  commence- 
ment of  the  suit. — Addison  on  Contracts,  (edition  of  1857,) 
416,  417.  Such  conduct  on  the  part  of  the  bailee  restores 
the  right  of  possession  to  the  bailor,  and  forfeits  or  sur- 
renders his  own  accruing  rights  under  the  contract. 
Grant  v.  King,  14  Vt.  Eep.  367 ;  Farrant  v.  Thompson, 
5  Barn.  &  Aid.  826 ;  Sanborn  v.  Colman,  6  New  Hamp. 
Rep.  14  ;  Hall  v.  Goodson,  at  the  present  term. 

If  the  final  judgment  is  not  in  the  proper  form,  it  is 
fully  as  favorable  to  the  defendant  as  it  should  have  been. 
It  does  not  deprive  him  of  any  legal  right ;  and  he  has  no 
ground  for  complaining  of  it. 

What  we  have  above  said  disposes  of  all  the  matters 
relied  on  for  reversal,  and  requires  us  to  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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RAMBO  vs.  WYATT'S  ADM'R. 

[dktixue  for  slaves.] 

1.  Validity  of  grant  of  administTation  de  bonis  non. — It  is  essential  to  the  validity 
of  a  grant  of  administration  de  bonis  non,  that  the  office  should  be  vacant,  at 
the  time  of  the  appointment,  by  the  death,  resignation  or  removal  of  the 
preceding  administrator. 

2.  Resignation  of  feme  covert  administratrix. — A  married  woman,  to  whom  letters 
of  administration  were  granted  while  sole,  may  resign  her  administration  in 
the  mode  prescribed  by  the  statute,  (Clay's  Digest,  222,  §  9,)  without  the 
concurrence  of  her  husband  ;  and  her  resignation  necessarily  terminates 
that  of  her  husband. 

3.  Sufficiency  of  verdict. — A  verdict  in  detinue,  in  these  words  :  '*  We  find  all 
the  issues  for  the  plaintiff,  and  that  the  slaves  named  in  the  proceedings." 
[specifying  them  by  name,]  "  are  the  property  of  plaintiff,  and  that  the  said 
slaves  are  in  value  worth  as  follows,"'  &c. ;  "  and  as  the  plaintiff  releases 
all  damages  for  hire,  we  assess  the  value  of  said  slaves,  to-wit,  $3,450,  as 
damages  for  the  plaintiff,  to  be  discharged  upon  the  delivery  of  said  slaves 
by  defendant  to  him,'' — is  substantially  correct  and  proper  in  form. 

4.  Judgment  corrected  and  affirmed. — In  detinue,  a  judgment  on  verdict  for  the 
plaintiff,  "  that  he  recover  of  said  defendant  the  said  slaves,"  (naming 
them.)  •'  and,  on  the  failure  of  said  defendant  to  deliver  said  slaves  to 
plaintiff  when  said  plaintiff  demands  them,  then  that  said  plaintiff  have  and 
recover  of  said  defendant  the  said  sum  of  $3,450,  his  damages  so  assessed 
by  the  jury," — though  not  in  the  proper  form,  will  be  corrected  on  error, 
and  affirmed. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  Thomas  M.  Williams,  as 
the  administrator  ofe  bonis  non  of  the  estate  of  Peter  Wyatt, 
deceased,  to  recover  certain  slaves,  to-wit,  a  negro  woman 
named  Maria,  and  her  five  children,  which  had  belonged 
to  said  intestate  in  his  life-time,  and  which  the  defendant 
claimed  under  a  purchase,  in  1845,  from  one  Benjamin 
Mock,  who  derived  title  to  them,  in  1837,  by  a  purchase 
from  Mrs.  Mary  E.  Wyatt,  the  widow  and  administratrix 
in  chief  of  said  intestate.  The  pleas  were,  "  the  general 
issue,  the  statute  of  limitations  of  six  j-ears,  and  ne  unques 
administrator  ;  "  the  last  plea  being  interposed,  by  leave 
of  the  court,  against  the  plaintift^'s  objection.     It  appear- 
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ed  from  the  facts  adduced  in  evidence  on  the  trial,  as  to 
which  there  was  no  dispute,  that  plaintiff's  intestate  died 
in  Lowndes  count}'',  the  place  of  his  residence,  some  time 
during  the  year  1833 ;  that  letters  of  administration  on 
his  estate  were  granted  by  the  prohate  court  of  said 
county,  in  November,  1833,  to  Mrs.  Mary  E.  Wyatt,  the 
widow  of  said  intestate,  and  one  William  N.  Mock;  that 
Mrs.  Wyatt  afterwards  married  one  Thomas  D.  Arm- 
strong, and,  with  her  husband,  reriioved  to  Louisiana; 
that  no  settlement  of  their  administration  was  ever  made 
by  said  administrator  and  administratrix,  or  either  of 
them  ;  that  Mrs.  Armstrong  presented  her  written  resig- 
nation to  the  court,  but  at  what  time  does  not  appear; 
that  the  letters  of  administration  granted  to  her  and  said 
"William  Mock  were  revoked  by  said  probate  court,  at  a 
regular  term  held  on  the  8th  March,  1852,  and  letters  of 
administration  de  bonis  non  were  granted  to  the  plaintiff  at 
the  same  time  ;  that  these  orders  were  made  without 
notice  to  either  Mrs.  Armstrong  or  her  husband,  and  after 
the  death  of  said- William  N.  Mock.  The  court  charged 
the  jury,  "that,  if  they  Delievcd  all  the  evidence  in  the 
case,  they  must  find  a  verdict  for  the  plaintiff";  "  to  which 
charge  the  defendant  excepted. 

The  value  of  the  slaves  was  agreed  on  by  consent,  and, 
also,  "that  if  the  plaintiff  recover  them,  then  the  verdict 
shall  be  for  the  above  prices  or  valuation,  to  be  discharged 
on  the  surrender  and  delivery  of  the  said  slaves  to  the 
plaintifi'."  The  verdict  and  judgment  were  as  follows: 
'This  day  came  the  parties,"  &c.,  "and  came  a  jury," 
&c.,  "  who,  on  their  oaths,  say,  .'  We  find  all  the  issues 
for  the  plaintiff,  and  that  the  slaves  named  in  the  pro- 
ceedings,'"  [specifying  them  by  name,]  " 'are  the  property 
of  the  plaintiff,  as  the  administrator  of  Peter  Wyatt, 
deceased ;  and  that  the  said  slaves  are  in  value  worth  as 
follows,'"  (specifying  the  agreed  value  of  each  ;)  '"and 
as  the  plaintiff' releases  all  damages  for  hire,  we  assess  the 
value  of  said  slaves,  to-wit,  ^3,450,  as  damages  for  the 
plaintiff^,  to  be  discharged  upon  the  delivery  of  said  slaves 
by  the  defendant  to  said  plaintiff".'  It  is  therefore  consid- 
ered by  the  court,  that  the  plaintiff  recover  of  said  defend- 
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ant  the  said  slaves,"  (naming  them,)  "  and,  on  the  failure 
of  said  defendant  to  deliver  said  slaves  to  said  plaintiff 
when  said  plaintiff  demands  them,  then  that  the  said 
plaintiff  have  and  recover  of  the  said  defendant,  the  sum 
of  ^3,450,  his  damages  so  assessed  by  the  jury,  over  and 
above  his  costs  and  charges  by  him  in  this  behalf  ex- 
pended." 

The  errors  assigned  are,  the  charge  of  the  court,  and 
the  rendition  of  the  final  judgment. 

Baine  &  NeSmith,  for  appellant. 
Thomas  "Williams,  contra. 

WALKER,  J. — The  question  of  this  appeal  is,  whether 
the  administration  de  bonis  nan  of  the  appellee,  who  was 
the  plaintiff  below,  is  valid.  The  solution  of  this  question 
turns  upon  the  point,  whether  the  administration  was 
vacant  at  the  time  of  the  appointment. — Matthews,  adm'r, 
V.  Douthitt  and  Wife,  27  Ala.  273.  Of  the  two  represent- 
atives first  appointed,  one  was  dead,  and  the  other,  being 
the  widow  of  the  deceased,  had  married,  and,  with  her 
husband,  removed  from  the  State.  There  had  never  been 
any  settlement  of  the  estate  ;  and  the  feme  covert  adminis- 
tratrix, in  writing,  subscribed  by  her,  but  not  by  her 
husband,  resigned  the  administration.  The  subsisting 
administration  was,  upon  these  f^icts,  without  notice, 
revoked;  and  the  plaintifi:'  was  thereupon  appointed 
administrator  de  bonis  non. 

This  action  of  the  court  having  occurred  before  the 
adoption  of  the  Code,  its  validit}'^  must  be  tried  by  the 
pre-existing  law. 

The  death  of  the  administrator  terminated  his  office. 
The  remaining  representatives  were,  a  feme  covert  admin- 
istratrix, and  her  husband,  who  intermarried  with  her 
after  the  commencement  of  the  administration.  Exclud- 
ing from  our  view  the  other  questions  which  have  been 
argued,  we  proceed  to  consider  whether  the  written  resig- 
nation, delivered  into  the  proper  office,  of  the  feme  covert 
administratrix  alone,  not  participated  in  by  her  husband, 
terminates  the  administration  of  herself  and  husband. 
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By  a  statute  adopted  in  1821,  (Clay's  Digest,  222,  §  9,) 
it  is  enacted,  "  that  any  executor,  executrix,  administra- 
tor, or  administratrix,  may,  by  writing,  by  him  or  her 
subscribed,  and  delivered  into  the  clerk's  office,  resign  his 
or  her  authority  ;  but,  in  such  cases,  he,  she,  or  they,  and 
his,  her,  or  their  securities,  shall  be  bound  for  all  the  assets 
or  effects  which  shall  not  have  been  duly  administered 
or  applied,  or  shall  not  be  delivered  to  their  successors 
respectively."  This  statute  clearly  gives  to  every  admin- 
istrator or  administratrix  the  power  to  divest  him  or  her- 
self of  the  trust.  It  does  not  admit  of  an  exception  from 
its  provisions  of  any  one  holding  the  office  by  appointment 
of  the  court.  If  a  feme^  who  marries  after  her  qualifica- 
tion, can,  during  the  coverture,  be  correctly  denominated 
administratrix,  she  has  the  power  of  resignation,  confer- 
red by  the  statute,  and  existing  by  virtue  of  it. 

An  administratrix,  after  her  marriage,  is  incapable  of 
doing  any  act  ot  administration,  which  might  be  to  the 
prejudice  of  her  husband,  without  his  concurrence. 
2  Williams  on  Executors,  ch.  4,  825,  826  ;  Wentworth  on 
Executors,  380 ;  Wankford  v.  Wankford,  1  Salkeld,  299, 
306;  Adair  v.  Shaw,  1  Sch.  &  Lef  266;  Kavanaugh  and 
Wife  V.  Thompson,  16  Ala.  817 ;  Pistole  v.  Street,  5  Por. 
64.  This  incapacity  of  the  wife,  and  the  capacity  of  the 
husband,  to  discharge  all  the  offices  of  the  administra- 
tion, result  from  the  liability  of  the  husband  for  the  acts 
of  the  wife.  It  does  not  result  from  the  cessation  of  the 
wife's  character  as  administratrix.  The  general  remark 
in  Kavanaugh  v.  Thompson,  sfq^ra,  that  the  husband 
"takes  upon  himself  all  the  duties,  and  is  entitled  to  all 
the  privileges,  which  belonged  to  the  administratrix  before 
the  marriage,"  does  not  convey  the  idea,  that  by  the  cov- 
erture the  wife  has  ceased  to  be  administratrix,  or  that 
the  trust  is  suspended  as  to  her  during  the  coverture. 
Some  incapacity  is  imposed  upon  her,  while  she  is  sub 
potestaie  viri,  but  she  still  remains  administratrix.  She  is 
a  necessary  party  in  all  suits  for  and  against  the  adminis- 
tration. She  is  liable,  after  the  termination  of  the  cov- 
erture, for  the  devastavits  committed  by  her  husband  during 
the  coverture;  and  after  the  termination  of  the  coverture 
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she  has  the  same  power  and  authority,  which  she  had 
before  its  commencement. — 2  Williams  on  Executors, 
828,  1564  ;  Adair  v.  Shaw,  supra.  These  considerations 
show,  that  an  administratrix  retains  her  character  of 
administratrix  notwithstanding  her  marriage,  and  thus 
comes  within  the  letter  of  the  statute. 

In  an  old  case  of  Der  Rosa  v.  De  Pinna,  reported  in  a 
note  in  6  Eng,  Ecc.  R.  167,  &;fe)ne  covert^  to  whom  admin- 
istration had  been  decreed,  was  not  allowed,  on  an  appeal 
from  the  decree,  to  renounce  the  administration,  to  the 
prejudice  of  her  husband  who  objected  to  it.  By  the 
English  ecclesiastical  law,  there  was  not  an  unqualified 
right  of  renunciation  or  resignation  of  an  administration. 
1  Williams  on  Ex'rs,  484 ;  McGowan  v.  Ward,  3  Yerger, 
375 ;  Washington  v.  Blunt,  8  Iredell's  Equity,  253.  The 
English  ecclesiastical  court  could,  therefore,  exercise  its 
power  of  allowing  a  renunciation  by  a  feme  covert  in  refer- 
ence to  the  husband's  wishes.  The  law  here  is  difl'erent. 
There  is  here  aright  to  resign.  There  is  no  qualification 
of  that  right,  and  the  court  is  not  clothed  with  authority 
to  make  its  exercise  dependent  upon  the  husband's  will. 

It  would  be  inconsistent  with  the  spirit  of  the  law, 
which  prescribes  the  incapacity  of  a  feme  covert,  to  imply 
the  disability  of  a  married  w^oman  to  resign  her  adminis- 
tration. The  protection  of  the  wife  is  one  of  the  objects 
of  the  law  in  the  imposition  of  her  disabilities.  The 
resignation  of  an  administration  is  a  means  by  which  a 
wife  could  protect  herself  against  irreparable  loss  by  the 
misconduct  of  a  husband,  inducted  into  the  administra- 
tion by  his  intermarriage  with  her.  To  take  away  from 
her  the  right  of  resignation,  which  the  statute  gives, 
would,  therefore,  deprive  her  of  a  means  of  self-protection 
given  by  the  statute.  Her  protection  would  not  be  con- 
sulted by  implying  a  disability  in  her  to  resign.  The 
wife's  safety  and  protection  will  be  less  endangered  by 
allowing  her  the  exercise  of  her  will  in  resigning  an 
administration,  than  by  leaving  her  without  the  means 
of  ending  her  liability  for  her  husband's  misconduct. 

For  the  reasons  above  set  forth,  we  decide,  that  a  feme 
covert  administratrix  has  a  right  to  resign  her  administra- 
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tion.  Her  resignation  must,  of  necessity,  terminate  the 
administration  of  her  husband,  which  exists  only  by  virtue 
of  her  administration. 

The  verdict  in  this  case  is  substantially  correct,  and 
proper  in  form,  as  a  verdict  in  the  action  of  detinue. 
The  judgment,  however,  is  not  the  appropriate  one.  The 
error  in  it  is  merely  clerical,  and  must  here  be  corrected. 
The  judgment,  being  thus  corrected,  is  affirmed. — See 
Code,  §  3037 ;  Jackson  v.  Shipman,  28  Ala.  488. 


SMITH'S  EXECUTOR  vs.  GAETH. 

[bell  in  equity  to  enforce  PAETNEBSniP   AGREEMENT.] 

1.  Alteration  of  written  contract  by  parol. — Although  a  written  contract  may  be 
changed  or  modified  by  a  subsequent  parol  agreement ;  yet  loose  or  casual 
admissions  or  declarations  of  one  party,  apart  from  the  other,  and  making 
no  allusion  to  a  change  of  contract,  cannot  avail  to  overturn  the  terms  of 
a  prior  written  contract. 

2.  What  constitutes  partnership. — A  contract  by  which  defendant,  as  evidenced 
by  his  receipts,  agreed  to  invest  in  Indian  lands  moneys  advanced  to  him 
for  that  purpose  by  plaintiff,  to  repay  the  money  with  lawful  interest,  and 
to  divide  equally  between  them  the  profits  realized  from  the  lands,  is  a 
mere  contract  for  the  loan  of  money,  and  does  not  constitute  the  parties 
partners  inter  sese. 

3.  Resulting  trust  in  lands  bought  with  loaned  money. — A  resulting  trust  does  not 
arise,  in  favor  of  the  lender,  in  lands  purchased  by  the  borrower  with  the 
money  loaned,  although  the  money  was  loaned  for  the  purposes  of  being 
invested  in  lands,  under  an  agreement  that  the  profits  realized  from  the 
investment  should  be  equally  divided  between  the  parties. 

Appeal  from  the  Chancery  Court  at  Talladega. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  tiled  by  Jesse  "W.  Garth,  against  the  exec- 
utor, widow  and  heirs-at-law  of  Solomon  C,  Smith, 
deceased;  and  sought  to  establish  a  partnership  contract 
between  plaintiff  and  said  Smith,  in  certain  lands  subject 
to  entry  and  sale  at  Lebanon,  and  to  have  an  account  and 
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settlement  of  the  partnership  matters.  It  alleged,  that  a 
verbal  contract  was  entered  into  between  said  Smith  and 
plaintiff,  prior  to  Ist  April,  1843,  for  the  purpose  of  buy- 
ing and  selling  Indian  lands  on  speculation,  "  which  con- 
tract was  afterwards  set  forth  and  expressed  in  certain 
receipts,  or  obligations,  executed  and  delivered  by  said 
Smith  to  complainant ;"  that  plaintiff  advanced  moneys 
to  Smith  under  this  contract  at  various  times,  which 
Smith  invested  in  lands  in  his  own  name;  that  some  of 
these  lands  were  afterwards  resold  by  him  at  a  profit,  and 
others  were  unsold  at  the  time  of  his  death. 

The  receipts  referred  to,  which  were  made  exhibits  to 
the  bill,  and  which  were  signed  by  said  Smith,  are  in  these 
words : 

"  I  have  received  of  Jesse  W.  Garth  fifteen  hundred 
dollars,  which  I  promise  to  use  in  the  best  manner  I  can 
to  promote  the  interest  of  said  Garth,  by  investing  it  in 
lands  in  the  Cherokee  nation.  I  do  bind  myself  to  repay 
the  said  Garth,  in  twelve  months,  the  said  sum  of  fifteen 
hundred  dollars,  with  interest  from  this  date ;  and  what- 
ever I  may  make  by  the  use  of  the  said  money,  above 
the  lawful  interest,  is  to  be  divided  between  me  and  the 
said  Garth.     Signed  this  1st  April,  1843." 

"  Somerville,  April  18th,  1843.  Received  of  Jesse  W. 
Garth  four  hundred  dollars,  which  I  am  to  invest  in 
lands  at  Lebanon  ;  and  he  is  to  be  paid  his  money  and 
interest  back,  and  the  profits  are  to  be  divided." 

"July  18th,  1843.  Received  of  Jesse  W.  Garth  fifteen 
hundred  dollars,  which  is  to  pay  for  lands  already  entered 
attheland-ofliceatDeKalb;  which  money  is  to  be  re  funded, 
with  interest,  in  twelve  months,  with  half  that  said  lands 
may  have  sold  for  above  costs." 

The  defendants  answered  the  bill,  denying  the  alleged 
contract  of  partnership,  insisting  that  the  contract  was 
but  a  usurious  loan  of  money  by  Garth,  and  pleading  the 
statute  of  frauds. 

The  complainant  took  the  depositions  of  several  wit- 
nesses, for  the  purpose  of  proving  admissions  made  by 
said  Smith  relative  to  the  alleged  contract  between  them. 
Jacob  T.  Bradford,  one  of  these  witnesses,  testified  as  fol- 
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lows ;  "  I  beard  Solomon  C.  Smith,  sa}^,  prior  to  tlie  1st 
April,  1843,  that  Gen.  J.  W.  Garth  was  to  furnish  him 
with  money,  which  he  was  to  invest  in  lands  then  being 
entered  in  the  Coosa  district,  and  that  the  profits  were  to 
be  divided  between  them.  I  do  not  recollect  to  have 
heard  him  say  what  profit  he  expected  to  realize  in  the 
transaction ;  but  I  heard  him  say  that  he  used  some  of 
the  money  in  entering  some  land,  to  be  returned  in  twelve 
months,  and  that  he  was  to  receive  two  dollars  for  one; 
or,  in  other  words,  he  had  the  lands  transferred  to  him, 
and  then  sold  it  back  for  double  the  costs  on  twelve 
months  time.  I  heard  him  say,  that  Gen.  Garth  was  to 
furnish  him  with  money  to  invest  in  lands,  and  that  Garth 
had  furnished  him  with  money  for  that  purpose.  His 
declarations,  to  the  best  of  m}^  recollection,  were,  that 
Garth  was  interested  in  all  the  lands  purchased  by  him, 
from  the  1st  to  the  10th  April,  1843,  except  his  home- 
stead tract."  Levi  W.  iaz^fer  testified  as  follows  :  "I  do 
not  recollect  to  have  heard  Smith  say  that  he  had  formed 
a  partnership  with  any  one  for  the  purchase  and  sale  of 
land.  lie  obtained  the  use  of  some  money  from  me,  say 
$1600  more  or  less,  to  pay  out  some  pre-emption  claims ; 
saying  at  the  time  of  the  loan,  that  he  expected  to  get 
$1500  from  J,  W.  Garth  soon,  and  would  then  refund  it; 
which  he  subsequently  did."  B.  W.  Higgins  teat\&ed  as 
follows;  "I  recollect  to  have  heard  S.  C.  Smith  say,  that 
J.  W.  Garth  was  interested  with  him  in  some  land-entries 
which  he  had  made." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant,  establishing  the 
alleged  contract  of  partnership,  ordering  an  account,  &c. ; 
and  his  decree  is  now  assigned  as  error. 

White  k  Parsons,  and  L.  Wyeth,  for  the  appellants. 
The  three  receipts,  on  which  the  plaintiff  below  mainly 
relies  to  establish  the  alleged  contract  of  partnership, 
differ  from  each  in  date,  terms,  and  legal  efi'ect;  but  nei- 
ther one  them  is  suflicient  to  establish  a  partnership. 
The  contract  or  contracts  evidenced  by  them  show,  that 
Garth  was  to  have  his  money  back,  with  interest,  at  all 
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eveuts,  with  one  half  the  profits,  if  any  were  realized : 
that  he  was  to  run  no  risk  by  the  adventure;  and  that 
Smith  was  to  be  personally  liable  to  him  for  the  repay- 
ment of  the  money  advanced.  There  were,  then,  two  of 
the  essential  requisites  of  a  partnership  wanting — a  joint 
fund,  and  a  common  risk.  The  contract  was  a  mere  loan 
of  tfiioney. — Gow  on  Partnership,  14 ;  Chase  v.  Barrett, 
4  Paige,  148  ;  Hesketh  v.  Blanchard,  4  East,  143 ;  Meyer 
V.  Thorpe,  5  Taunton,  74 ;  Muzzy  v.  "Whitney,  10  Johns. 
228 ;  Douglass,  653 ;  1  Campb.  N".  P.  329 ;  4  Espinasse, 
182 ;  1  H.^Bla.  37 ;  Denny  v.  Cabot,  6  Mete.  82 ;  Moore 
V.  Smith,  19  Ala.  774 ;  Dunham  v.  Rogers,  1  Penn.  St.  R. 
255  ;  6  Watts  &  S.  139  ;  7  Leigh,  115 ;  Hodges  v.  Dawes, 

6  Ala.  215 ;  Shropshire  v.  Sheppard,  3  Ala."  733 ;  1  B. 
Monroe,  160. 

2.  Smith  cannot  be  held  an  implied  trustee  for  Garth, 
as  to  the  lands  purchased  with  the  money  advanced  by 
the  latter.— Botsford  v.  Burr,  2  Johns.  Ch.  409 ;  Boyd  v. 
McLean,  1  Johns.  Ch.  590 ;  White  v.  Jones,  3  Paige,  238. 

Jas.  B.  Maktin,  and  S.  D.  Oabaniss,  contra. — 1.  The 
agreement  between  Garth  and  Smith,  as  established  by 
the  evidence,  constituted  them  ^aviwQVB  inter  sese. — Collyer 
on  Partnership,  13,  18,  83 ;  Story  on  Partnership,  §§  33, 
34,  44,  46 ;  Gilpin  v.  Enderbey,  5  Barn.  &  Aid.  954,  or 

7  Eng.  C.  Law,  314 ;  3  Mees.  &  Welbs.  357  ;  16  John.  34 ; 
Burrows,  891 ;  Peacock  v.  Peacock,  2  Camp.  25 ;  1  Dow. 
&  Ry.  57. 

2.  If  the  contract  did  not  create  a  partnership  between 
the  parties,  the  complainant  is  entitled  to  relief,  under 
the  general  prayer,  on  the  ground  that  Smith  held  these 
lands  in  trust  for  him. — Cruise  on  Real  Property,  356,428; 
Foster  v.  Trustees  of  Athenaeum,  3  Ala.  302;  Doe  d.  Davis 
V.  McKinney,  5  Ala.  Rep.  719;  Taliaferro  v.  Taliaferro, 
6  Ala.  404.  " 

STONE,  J. — To  constitute  a  partnership  inter  sese,  there 
must  be  a  mutuality  of  risks — an  interest  both  in  the 
profits  and  losses.  These  risks  or  interests  are  not 
required  to  be  equal ;  nor  is  it  important  that  they  shall 
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-agree  in  kind.  The  investment  may  be  unequal,  and  the 
parties  may  agree  to  divide  the  profits  unequally ;  yet,  if 
it  be  one  of  the  terms  of  the  contract,  that  each  shall 
share  in  the  risks  and  losses,  and  also  in  the  profits  to  be 
realized,  this  constitutes  them  partners  as  between  them- 
selves. We  will  not  attempt  a  collation  of  the  authori- 
ties, but  submit  the  following  references,  as  sustainingthe 
substance  of  these  views:  Waugh  v.  Carver,  2.  II.  Bla. 
235;  Grace  v.  Smith,  2  Wm.  Bla.  998-1001 ;  Hesketh  v. 
Blanchard,  4  East,  144 ;  Gallop  v.  Newman,  7  Pick.  282 ; 
Bailey  v.  Clark,  6  Pick.  372 ;  Denny  v.  Cabot,  6  Mete.  82; 
3  Kent's  Com.  23-4 ;  Addis,  on  Contracts,  (2d  Am.  ed.) 
721-2;  1  Parsons  on  Contracts,  132 ;  Turner  v.  Bissell, 
14  Pick,  192;  Vanderburgh  v.  Hull,  20  Wend.  70; 
Hodges  v.  Daw.es,  6  Ala.  215 ;  Moore  v.  Smith,  19  Ala. 
774;  Burckle  v.Eckhart,  IDenio,  337  ;  Lecroy  v.AViggins, 
at  last  term. 

The  case  of  Gilpin  v.  Enderbey,  5  Barn.  &  Aid.  954, 
(7  Eng.  Com.  Law,  314,)  is  in  conflict  with  the  principle 
above  stated.  In  that  case,  the  parties  called  their  agree- 
ment a  partnersliip,  and  formally  reduced  it  to  writing. 
Enderbey,  in  fact,  incurred  no  risks,  and  was  not  interested 
in  the  profi.ts.  Stripped  of  its  machinery,  it  was  a  naked 
loan  of  twenty  thousand  pounds  sterling,  for  ten  years,  at 
an  interest  often  per  cent.,  to  be  paid  semi-annually; 
and  the  principal  to  be  refunded  at  the  expiration  of  the 
ten  years.  Xo  matter  what  the  profits  of  the  adventure, 
Enderbey's  emoluments  "were  not  to  be  increased.  No 
matter  what  the  losses,  he  was  not  to  share  in  them.  A 
more  naked  and  palpable  loan  of  money,  at  usurious  in- 
terest, cannot  be  conceived  of.  We  cannot  recognize 
this  case  as  authority. 

In  the  case  of  Morrisett  v.  King,  2  Burrows,  891,  each 
party  was  to  share  in  the  shop-rent  and  materials  neces- 
sary for  carrying  on  the  trade,  and  each  was  to  share  in 
the  profits  and  losses.  It  is  wholly  unlike  the  case  of 
Gilpin  V.  Enderbey,  supra. 

Whether  persons  have  so  acted,  or  held  themselves  out 
to  the  world,  as  that  third  persons  can  charge  them  as 
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partners,  is  a  different  question,  which  we  need  not  now 
discuss. 

In  the  case  we  are  now  cosidering,  we  think  the  cliar- 
acter  of  the  contract  must  be  determined  bj  the  three 
receipts  exhibited  to  tlie  original  bill.  They  furnish  the 
written  evidence  which  the  parties  themselves  have  made 
of  their  agreement;  and  the  several  oral  admissions  of 
Smith,  which  are  put  in  proof,  must,  on  well  ascertained 
principles,  be  controlled  by  that  written  contract.  Doubt- 
less, he,  Smith,  referred  to  the  stipulations  contained  in 
those  writings,  whenever  he  spoke  of  the  interest  of  com- 
plainant in  the  lands  purchased.  Those  writings  are  more 
than  receipts.  They  are  contracts,  requiring  Smith  to 
repay  the  money  with  interest,  and  to  divide  the  profits 
of  the  enterprise.  "We  do  not  deny  the  ability  of  parties, 
by  subsequent  agreement,  to  change  or  modify  the  terms 
of  their  contract. — See  Stoudenmeier  v.  Williamson, 
29  Ala.  We  hold,  liovvever,  that  loose  and  casual  con- 
versations, made  by  one  party  apart  from  the  other,  and 
which  make  no  allusion  to  a  change  of  contract,  cannot 
avail  to  overturn  the  terms  of  a  written  contract. 

The  first  and  third  of  the  receipts,  in  date,  disclose  sub- 
stantially the  same  contract.  Each  bound  Smith  to  pay 
the  money  in  twelve  months,  with  interest,  and  to  pay  to 
Garth  half  the  profits  of  the  speculation.  The  receipt 
for  four  hundred  dollars  agrees  with  the  other  two  in 
every  respect,  except  that  it  expresses  no  time  when  the 
money  should  be  repaid.  We  think  this  receipt  discloses 
a  purpose  and  agreement  to  repay  the  money  at  all  events^ 
whether  the  lands,  for  the  purchase  of  which  it  was  to  be 
expended,  should  be  sold  or  not,  and  independent  of  the 
contingent  profit  or  loss  at  which  the  lands  might  be  sold. 
Thus  construed,  each  contract  or  writing,  so  far  as  its 
legal  import  is  material  in  this  casQ,  is  in  substance  the 
same;  namely,  an  agreement  by  Smith  to  pay  the  money 
and  interest  upon  it  in  any  event,  and  also  to  pay  the 
one-half  of  the  profits  to  be  realized.  This,  if  a  valid 
contract,  secured  to  Garth  an  interest  in  the  profits.  Did 
it  impose  on  him  any  of  the  risk  of  the  adventure  ? 

In  Morse  v.  Wilson,  4  Term  Rep.  353,  Lord  Kenyon 
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said  :  "  The  plaintiff,  Avithout  having  any  partnership  in 
contemplation,  lent  2000L  to  H.  Wilson,  for  which  he  was 
to  receive  not  only  51.  per  cent,  interest,  but  also  such 
surplus  profits  as  should  arise  from  these  two  shares  in 
the  business ;  he  himself  not  being  bound  on  the  other 
hand  to  make  good  to  the  partners  any  part  of  the  losses 
which  the  trade  might  sustain.  The  simple  question  is, 
whether  this  is  not  an  agreement  to  receive  more  than  the 
61.  per  cent,  allowed  by  law  for  the  forbearance  of  a  loan. 
Most  unquestionably  it  is." 

Ashhurst,  J.,  said:  "Where  the  principle  is  secured  at 
all  events,  and  yet  more  than  51.  per  cent,  may  be  got  by 
the  terms  of  the  contract,  it  is  usurious." 

The  other  two  judges  concurred ;  Buller,  J.,  remarking 
as  a  controlling  reason  for  his  opinion,  that  "  in  this 
agreement  provision  is  made  to  receive  the  profits,  but 
none  to  engage  for  the  losses  of  the  trade." 

This  case  seems  to  us  to  be  identical  in  principle  with 
the  one  under  discussion,  and  to  define  the  character  of 
this  transaction  as  a  loan  of  money,  and  not  a  partner- 
ship dealing. — See,  also,  Grace  v.  Smith,  2  Wm.  Bla. 
998,  1001 ;  1  Parsons  on  Contracts,  134. 

If,  by  the  terms  of  this  contract,  it  had  been  stipulated 
that  Garth  should  be  repaid  the  money  advanced,  out  of 
the  proceeds  of  the  land  when  sold,  or  out  of  any  other  pari- 
nersMp  or  joint  effects,  he  would  then  have  been  involved 
in  the  risks  of  the  adventure.  In  such  case,  a  further 
stipulation  that  he  should  share  the  profits  would  not 
have  been  usurious.  We  need  scarcely  repeat  that  this 
contract  is  entirely  unlike  the  one  supposed. 

[3.]  Having  ascertained  that  this  transaction  is  nothing 
more  or  less  than  a  loan  of  money  by  Garth,  to  be  repaid 
with  interest,  it  follows,  that  the  money,  when  he  parted 
with  it,  ceased  to  b.e  his,  and  became  the  property  of 
Smith.  Hence,  there  is  nothing  in  this  record  from  which 
a  court  of  chancery  can  imply  a  trust  in  favor  of  Garth. 
The  doctrine  of  resulting  trust  rests  on  a  presumption ; 
and  that  presumption  cannot  be  indulged,  unless  the 
party  who  invokes  its  application  can  show  that  the  pur- 
chase was   made    with    his    funds. — Boyd  v.   McLean, 
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1  Johns.  Ch.  582;  Botsford  v.  Burr,  2  Johns.  Ch.  405; 
Lewin  on  Trusts  and  Trustees,  (14  Law  Library,)  168  ; 
Sugden  on  Vendors,  vol,  2,  bottom  p.  135;  2  Story's  Eq. 
§§  1201, 1201  a. 

The  above  principles  leave  the  complainant's  claim, 
whatever  it  may  be,  a  purely  legal  demand,  over  which 
the  court  of  chancery  has  no  jurisdiction. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
here  rendered,  dismissing  the  complainant's  bill.  Let  the 
costs  of  this  court,  and  of  the  court  below,  be  paid  by  the 
appellee. 

Walker,  J.,  not  sitting. 


MOORE  vs.  LEA'S  ABM'R. 

[action  agaixst  master  workman  for  breach  of  contract.] 

1.  Competency  of  agent  as  icitness  for  principal. — An  agent,  employed  to  procure 
lumber  which  his  principal  had  agreed  to  furnish  for  the  building  or  repair- 
ing of  a  church,  is  a  competent  witness  for  his  principal,  under  section  2302 
of  the  Code,  in  an  action  brought  by  the  latter  against  the  master  workman 
for  a  failure  to  perform  the  contract,  although  the  defendant  relies  on  the 
unsuitableness  of  the  lumber  as  an  excuse  for  his  non-performance. 

2.  Relevancy  of  evidence  rebutting  proof  of  readiness  and  icillingness  to  perform. — De- 
fendant having  proved  that,  at  the  time  agreed  on,  he  went  to  the  place 
where  the  work  was  to  be  done,  with  his  tools  and  workmen,  for  the  pur- 
pose of  commencing  the  work,  but  found  fault  with  the  lumber  furnished 
by  plaintiff,  and  did  not  begin  the  work, — any  evidence,  tending  to  show 
that  he  was  at  that  time  really  proceeding  to  another  place  in  the  neighbor- 
hood, where  he  had  undertaken  another  job,  and  falsely  pretended  that  he 
was  ready  and  willing  to  enter  upon  the  performance  of  his  contract  with 
plaintiff,  is  relevant  and  admissible  for  the  plaintiff,  in  rebuttal, 

3.  Opinion  of  witness  ets  expert,  and  general  objection  to  evidence. — A  witness,  who 
was  a  lumber-dealer  and  the  owner  of  a  saw-mill,  and  who  had  furnished  the 
lumber  the  quality  of  which  was  in  controversy,  having  testified,  "that  he 
had  delivered  a  great  deal  of  lumber,  and  was  a  judge  of  the  quality  of  lum- 
ber ;  and  that  the  lumber  delivered  by  him  was  a  fair  average  lot  of  lum- 
ber, and  was  in  the  aggregate  fully  as  good  as  the  average  delivered  and 
used  in  the  country  on  buildings  and  for  work  of  the  kind  specified  in  said 
contract," — held,  that  a  general  objection  to  this  evidence  might  be  over- 
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ruled  entirely,  because  the  opiuiou  of  the  witness,  as  to  the  quality  of  the 
lumber  delivered  by  him  for  the  job  in  controversy,  was  good  in  part. 
i.  Authority  of  agent,  and  non-performance  of  contract. — Where  a  workman,  having 
been  authorized  by  his  employer  to  examine  and  decide  upon  the  quality  of 
the  lumber  to  be  used  in  the  work,  which  the  employer  himself  had  agreed 
to  furnish,  but  which  he  had  engaged  a  third  person  to  procure  for  him, 
failed  to  enter  on  the  performance  of  the  work  under  his  contract,  but  did 
not  notify  his  employer  of  the  unsuitablencss  of  the  lumber, — -held,  that  the 
agency  did  not  authorize  the  workman  to  create  an  excuse  for  his  non- 
performance and  neglect  of  duty  as  undertaker,  by  failing  as  ageut  to  give 
notice  to  his  employer,  within  a  reasonable  time,  that  the  lumber  was  uu- 
euitable  for  the  work. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  the  administrator  of  II.  H. 
Lea,  deceased,  against  Hugh  N.  Moore,  to  recover  dam- 
ages for  the  breach  of  a  written  contract,  which  was  in 
these  words : 

"  I  agree  to  do  the  following  work  on  the  Presbyterian 
church  at  Whitesburg,  in  the  best  plain  workmanship — 
that  is:  "One  neat  pulpit,  $30;  10  stone  pillars,  2  feet 
longer  than  the  old  ones,  and  2  feet  wide  at  bottom,  dimin- 
ishing to  size  of  sill,  $80 ;  extra  studs  in  Avail,  $4 ;  patch- 
ing weather-boarding,  $5 ;  2  door-frames,  with  transom, 

$10  ;  hanging,  fitting,  and  locks  to  2  doors,  $2  ;  out 

window-casing,  $8 ;  closing  below  sills  with  studs,  $8 ; 
platform,  with  steps,  $52 ;  belfry,  without  blinds,  $30 ; 

joists  overhead,  $3  ; and  glazingwindows,  $8  ;  raising 

house  4:\  feet,  $15;  hanging  ten  pairs  of  blinds,  $11,25; 
cornice  and  roof  to  front,  $30 — $299.  The  belfry  to  be 
8  feet  square,  with  pilasters  at  each  corner,  and  a  neat 
cornice  all  around;  the  front  to  have  7  square-dressed 
columns,  with  horizontal  and  raking  cornice  of  a  neat  and 

suitable  kind,  not  inferior  to  that  on  Mrs.  C 's  house 

in  Huntsville.  I  furnish  no  materials,  except  the  stone, 
&c.,  for  the  pillars.  I  agree  to  have  the  work  done  as 
soon  as  possible  after  the  materials  are  furnished,  for 
which  II.  H.  Lea  agrees  to  pa}^,  when  the  work  is  done, 
$299.  Witness  our  hands  and  seals,  this  20th  Novenriber, 
1852."  (Signed  by  both  the  parties.) 

The  complaint  set  out  this  contract,  and  alleged  that 
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*'plaiutifF'8  intestate  complied  with  all  its  provisions  on 
his  part,  and  furnished  the  materials  and  lumber  accord- 
ing to  the  stipulations  of  said  agreement ;  but  that  defend- 
ant wholly  failed  to  comply  with  any  of  the  provisions 
thereof,  whereby  the  materials  and  lumber  furnished  by 
plaintiff's  intestate,  which  were  of  the  value  of  $500,  were 
wholly  lost."     No  pleas  appear  in  the  record. 

The  plaintiff  introduced  one  H.  P.  Evans  as  a  witness, 
who  had  been  employed  by  his  intestate  to  procure  the 
lumber  for  the  work  specified  in  the  contract,  and  who 
had  procured  the  lumber  for  that  purpose,  and  had  been 
paid  for  it  by  the  intestate.  The  defendant  objected  to 
the  competency  of  this  witness,  on  the  ground  of  interest, 
and  reserved  an  exception  to  the  overruling  of  his  objec- 
tion. This  witness  testified,  "that  he  was  a  lumber- 
dealer,  and  the  owner  of  a  saw-mill,  to  which  he  gave  his 
personal  supervision ;  that  he  had  for  one  year  paid  spe- 
cial attention  to  the  selection  and  delivery  of  lumber,  and 
had  delivered  a  great  deal  of  lumber,  and  was  a  judge  of 
the  quality  of  lumber;  and  that  the  lumber  delivered  by 
him  was  a  fair  average  lot  of  lumber,  and  was  in  the  aggre- 
gate fully  as  good  as  the  average  delivered  and  used  in  the 
country  on  buildings  and  for  work  of  the  kind  specified  in 
said  contract.  To  the  admission  of  the  opinion  of  this 
witness  the  defendant  excepted." 

The  defendant  read  in  evidence  to  the  jury  a  letter  from 
the  plaintiff  to  himself,  dated  the  1st  January,  1853,  which 
was  in  these  words  : 

"Dear  Sir:  I  was  up  at  Whitesburg  some  days  since, 
and  examined  the  timber  then  delivered.  All  looked 
tolerably  well,  with  the  exception  of  what  I  took  to  be  the 
columns  for  the  front.  They  did  not  look  to  me  like 
they  would  do  at  all  for  that  part  of  the  job.  The  weather 
has  been  so  bad  ever  since,  that  I  could  not  get  up  there. 
The  timber  for  the  columns  must  be  sound,  and  have 
perfect  corners,  or  it  will  be  a  poor-looking  job  when  done. 
I  wish  you  to  look  well  to  the  timber  being  of  good  qual- 
ity that  you  put  in  the  job,  for  that  was  the  contract,  and 
must  be  adhered  to  strictly.  Simpson  can,  I  know,  furnish 
25 
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pieces  that  will  suit  for  columns.  He  will  be  passing^ 
Whitesburg  soon,  and  I  would  like  if  you  could  see  him, 
and  get  him  to  get  another  set.  If  those  were  intended 
for  them  that  I  saw,  I  cannot  agree  to  have  them  worked 
in,  even  if  I  have  to  lose  them.  They  may  not  be  as  bad 
as  I  imagine,  and  you  may  make  them  do  by  fitting  in 
pieces  in  the  deficient  places.  I  don't  want  them  put  up 
without  having  perfect  corners  to  them.  You  will  know 
whether  they  are  of  a  sufficient  size  to  look  proportionate. 
I  have  just  been  measuring  those  in  my  portico,  and  will 
say  that  if  I  can  get  them  13|Xi  8  at  the  base,  and  a  suitable 
diminish  at  top,  that  it  will  do,  though  I  would  rather 
have  them  15M8,  if  they  could  be  got  of  that  size.  I 
would  like  for  you  to  have  the  outside  ready  for  painting 
as  soon  as  you  could  get  it.  I  want  Mr.  Culver  to  do  the 
outside  painting,  with  the  exception  of  the  window- 
blinds,  belfry-blinds,  and  the  front  doors.  I  want  to  get 
Mr.  S.  Adams  to  do  these,  also  the  pulpit,  and  all  the 
inside  painting.  I  hope  he  will  be  kind  enough  to  in- 
struct Mr.  C.  how  to  make  up  the  first  coat  to  fill  up  the 
rough  outside,  so  that  it  will  not  take  so  much  white-lead. 
I  would  get  him  to  do  the  whole  job,  but  I  must  econ- 
omize, for  I  cannot  raise  money  to  pay  full  price  for 
painting  the  whole  job.  I  design  buying  my  white-lead 
at  Orleans,  and  sending  it  on  at  once  after  I  get  there." 

The  court  admitted  this  letter  in  evidence,  "for  the 
single  purpose  of  showing  that  the  defendant  was  made 
the  agent  of  plaintifl:''s  intestate  to  determine  upon  the 
suitableness  of  the  lumber  for  the  work  contemplated  ;  " 
and  also  instructed  the  jury,  in  reference  to  it,  "  that  they 
were  not  to  regard  said  letter  as  establishing  a  new  con- 
tract, but  for  the  sole  purpose  of  showing  that  the  defend- 
ant was  constituted  Lea's  agent  to  pass  upon  the  suitable- 
ness of  the  lumber  furnished;  "  to  both  of  which  rulings 
of  the  court  the  defendant  excepted.  • 

The  other  material  facts,  so  far  as  they  are  necessary  to 
a  correct  understanding  of  the  legal  points  decided,  aro 
stated  in  the  opinion  of  the  court. 

The  errors  assigned  are,  the  rulings  of  the  court  on  the 
evidence,  and  in  the  instructions  to  the  jury. 
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Robinson  &  Jones,  for  the  appellant. 
Walker,  Cabaniss  &  Brickell,  contra. 

RICE,  C.  J. — The  contract  for  the  breach  of  which  this 
action  was  brought,  is  "  a  contract  for  the  letting  out  and 
hiring  of  work  by  the  great,  or,  as  it  is  more  commonly 
called,  job  or  taskwork," — a  contract  to  build  a  church, 
the  employer  agreeing  to  furnish  all  the  materials,  "  ex- 
cept the  stone,  &c.,  for  the  pillars,"  which  the  undertaker 
agreed  to  furnish. — Addison  on  Con.  (edition  of  1857,) 
443.  The  employer  was  bound  to  do  every  thing  that 
was  necessary  to  be  done  on  his  part  to  enable  the  under- 
taker to  execute  his  engagement  and  earn  the  hire  or 
reward,  (Addison  on  Contracts,  446  ;)  and  as  no  time  was 
appointed  for  peformance  on  his  part,  he  was  bound  to 
perform  within  a  reasonable  time. — lb.  234.  The  under- 
taker was  bound  to  enter  upon  his  employment  without 
delay ^  and  to  be  active,  industrious,  careful,  and  diligent  in 
the  performance  of  the  work ;  to  do  it  according  to  orders 
given  and  assented  to ;  to  complete  it  within  a  reasonable 
period,  if  no  precise  time  had  been  agreed  upon  for  its 
fulfillment ;  and  to  exercise  a  reasonable  amount  of  care 
and  skill  in  its  execution. — Addison  on  Contracts,  457, 
458.  And  after  the  materials  which  the  employer  hadi 
agreed  to  furnish  were  delivered  under  the  contract,  and 
put  under  the  control  of  the  undertaker,  the  general  law 
of  bailment  for  hire  regulated  his  liabilities  as  to  them,  and 
he  was  bound  to  take  the  same  care  of  them  that  a  pru- 
dent and  cautious  man  ordinarily  takes  of  his  own  prop- 
erty ;  to  exercise  all  reasonable  and  ordinary  forethought 
and  precaution  for  their  protection  and  preservation  ;  and 
if  a  loss  occurred  from  inundation,  he  must  show  that  he 
had  taken  all  such  precautions  as  are  ordinarily  taken  by 
prudent  men  to  guard  against  the  mischief — Addison  on 
Con.  4S9,  461., 

In  the  present  case,  Lea  (the  plaintiff's  intestate)  was 
the  employer,  and  Moore  (the  defendant)  the  undertaker. 
By  the  contract  between  them.  Lea  was  to  furnish  all  the 
materials,  "except  the  stone,  &c.,  for  the  pillars,"  which 
Moore  agreed  to  furnish.     Moore  agreed  "  to  have  all  the 
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work  done  as  soon  as  possible  after  the  materials"  wore 
furnished;  and  nothing  was  said  in  that  contract  as  to 
the  quality  of  the  materials  which  Lea  was  to  furnish. 
Evans  was  not  a  part}'  to  that  contract.  The  evidence 
tends  to  show,  that  Lea  made  another  and  different  con- 
tract with  Evans  and  another,  by  which  the  latter  agreed 
to  furnish  the  lumber  which  Lea  in  his  contract  with 
Moore  had  agreed  to  furnish,  and  that  the  lumber  should 
be  of  good  quality.  Moore  was  not  a  party  to  that  con- 
tract. It  is  evident  that  the  verdict  and  judgment  in  the 
present  suit  cannot  be  evidence /or  Evans  in  another  suit, 
except  to  prove  the  mere  fact  of  their  rendition,  for  which 
purpose  they  would  be  evidence  for  every  body;  and, 
therefore,  Evans  is  a  competent  witness  for  the  plaintiff, 
under  section  2302  of  the  Code,  even  if  it  were  conceded 
that  he  was  interested  in  the  event  of  the  suit.  Accord- 
ing to  that  section,  interest  in  the  event  "goes  to  his 
credit  only,"  but  does  not  render  him  incompetent,  "un- 
less the  verdict  and  judgment  would  be  evidence  for  him 
in  another  suit " — that  is,  evidence  for  him  to  prove 
something  beyond  the  mere  fact  of  their  rendition.  They 
could  not  have  been  evidence /o?'  him  here  to  that  extent, 
because  they  could  not  have  been  evidence  againstlnxn^  to 
that  extent,  had  they  gone  contrary. — Atwood  v.  Wright, 
29  Ala.  Rep.  346;  Harris  v.  Plant  &  Co.,  at  the  present 
term. 

[2.]  There  was  evidence  tending  to  show,  that  the  lum- 
ber which  Evans  and  another  had  agreed  with  Lea  to 
furnish  was  delivered  by  them  at  the  place  contemplated 
by  the  contract  between  Lea  and  Moore — the  place  where 
the  church  was  to  be  built ;  and  that  it  was  delivered  in 
the  winter  of  1852.  The  defendant  having  proved  by 
Evans,  on  cross  examination,  that  he  (the  defendant) 
went  to  the  church  "about  the  first  of  April,  1853,  with 
his  work-benches  and  some  workmen  ;  and  that  h%  exam- 
ined the  timber  or  lumber  on  the  ground,  and  found  fault 
with  some  of  it,  because  worm-eaten  ;  the  plaintiff  then 
offered  to  prove,  by  said  witness,  that  he  then  told  defend- 
ant, that  he  had  delivered  more  lumber  than  the  bill  fur- 
nished called  for,  and  to  go  to  work  at  it,  and  if  it  turned 
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out  that  there  was  not  good  timber  enough  for  the  job, 
he  would  furnish  more,  and  that  he  should  not  be  delayed 
in  his  Avork."  To  the  introduction  of  what  the  witness 
told  defendant,  the  defendant  objected,  but  the  court  per- 
mitted it  to  go  to  the  jury,  and  he  excepted. 

The  defendant  proved  by  a  workman,  that  he  and 
defendant  "  went  to  the  church  about  the  first  of  April, 
1853,  the  time  spoken  of  by  Evans,  with  their  benches 
and  tools,  with  a  view  of  going  to  work ;  and  that  they  did 
not  do  so,  because  defendant  examined  the  lumber,  and 
pronounced  much  of  it  unsuitable  for  the  job,"  &c.  "  The 
plaintiff,  in  rebutting,  offered  to  prove,  that  the  defend- 
ant, in  the  spring  of  1853,  undertook  and  erected  a  steam 
saw-mill  in  the  neighborhood  of  Whitesburg,  (the  place 
where  the  church  was  to  be  built,)  in  which  he  was  him- 
self interested ;  but  there  was  no  further  proof  as  to 
when  he  commenced  or  finished  it,  except  that  it  was 
finished  in  the  summer  of  1858.  The  defendant  objected 
to  the  testimony,  but  the  court  admitted  it,  and  he  ex- 
cepted." 

The  plaintifiT  also  offered  to  prove,  "that  while  building 
said  mill,  and  about  the  month  of  March,  the  defendant 
told  witness,  that  as  soon  as  he  finished  it,  he  would  do 
the  work  on  the  church  ;  to  which  the  defendant  objected, 
but  the  court  admitted  it,  and  he  excepted." 

The  evidence  embraced  by  these  three  exceptions,  was 
admissible,  at  least,  to  repel  the  following  inference,  which 
might  otherwise  have  been  drawn  from  the  defendant's 
evidence,  to-wit,  that  the  defendant  wa&  really  ready  and 
willing,  at  the  time  he  and  his  workmen  went  to  the 
church,  to  do  the  work  on  it,  and  that  he  would  then  have 
begun  the  work  but  for  the  unsuitableness  of  the  lumber 
which  had  been  furnished  for  the  purpose.  The  plaintiflt' 
had  th»  right  to  show,  that  the  defendant  was  really  not 
ready  and  willing;  that  he  did  not  goto  the  church,  with 
his  w<;rkmen  and  benches,  for  the  purpose  of  going  to 
work  there ;  that  the  benches  and  tools  and  workmen  he 
had  with  him  there,  were  really  intended  for  use  in  erect- 
ing the  steam  saw-mill  in  the  neighborhood ;  and  that  the 
pretense  of  the  unsuitableness  of  the  lumber,  and  of  his 
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readiness  to  go  to  work  there,  was  a  false  pretense, 
designed  to  cover  up  his  foregone  determination  not  to  do 
the  work  on  the  church  before  he  had  finished  the  steam 
saw-mill,  if  he  did  it  at  all.  And  as  the  plaintiff  had  this 
right,  we  cannot  say  that  the  evidence  embraced  by  the 
three  exceptions  now  under  consideration,  was  irrelevant 
or  illegal,  or  that  it  was  improperly  admitted. — Malhuish 
V.  Collier,  15  Ad.  &  El.  (K  S.)  878 ;  Rutherford  v. 
Mclvor,  21  Ala.  750 ;  Watkius  v.  Gaston,  17  Ala.  665. 

[3.]  The  opinion  of  Evans,  who  was  the  owner  of  a 
saw-mill  in  the  neighborhood,  and  gave  it  his  personal 
attention,  and  was  a  lumber-dealer,  as  to  the  quality  of 
the  lumber  delivered  by  him  for  the  job  in  controversy, 
was  certainly  good  m  part.  The  objection  was  to  the 
whole  of  his  opinion.  As  part  of  it,  as  offered,  was  admis- 
sible, there  was  no  error  in  overruling  the  objection. 

[4.]  All  the  evidence  is  set  forth  in  the  bill  of  excep- 
tions. As  to  the  letter  of  Lea  read  in  evidence  by  defend- 
ant, the  court  charged  the  jury,  that  they  were  not  to 
regard  the  letter  as  establishing  a  new  contract,  but  for 
the  sole  purpose  of  showing  that  the  defendant  was  con- 
stituted his  agent  to  pass  upon  the  suitableness  of  the 
lumber  furnished.  To  that  charge  the  defendant  except- 
ed. The  letter  was  written  on  the  fir«t  of  January,  1853. 
It  does  not  appear  that  it  was  replied  to,  or  acted  upon 
by  the  defendant.  It  was  written  by  the  employer  to  the 
undertaker,  not  to  relieve  him  from  his  obligation  to  take 
care  of  the  lumber  and  do  the  work  promptly,  but  rather 
to  quicken  his  diligence.  If  any  part  of  it  can  be  con- 
strued into  an  admission  of  the  unsuitableness  of  any  part 
of  the  lumber,  the  admission  cannot  possibly  go  beyond 
"  the  columns  for  the  front ;  "  and  it  is  very  clear  that  the 
unsuitableness  of  those  columns  could  not,  upon  the  evi- 
dence in  this  case,  relieve  the  defendant  from  liability. 
But  we  think,  the  letter,  fairly  construed,  does  not 
amount  even  to  an  admission  of  the  unsuitableness  of 
those  columns  ;  for,  after  speaking  of  them,  he  adds, 
"they  may  not  be  as  bad  as  limagine,"  &c.  The  letter 
directed  the  attention  of  the  undertaker  particularly  to 
them,  and  authorized  him,  as  agent  for  Lea,  to  pass  upon 
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their  suitableness,  as  well  as  upon  the  suitableness  of  the 
other  portions  of  the  lumber.  But  the  agency  created 
by  the  letter  was  not  of  such  a  character  as  to  authorise 
the  defendant,  sustaining  as  he  did  the  double  relation 
of  agent  and  undertaker,  to  create  an  excuse  for  his  non- 
performance and  neglect  of  duty  as  undertaker,  by  failing 
as  agent  to  give  notice  to  his  principal  and  employer, 
within  a  reasonable  time,  that  he  had  discovered  or  deter- 
mined that  the  lumber  was  unsuitable.  And  upon  that 
ground,  and  in  view  of  the  whole  evidence,  and  especially 
of  the  statement  in  the  bill  of  exceptions,  that  the  defend- 
ant never  did  enter  upon  tha  work,  but  suffered  the  lum- 
ber to  lie  where  it  was  delivered  until  the  spring  of  1854, 
and  that  there  was  no  proof  that  Lea  was  ever  informed 
that  defendant  objected  to  any  portion  of  the  lumber, — we 
are  satisfied,  that  the  defendant  was  not  injured  by  the 
charge  or  any  ruling  of  the  court  in  relation  to  the  letter. 
In  other  words,  the  court  allowed  the  defendant  all  the 
benefit  he  was  entitled  to  from  it  in  this  suit. 

We  think  it  clear  that,  upon  the  evidence,  the  court  was 
right  in  charging  that,  -'in  order  for  the  defective  and 
unsuitable  condition  of  the  materials  to  be  an  excuse  to 
the  defendant  for  not  performing  his  contract,  he  must 
show  that  he  gave  the  plaintiff  notice  thereof  within  a 
reasonable  time  after  the  discovery  of  the  quality  of  the 
lumber." — Story  on  Agencj^,  4th  edition,  §  208,  and  cases 
cited  in  note  1,  on  page  259. 

The  bill  ot  exceptions  states,  that  all  the  other  charges 
excepted  to,  numbered  from  one  to  five  inclusive,  were 
given  "in  regard  to  the  measure  of  damages."  If  that 
statement  is  not  itself  a  full  answer  to  the  objection  made 
to  the  charge  numbered  two,  that  it  assumes  that  the 
plaintift'had  complied  with  the  contract  on  his  part,  the 
following  is  a  satisfactory  answer  to  that  objection,  to- 
wit,  that  even  if  that  charge  makes  such  assumption,  it 
did  not  injure  the  defendant,  for  the  conclusion  of  that 
very  charge  was,  that  upon  the  assumptions  or  facts 
therein  stated,  "  the  defendant  was  not  resjyonsible  "  for 
the  lumber.  We  deem  it  unnecessary  to  go  into  any  fur- 
ther argument  or  detail. 
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We  have  carefully  examined  the  ingenious  arguments 
of  the  learned  counsel  for  the  appellant,  upon  the  several 
points  made  for  reversal ;  and  our  conclusion  is,  that 
there  is  no  reversible  error  in  any  of  the  rulings  or  charges 
of  the  court  excepted  to  by  appellant. 

Judgment  affirmed. 


WAED  vs.  REYNOLDS. 

[assdmpsit  on  note  given  for  purchase-money  of  slate.] 

1.  Whm  witness  may  testify  to  want  of  knowledge. — A  want  of  knowledge  respect- 
ing a  disputed  fact,  by  a  witness  who  had  ample  opportunities  of  knowing 
that  fact  if  it  had  existed,  is  competent  evidence  of  its  existence  ;  and  the 
witness  may  testify,  in  such  case,  to  his  want  of  knowledge. 

2.  Opinion  of  witness  as  to  value  of  slave. — A  witness  may  give  his  opinion  as  io 
the  value  of  a  slave  personally  known  to  him,  although  it  is  not  shown  that 
he  possesses  any  peculiar  skill  requisite  to  qualify  him  as  an  expert ;  and 
the  word  suppose,  when  used  by  him  in  answer  to  a  question  as  to  the  value 
of  a  slave,  will  be  held  synonymous  with  the  expression  of  bis  opinion. 

3.  Proof  of  value  of  slave  at  place  of  sale. — Where  a  witness  testifies  to  the 
value  of  a  slave  personally  known  to  him  at  his  residence  in  Talladega,  it 
cannot  be  assumed,  that  the  distance  between  his  residence  and  the  place  (in 
Perry  county)  where  the  slave  was  sold  was  so  great,  and  the  price  of  slaves 
at  the  two  places  so  different,  that  the  evidence  of  the  witness  would  shed 
no  light  on  the  question  of  value  at  the  place  of  sale. 

4.  When  witness  may  testify  to  opinion  or  conclusion. — A  witness,  in  testifying  to 
the  value  of  a  slave,  may  state  that  he  "  was  considered  a  good  hand," 
when  the  other  parts  of  the  deposition  show  that  the  witness  knew  the 
slave  personally,  and  was  expressing  his  own  judgment,  predicated  on  his 
observation,  as  to  the  qualities  of  the  slave. 

6.  Proof  of  market  value. — Proof  of  the  market  value  of  property  is  competent 
in  determining  its  real  value  ;  and  if  any  peculiar  circumstances  exist,. 
which  make  the  market  value  no  criterion  of  the  real  value,  they  must  be 
elicited  on  cross  examination. 

6.  Admissibility  of  bill  of  sale  for  slave  as  evidence  in  action  on  note  for  purchase- 
money. — In  an  action  on  a  note  for  the  purchase-money  of  a  slave,  the 
defenses  being  fraud  in  the  sale,  want  of  consideration,  and  failure  of  con- 
sideration, the  bill  of  sale  given  to  the  purchaser  is  relevant  evidence  for 
the  plaintiff. 

1.  Production  of  paper  on  notice. — When  a  b"ll  of  sale  for  a  slave  is  produced 
by  the  purchaser,  on  notice  from  his  vendor,  it  is  admissible  evidence  for 
the  party  calling  for  it,  without  proof  of  its  execution. 
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8.  Measure  of  damages  to  purchaser  far  fraud  and  failure  of  consideration. — The 
purchaser  of  a  slave,  when  sued  on  the  note  given  for  the  price,  is  entitled 
to  reduce  the  recovery  to  the  actual  value  of  the  slave,  ou  proof  that  the 
vendor  falsely  represented  the  slave  not  to  be  addicted  to  running  away, 
and  that  the  slave,  after  remaining  in  his  possession  about  two  months,  ran 
away  without  cause,  and  had  never  been  regained  ;  but  he  cannot,  in  such 
case,  claim  exemption  from  the  payment  of  the  entire  purchase-money,  as 
for  a  total  failure  of  consideration,  when  it  appears  that  he  never  offered 
to  rescind  the  contract. 

Appeal  from  the  Circuit  Court  of  Perry. 
'Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Walker  Reynolds,  against 
"W.  W.  "Ward  and  another,  and  was  founded  on  a  prom- 
issory note  for  $800,  dated  the  5th  April,  1847,  and  pay- 
able on  or  before  the  25th  December  next  after  date. 
The  defendants  pleaded,  in  short  by  consent,  non  assump- 
sit, fraud,  want  of  consideration,  and  failure  of  consider- 
ation ;  and  issue  was  joined  on  all  these  pleas.  It  was 
proved  on  the  trial,  as  appears  from  the  bill  of  exceptions, 
that  the  note  was  given  for  the  purchase-money  of  a  slave 
sold  by  plaintiff,  through  an  agent,  to  said  W.  W.  Ward ; 
that  said  agent,  "both  before  the  sale,  and  while  nego- 
tiating the  same,  informed  said  Ward  that  said  slave  was 
a  negro  of  excellent  character,  and  recommended  him  in 
every  particular,  extolling  him  both  as  to  character  and 
value,  and  giving  as  the  only  reason  why  he  was  sold 
that  there  had  been  a  disturbance  between  him  and 
another  negro ;"  that  the  slave  was,  prior  to  the  sale,  in 
the  habit  of  running  away,  and  was  sold  on  that  account; 
and  that,  after  remaining  in  Ward's  possession  about  two 
months  after  the  sale,  he  ran  away  without  cause,  and  had 
never  been  regained. 

The  plaintiff  took  the  depositions  of  William  Wilson 
and  three  other  witnesses,  but  declined  to  read  them  on 
the  trial ;  and  the  defendant  having  read  them  in  evidence, 
with  the  exception  of  certain  designated  portions,  the 
plaintiff'  then  read  these  omitted  portions.  The  portions 
of  Wilson's  deposition  which  were  thus  read  by  the  plaint- 
iff, against  the  defendant's  objections,  were  his  answers  to 
the  fifth,  sixth,  and  eighth  direct  interrogatories,  and  to 
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the  second  rebutting  interrogatory.  The  fifth  direct 
interrogatory  to  this  witness  was,  "  Was  the  said  negro 
man  Bill,  or  was  he  not,  a  sound  and  healthy  man,  in 
mind  and  body  ?"  The  answer  was,  "JLs/ar  as  I  know ^ 
or  have  heard,  he  was  sound  in  mind  and  body"  The  sixth 
direct  interrogatory  was,  "What  was  the  value  of  the 
said  negro  when  you  knew  him?"  and  the  answer,  "J 
suppose  he  was  worth  seven  or  eight  hundred  dollars  in  1847." 
The  eight  direct  interrogatory  was,  "  What  was  the  dis- 
position, and  what  the  qualities  of  said  negro?"  the 
answer,  ^^  I  never  Icneiv  or  heard  of  said  negro  to  resist  or  rebel 
against  his  owner,  or  any  other  person  who  had  authority  to 
control  him;  he  was  considered  a  good  hand."  The  second 
rebutting  interrogatory,  and  the  answer  thereto,  were  as 
follows :  "  Please  state  what  Bill  was  worth,  or  would 
have  brought,  near  home,  or  in  the  neighborhood  where 
he  was  known  as  the  'Red  Fox.'"  Ans.  "i  think  he 
loould  have  brought  seven  or  eight  hundred  dollars"  The  de- 
fendant objected  to  the  answer  to  the  fifth  interrogatory, 
above  stated,  "  on  the  grounds  (with  others)  that  it  was 
irrelevant,  and  therefore  illegal,"  and  made  the  same 
objection  to  the  answer  to  the  second  rebutting  interrog- 
atory ;  but  no  grounds  of  objection  were  specified  to  the 
other  answers.  The  court  overruled  each  of  the  defend- 
ant's objections,  and  he  reserved  exceptions  to  its  several 
rulings.  It  should  be  stated,  that  the  witness  Wilson 
resided  in  Talladega  county,  and  had  there  known  the 
slave ;  and  that  the  sale  to  the  defendant  was  made  in 
Perry  county. 

"  The  plaintiff  had  given  notice  to  the  defendant's 
attorney  of  record,  to  produce  on  the  trial  the  bill  of  sale 
received  by  defendant  for  said  negro  when  he  purchased 
him ;  and  during  the  trial,  the  defendant  himself  not 
being  present  at  the  trial,  the  defendant's  attorney  was 
called  on  by  the  plaintiff's  attorney  for  said  paper.  In 
answer  to  said  call,  defendant's  attorney  produced  before 
the  court  a  paper,  of  which  "  a  copy  is  inserted  in  the 
bill  of  exceptions,  and  which  is  in  the  usual  form  of  bills 
of  sale,  acknowledging  the  receipt  of  $800  "  by  note,  in 
full  payment  for  negro  man  Bill ;"  containing  a  warranty 
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in  these  words:  ""Which  slave  I  warrant  sound  in  every 
respect,  titles  good,  and  a  slave  for  life;"  and  signed, 
"Walker  Reynolds,  hy  R.  T>.  Rowland."  "On  the  pro- 
duction of  this  paper,  under  the  circumstances  aforesaid, 
the  plaintiff's  attorney  took  the  same,  and  offered  to  read 
it  in  evidence  to  the  jury,  without  proof  as  to  its  execu- 
tion, or  any  other  proof  about  the  same  except  as  above 
stated.  The  defendant  objected  to  the  reading  of  said 
paper  as  evidence  ;  but  the  court  overruled  his  objection, 
and  allowed  it  to  be  read  as  evidence;  and  the  defendant 
excepted." 

"  The  defendant  introduced  evidence,  tending  to  show 
that,  if  the  character  of  said  slave  as  a  runaway  had  been 
known  at  the  time  of  the  sale  to  defendant,  he  would  not 
have  been  worth,  in  the  market  where  he  was  sold,  the 
price  for  which  he  was  sold,  by  from  two  to  four  hundred 
dollars.  It  was  proved,  also,  that  the  negro  worked  two 
months  for  the  defendant  in  his  field,  and  conducted  him- 
self very  well  during  that  time ;  but  there  was  no  evidence 
showing  what  said  services  were  worth,  or  that  thej-  were 
worth  anything,  otherwise  than  as  stated.  It  was  con- 
ceded by  the  plaintiff,  in  open  court,  that  a  fraud  had 
been  practiced  by  his  agent  on  the  defendant  in  the  sale 
of  the  slave  ;  but  plaintiff  insisted,  that  he  was  entitled 
to  recover  the  value  of  said  slave,  as  shown  on  the  trial, 
notwithstanding  said  fraud." 

The  court  charged  the  jury,  "  that  although  it  was  con- 
ceded by  the  plaintiff,  and  they  should  find,  that  a  fraud 
had  been  perpetrated  on  defendant  by  plaintiff's  agent  in 
the  sale  of  the  slave;  and  although  they  should  find  that 
said  slave,  after  being  in  defendant's  possession  for  two 
months  on  his  plantation,  had  run  away,  and  was  never 
caught  by  defendant,  and  was  thereby  lost  to  him ;  still 
they  must  find  a  verdict  for  the  plaintiff,  for  the  real  mar- 
ket value  of  said  negro,  his  character  and  qualities  con- 
sidered, as  proved  before  them  bj^  the  evidence  in  the 
case." 

The  defendant  excepted  to  this  charge,  and  then  re- 
quested the  foUowing  charges : 

"  1.  That  if  the  jury  believe  from  the  evidence  that  a 
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fraud  was  practiced  on  the  defendant  Ward  in  the  sale, 
and  that  Ward  derived  no  benefit  from  the  purchase  of 
the  negro,  then  the  phiintiff  cannot  recover  in  this  case. 

"  2.  That  if  the  jury  believe  from  the  evidence  that  a 
fraud  was  practiced  on  the  defendant  Ward  in  the  sale  of 
the  negro,  and  that  Ward  derived  no  benefit  from  the 
purchase  of  the  negro,  and  that  he  derived  no  benefit 
in  consequence  of  the  fraud  practiced  upon  him  by  plaint- 
iff's agent,  then  the  plaintiff  cannot  recover  in  this  case. 

"3.  That  if  the  jury  believe  from  the  evidence  that  a 
fraud  was  practiced  on  the  defendant  Ward  in  the  sale  of 
the  negro,  and  there  was  no  evidence  showing  that  Ward 
derived  benefit  from  the  purchase  of  the  negro,  and  the 
evidence  showed  that  he  received  no  consideration  for  the 
note  sued  on,  in  consequence  of  the  fraudulent  repre- 
sentation of  the  plaintiff's  agent,  then  the  plaintiff*  can- 
not recover  anything  in  this  action. 

"4.  That  if  the  jury  believe  from  the  evidence  that  a 
fraud  was  practiced  on  the  defendant  Ward  in  the  sale  of 
the  negro,  and  that  he  derived  no  benefit  from  the  pur- 
chase of  the  negro,  and  that  he  derived  no  benefit  in 
consequence  of  his  relying  upon  the  fraudulent  represent- 
ations of  plaintiff's  agent ;  and  further,  that  the  negro 
ran  away  from  Ward,  before  he  had  notice  of  the  fraud 
practiced  upon  him,  and  he  had  no  chance  to  return  said 
negro  to  plaintiff  or  his  agent,  and  that  he  did  not  in  any 
way  aflirm  or  ratify  the  sale  after  the  discovery  of  the 
fraud,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
action. 

"  5.  That  if  the  jury  believe  from  the  evidence  that  a 
fraud  was  practiced  upon  the  defendant  Ward  wlien  said 
negro  was  sold  to  him,  and  that  he  wholly  lost  the  negro 
in  consequence  of  such  fraud,  then  the  plaintiff  cannot 
recover  in  this  action." 

The  court  refused  each  one  of  these  charges,  and  the 
defendant  excepted ;  and  he  now  assigns  as  error  all  the 
rulings  of  the  court  on  the  evidence,  and  in  the  instruc- 
tions to  the  jury  given  or  refused,  to  which  he  reserved 
exceptions. 
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I.  W.  Garrott,  for  the  appellaut. 
Wm.  M.  Brooks,  contra. 

WALKER,  J. — It  is  contended  that  the  answer  of  the 
witness  Wilson  to  the  fifth  interrogatory  was  inadmissi- 
ble, because,  stating  no  fact,  it  rather  asserts  the  absence 
of  all  knowledge  or  information  by  the  witness  of  any 
thing  opposed  to  the  fact  desired  to  be  established.  The 
witness  had,  as  appears  from  his  preceding  answers, 
known  and  lived  within  a  mile  and  a  quarter  of  the  slave, 
for  fourteen  years ;  thus  having  had  the  amplest  opportu- 
nity of  knowing  and  hearing  the  fact,  if  the  slave  had 
been  unsound  in  body  or  mind.  The  absqnce  of  any 
knowledge  of  the  fact  in  controversy,  by  one  having  such 
opportunity  as  this  witness  had  of  knowing  the  fact  if  it 
existed,  is  properly  held  admissible  evidence,  in  the  cases 
of  TJiomas  v.  DeGraffenreid,  17  Ala.  602,  and  kelson  v. 
Iverson,  24  Ala.  9.  The  former  of  those  two  decisions 
seems  to  go  far  enough  to  make  the  negation  of  all  in- 
formation by  such  witness  competent  evidence.  It  was 
not  in  that  case,  nor  is  it  in  this,  necessary  to  go  so  far;  for, 
if  that  part  of  the  evidence  which  asserts  that  the  witness 
never  heard  of  the  disputed  fact  is  inadmissible,  the  court 
did  not  err,  in  either  case,  in  overruling  the  objection, 
which  was  a  general  one  to  the  entire  evidence ;  so  much 
of  it  as  denied  all  knowledge  on  the  part  of  the  witness 
being  clearly  legal.  It  is  not  necessary  for  us  to  decide, 
and  we  therefore  do  not  decide,  the  question  of  the  admis- 
sibility of  the  absence  of  information  by  the  witness. 
See,  however,  Gilbert  v.  Gilbert,  22  Ala.  529. 

2.  Three  reasons  are  urged  against  the  legality  of  the 
answer  of  this  witness  to  the  sixth  interrogatory :  1st, 
that  the  supposition  of  the  witness,  as  to  the  value  of  the 
slave,  is  not  competent  evidence ;  2d,  that  it  does  not 
appear  that  he  was  competent  to  prove  value ;  and,  3d, 
that  proof  of  the  value  at  another  place  than  that  where 
the  slave  was  sold  was  inadmissible.  The  witness  had 
known  the  slave  for  many  years,  and  lived  near  him ;  and, 
after  stating  that  he  had  so  known  the  slave,  he  says,  in 
answer  to  this  interrogatory,  "  I  suppose  he  was  worth 
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seven  or  eight  hundred  dollars  in  1847."  It  is  evident, 
we  think,  that  the  word  suppose  is  used  by  the  witness  in 
the  sense  of  believe,  and  that  the  witness  really  gives  his 
opinion  of  the  slave's  value.  We  deem  the  authorities 
sufficient  to  show  that  no  peculiar  skill  is  requisite  to 
qualify  one,  who  knows  the  property,  to  testify  as  to  the 
value  of  a  slave. — Rembert  &  Hale  v.  Brown,  14  Ala. 
366;  McCreary  v.  Turk,  29  Ala.  244;  M.  &  W.  P.  E.  R. 
Co.  V.  Varner,  19  Ala.  185 ;  Chenault  v.  Walker,  14  Ala. 
151 ;  Dixon  v.  Barclay,  22  Ala.  370;  Reese  v.  Gresham, 
29  Ala.  91 ;  Kellogg  v.  Krauser,  13  Serg.  &  R.  137 ;  Gov- 
ernor V.  Powell,  9  Ala.  83. 

3.  It  is  possible  that  two  places  may  be  so  remote,  and 
the  markets  so  diverse,  that  the  value  at  one  place  would 
afford  no  aid  to  the  mind  in  determining  the  value  at  the 
other.  But  such  does  not  appear  to  have  been  the  case 
here.  The  court  could  not  assume,  that  the  remoteness 
of  the  place  where  the  witness  resided  and  knew  the 
slave,  from  that  where  the  slave  was  sold,  was  so  great, 
and  the  prices  at  the  two  places  so  different,  that  the 
proof  of  value  by  the  witness  would  shed  no  light  upon 
the  question  of  value  at  the  latter  place. — Foster  v. 
Rodgers,  27  Ala.  602. 

4.  Separate  objections  were  made  by  the  appellant  to 
each  clause  of  the  answer  of  the  same  witness  to  the 
eighth  interrogatory.  The  objection  to  the  first  clause  is 
in  every  respect  similar  to  that  made  to  the  answer  to  the 
fifth  interrogatory,  which  we  have  already  considered ; 
and,  for  the  reasons  already  stated,  we  decide  adversely 
to  it.  The  second  clause,  if  it  stood  alone,  would  not  be 
competent  evidence.  It  is,  'prima  facie,  but  a  statement 
of  the  repute  in  which  the  slave  was  held  as  a  laborer. 
But,  before  the  plaintiff  offered  this  evidence,  the  defend- 
ant had  introduced  the  sixth  cross  interrogatory,  and  the 
answer  to  it.  This  cross  interrogatory,  manifestly  refer- 
ring to  the  eighth  interrogatory  in  chief,  asks  the  witness, 
"What  are  the  distinctive  characteristics  on  which  j'^ou 
predicate  your  opinion,  given  in  answer  to  the  plaintiff's 
interrogatory,  as  to  Bill's  character  ?"  To  which  the  wit- 
ness replied;  '•^ Bill,  as  1  said.,  teas  a  good  hand;  and  my 
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reason  for  thus  saying  was,  that  he  was  active,  able,  and 
willing:  with  this  exception,  that  he  would  occasionally 
run  away."  When  the  answer  to  the  eighth  direct  inter- 
rogatory, and  the  answer  to  the  sixth  cross  interrogatory, 
are  placed  in  juxtaposition,  and  considered  together,  it  is 
manifest  that  the  witness,  in  saying  that  Bill  "  was  consid- 
ered a  good  hand,"  meant  that  he  was  so  considered  by 
the  witness ;  and  that  he  so  considered  him,  because  he 
was  active,  able,  and  willing.     In  Royall  v.  McKenzie, 

25  Ala.  374,  the  statement  of  a  witness,  that  he  regarded 
certain  debtors  as  insolvent,  Avas  held  admissible,  because 
it  appeared  from  the  other  portions  of  his  testimony  that 
his  conclusion  was  based  upon  a  knowledge  of  their  cir- 
cumstances. So,  in  this  case,  the  competency  of  the  tes- 
timony is  shown,  when  it  appears  that  the  consideration  of 
the  witness,  as  to  the  slave  being  a  good  hand,  was  based 
upon  his  knowledge  that  the  slave  was  active,  able  and 
willing.  The  judgment  of  the  witness,  predicated  upon 
observation,  that  the  slave  was  a  good  hand,  cannot  be 
distinguished  from  matter  of  fact ;  and  the  admissibility 
of  such  evidence  is  established  in  this  State. — McCreary 
v.  Turk,  29  Ala.  R.  244 ;  Bennett  k  Fail  v.  Patterson, 

26  Ala.  R.  605. 

5.  The  testimony  of  the  witness,  in  answer  to  the 
second  rebutting  interrogatory,  that  the  slave  would  have 
brought  seven  or  eight  hundred  dollars,  was  properly  ad- 
mitted. What  property  will  sell  for  in  the  market  is, 
generally,  the  controlling  criterion  in  the  determination 
of  its  value.  Thus,  we  say  that  cotton  is  of  the  value  of 
ten  cents  per  pound,  when  it  is  selling  at  that  price.  It 
is  true  that  incidental  circumstances  might,  at  a  particu- 
lar time,  or  in  a  particular  locality,  cause  an  article  to 
bring  more  or  less  than  similar  property  of  equal  value 
would  bring.  K  such  circumstances  existed,  it  would 
always  be  in  the  power  of  a  party  to  protect  himself  by  a 
cross  examination.  Such  cases  constitute  exceptions  to 
the  general  rule,  and,  in  our  judgment,  do  not  afford  a 
sufficient  reason  for  bending  the  rule  of  evidence  to  them. 
A  witness  has  no  other  criterion,  by  which  to  determine 
the  value  of  property ;  and  it  seems  absurd  that  he  should 
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be  permitted  to  give  bis  opinion  in  evidence,  and  yet  not 
be  allowed  to  state  the  predicate  for  it. 

The  questions  as  to  the  admissibility  of  the  different 
portions  of  the  evidence  of  the  other  witnesses,  to  which 
objections  were  made,  are  not  materially  different  from 
those  which  we  have  already  considered;  and,  indeed,  no 
point  is  made  upon  them,  different  from  those  made  upon 
the  questions  as  to  the  admissibility  of  Wilson's  testimo- 
ny. In  deciding  that  there  is  no  error  in  the  rulings  of 
the  court  upon  the  questions  of  evidence  already  consid- 
ered, we  have,  in  effect,  decided  adversely  to  the  appellant 
upon  the  remaining  points  of  evidence.  The  relevancy 
of  all  the  evidence  objected  to  is  clear.  It  all  contributes 
to  show  the  value  of  the  slave,  or  the  correctness  of  some 
of  the  representations  made  by  plaintiff's  agent  at  the 
time  of  the  sale.  The  defendant's  plea  of  fraud  was  a 
general  one,  not  confined  to  the  slave's  habit  of  running 
away ;  and  after  the  defendant  had,  under  that  general 
plea  of  fraud,  introduced  evidence  of  the  representations, 
proof  of  the  truth  of  those  representations  was  clearly 
within  the  area  of  the  controversy. 

6-7.  The  bill  of  sale  was  clearly  relevant  and  pertinent 
evidence.  It  was  the  best  evidence  of  the  price  paid, 
which,  under  the  decision  in  Marshall  v.  Wood,  16  Ala. 
806,  was  admissible.  The  notice  to  produce  it  might 
have  been  given  to  the  defendant's  attorney;  and  its  pro- 
duction by  him,  in  obedience  to  the  notice,  would  have 
the  same  effect  as  its  production  by  the  defendant  in  per- 
son.— 1  Greenl  Ev.  §  562.  Having  been  produced  in 
obedience  to  the  notice,  by  the  party  who  claimed 
under  it,  it  was  admissible  evidence,  without  any  proof 
of  its  execution  by  the  party  who  gave  the  notice. 
Tarleton  v.  Goldthwaite,  23  Ala.  346  ;  1  Greenl.  Ev.  §  571. 
We  cannot  sustain  the  objection  that  the  paper  was  not 
identified.  The  bill  of  exceptions  recites,  that  the  defend- 
ant was  notified  to  produce  the  bill  of  sale  given  to  him 
for  the  negro  at  the  time  of  his  purchase ;  and  that  the 
defendant's  attorney,  when  called  upon  at  the  trial,  pro- 
duced the  paper  read  in  evidence.  The  defendant  must 
be  held  to  have  admitted  the  identity  of  the  bill  of  sale. 
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8.  Construing  the  charge  of  the  court  with  reference 
to  the  evidence,  and  observing  what  facts  in  the  case  are 
clearly  established  and  undisputed,  we  find  that  it  presents 
this  question:  To  what  extent  is  the  purchaser  of  a  slave, 
without  a  rescission  of  the  contract,  entitled  to  resist  the 
payment  of  the  note  given  for  the  purchase-money,  when 
representations  were  falsely  made  by  the  seller  negativing 
the  addictedness  of  the  slave  to  running  away,  and  the 
slave,  after  remaining  in  the  service  of  the  purchaser  for 
two  months,  escaped  without  any  cause,  save  the  evil  dis- 
position and  habit  existing  before  the  sale,  and  has  never 
been  recovered.  If  personal  property  is  valueless  at  the 
time  of  the  sale,  on  account  of  its  variance  from  the 
quality  or  character  imputed  to  it  by  the  fraudulent  rep- 
resentations of  the  seller,  the  defense  of  the  purchaser 
would  certainly  go  to  the  entire  purchase-money. — Row- 
land V.  Shelton,  25  Ala.  217  ;  Morehead  v.  Gayle,  2  Stew. 
&  P.  224 ;  Hogan  v.  Thoriugton,  8  Porter,  428 ;  Worthy, 
Brown  &  Co.  v.  Patterson,  20  Ala.  172.  Whether  the 
property  is  valueless  or  not,  the  defrauded  purchaser  may 
rescind  the  contract.  If  the  property  is  not  valueless, 
and  he  does  not  rescind,  he  is  entitled  to  the  deduction  of 
an  amount  equal  to  the  difference  between  the  value  of 
the  property  on  the  supposition  of  its  correspondence 
with  the  representations  and  its  real  value.  These  prin- 
ciples are  so  well  settled  in  this  State,  that  they  cannot 
be  considered  open  for  discussion. — Marshall  v.  Grant, 
15  Ala.  58 ;  Marshall  v.  Wood,  16  Ala.  806 ;  Willis  v. 
Dudley,  10  Ala.  933;  Kornegay  v.  White,  10  Ala.  255; 
Worthy,  Brown  &  Co.  v.  Patterson,  20  Ala.  172  ;  Rowland 
V.  Shelton,  25  Ala.  217 ;  Gibson  v.  Marquis,  29  Ala.  668; 
Burnett  v.  Stanton,  2  Ala.  181 ;  S.  C,  2  Ala.  195 ;  Dill 
v.  Camp,  22  Ala.  249. 

The  property  in  this  case  was  not  valueless,  either  upon 
the  testimony,  or  the  hypothesis  of  the  charge.  The  only 
deficiency  consisted  in  the  slave's  habit  of  running  away. 
However  much  that  may  diminish,  it  does  not  destroy 
the  value.  It  cannot  be  said  that  a  slave  is  utterly  value- 
less, because  he  has  run  away,  or  is  in  the  habit  of  running 
away.  There  has  been  here  no  rescission.  If  the  slave 
26 
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was  now  reguined,  he  would  be  the  property  of  the  defend- 
ant, and  not  of  the  pUxintiif.  A  party  desiring  to  rescind 
must,  upon  discovering  the  fraud,  offer  the  property  to 
the  vendor  within  a  reasonable  time.  The  escape  of  the 
slave  is  doubtless  a  sufficient  excuse  for  the  omission  to 
offer  the  property  to  the  plaintiff",  or  to  offer  to  restore  the 
title  to  him. — Dill  v.  Camp,  supra.  To  perfect  the  rescis- 
sion of  a  contract,  an  offer  to  return  the  property,  or  to 
restore  the  title,  is  necessary  nothwithstanding  the  escape, 
because  the  running  away  is  neither  the  emancipation  nor 
the  destruction  of  the  property.  If  a  slave,  warranted  or 
represented  sound,  should  die  so  soon  after  the  sale  as  not 
to  afford  an  opportunity  to  return  or  make  an  offer  of  the 
property,  or  a  restoration  of  the  title,  the  purchaser  might 
be  permitted  to  treat  the  contract  as  rescinded,  without 
either  such  return,  offer,  or  restoration. — Morehead  v. 
Gayle,  2  Stew.  &  F.  224.  There,  a  return,  or  offer  to 
return,  would  be  useless.  Here,  the  case  is  manifestly 
different.  If  the  slave,  under  the  influence  of  his  pre- 
existing bad  habits,  had  absconded  on  the  day  of  the  pur- 
chase, good  faith  would  require  an  offer  of  the  slave  back 
to  the  seller,  or  an  offer  to  restore  the  title,  before  the 
contract  could  be  deemed  rescinded.  It  cannot  be  as- 
sumed, that  a  slave,  who  has  run  away  for  a  considerable 
time,  has  got  into  some  country,  his  recovery  from  which 
is  impossible ;  and  that,  therefore,  he  is  of  no  value. 
Where  a  slave  has  been  sold  and  delivered,  having  no 
defect  save  the  habit  of  running  away,  against  which 
there  was  a  warranty  or  representation,  there  is  not  a  total 
failure  of  consideration.  The  property  in  this  case  was 
not  valueless ;  there  was  no  rescission,  and  no  total  failure 
of  consideration  ;  and  the  defendant  was  only  entitled  to 
scale  the  verdict  down  to  the  actual  value  of  the  slave. 
This  was  allowed  by  the  charge  of  the  court;  and  there 
was,  therefore,  no  error  in  it. 

The  first  four  charges  asked  by  the  appellant  are  all 
based  upon  the  hypothesis,  that  the  slave  was  of  no  benefit 
to  the  defendant,  which  is  expressly  negatived  by  the 
titatement  in  the  bill  of  exceptions  that  the  slave  labored 
two  months  for  him.     On  this  account,  if  no  other,  they 
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were  properly  refused. — Carlisle  v.  Hill,  16  Ala.  398.  "We 
tliiuk  these  charges  were  abstract,  for  the  additional  rea- 
son, that  one  who  has  received  a  slave  into  his  possession, 
upon  a  sale,  cannot  be  said  to  have  received  no  benefit  by 
his  purchase,  because  the  slave  escapes  from  him.  He  is 
still  the  repositary  of  the  title  to  the  slave,  which  is  not 
shown  to  be  worthless. 

Conceding  that  the  fifth  charge  asked  by  the  defendant 
asserts  a  correct  proposition  of  law,  it  is  totally  inappro- 
priate to  the  case.  The  case  here  was  that  of  damage 
rcsultinrj  from  a  fraud,  but  not  a  loss  of  property  jwoduced 
by  a  fraud.  The  fraud  was  not  the  cause  of  the  loss  of 
the  property — it  was  not  the  agency  which  caused  the 
escape,  of  the  slave.  The  charge  has  no  application  to  the 
case,  and  was  properly  refused  on  that  ground,  if  no  other. 

The  judgment  of  the  court  below  is  aflBirmed. 

Stone,  J.,  dissenting. 


EVANS  vs.  BILLINGSLEY'S  ADM'R. 

[assumpsit  fob  money  paid.] 

1.  When  asmmpsitfor  money  paid  lies  in  favor  of  sheriffs  surely  against  defendant 
in  execution. — A  sheriflF's  surety,  having  paid  a  judgment  recovered  against 
him  for  his  principal's  default  in  tailing  to  return  or  make  the  money  on 
an  execution,  may  recover  the  money  in  assumpsit  from  the  defendant,  in 
execution,  on  proof  of  an  agreement  between  the  latter  and  the  plaintiff  in 
execution,  pursuant  to  which  the  suit  against  the  sheriff  and  his  surety  was 
instituted,  to  the  effect  that,  if  the  money  could  be  made  out  of  the  latter, 
the  plaintiff  would  no  longer  pursue  the  defendant  in  execution. 

2.  Admissibility  of  parol  evidence  in  aid  of  record. — Where  it  is  a  material  question, 
whether  a  recovery  against  a  sheriff's  sureties  was  founded  on  their  princi- 
pal's default  in  failing  to  pay  over  money  collected  on  an  execution,  or  in 
failing  to  return  or  make  the  money  on  the  executien ;  and  the  record  does 
not  show  on  which  ground  the  recovery  was  had, — parol  evidence  is  admis- 
sible to  show  that,  by  the  charge  of  the  court  to  the  jury,  the  liability  of 
the  sureties  was  made  to  turn  only  on  the  sheriff's  default  in  failing  to  re- 
turn or  make  the  money  on  the  execution. 
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,  Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Robt.  Dougherty. 

This  action  was  brouglit  by  James  G.  Evans,  the  appel- 
lant, against  tlie  administrator  of  Thomas  Billingsley, 
deceased,  to  recover  certain  moneys  alleged  to  have  been 
paid  by  the  plaintiff  for  the  intestate  in  his  life-time,  and 
at  his  special  instance  and  request;  and  was  commenced 
in  April,  1852.  All  the  facts  arc  contained  in  the  bill  of 
exceptions  which  was  taken  by  the  plaintiff',  and  which  is 
in  these  words : 

"On  the  trial  of  this  cause,  it  was  proved  that,  on  the 
5th  August,  1848,  the  Branch  Bank  of  the  State  of  Ala- 
bama at  Mobile  brought  an  action  of  debt,  in  the  circuit 
court  of  Perry,  on  the  official  bond  of  David  Chandler,  as 
sheriff  of  said  county,  against  the  sureties  on  said  bond, 
amongst  whom  was  John  G.  Evans,  the  plaintiff'  in  this 
case,  to  recover  damages  for  the  default  of  said  Chandler, 
as  such  sheriff",  in  failing  to  make  the  money,  and  in  fail- 
ing to.  return  an  execution,  which  had  been  issued  on  a 
judgment  in  favor  of  said  bank,  hereinafter  more  particu- 
larly described  ;  that  said  suit  against  Chandler's  sureties 
was  tried  at  the  spring  term  of  said  court,  181:9  ;  and  that 
the  only  material  evidence  introduced  on  the  trial  thereof 
was,  in  substance,  as  follows  : 

"'The  said  bank  recovered  a  judgment,  in  the  county 
court  of  Mobile,  for  $768  96  damages,  with  $22  18  costs, 
against  William  Huntington,  Henry  Y.  Ilowze,  and 
Thomas  Billingsley.  On  the  18th  October,  1842,  an 
execution  Avas  duly  issued  on  said  judgment,  and  came  to 
the  hands  of  David  Chandler,  who  was  then  sheriff*  of 
Perry  county,  to  be  executed,  on  the  28th  October,  1842. 
Said  execution,  which  was  returnable  to  a  term  of  the 
county  court  of  Mobile  to  be  held  on  the  second  Monday 
in  February,  1843,  was  not  levied;  but  the  following 
endorsement  appeared  thereon,  to-wit :  '■Satisfied,  Febru- 
ary ISth,  1843.  David  Chandler,  sheriff,  by  A.  West,  deputy 
sheriff.'  This  execution,  as  was  proved,  Chandler  failed 
to  return  according  to  law.  Said  West,  the  deputy  of 
Chandler,  and  a  witness  for  the  bank,  testified,  that  said 
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execution  was  satisfied  on  the  13th  February,  1843,  and 
not  on  the  16th  February,  as  shown  by  his  receipts  to  the 
defendant  in  execution.'  " 

"  The  foregoing  was  the  execution,  touching  which  it 
was  alleged  in  said  suit  that  the  aforesaid  default  of  Chan- 
dler was  committed.  It  further  appeared  in  evidence  on 
said  trial,  that  Thomas  Billingsley,  one  of  the  defendants 
in  said  execution,  at  the  time  of  its  issue,  and  thence  con- 
tinually afterwards,  resided  in  Perry  county,  and,  during 
the  w^hole  of  that  time,  owned  and  possessed  a  considera- 
ble real  and  pesonal  estate  in  said  county,  worth  largely 
more  than  the  amount  of  said  execution,  out  of  which  the 
money  might  have  been  made ;  that  another  Ji.  fa.  was 
issued  on  said  judgment  on  the  17th  March,  1843,  and 
another  on  the  20th  July,  1846,  both  of  which  were 
returned  by  the  sheriff",  by  order  of  the  agents  and  attor- 
neys of  the  bank,  without  any  action  thereon ;  that 
another  fi.  fa.  was  issued  on  said  judgment  on  the  27th 
February,  1847,  and  came  to  the  hands  of  W.  W.  Stokes, 
as  sheriff' of  said  county,  to  be  executed;  that  this  last^. 
fa.  was  levied,  on  the  22d  May,  1847,  on  divers  slaves 
belonging  to  said  Billingsley,  who  thereupon  replevied 
them,  by  executing  a  delivery  bond,  with  one  W.  Cocke 
as  surety,  which  bond  was  returned  forfeited  on  the  7th 
June,  1847  ;  that  an  execution  was  afterwards  issued 
against  the  defendants  in  said  judgment  and  Cocke,  the 
surety  on  the  delivery  bond,  which  execution  was  not 
delivered  to  the  sheriff,  but  was  held  up  by  H.  Davis,  the 
agent  and  attornej^  of  the  bank  in  and  for  Perry  county, 
and  was  afterwards  returned  by  said  Davis  with  an 
endorsement  in  these  words :  '  Not  delivered^  to  await  rule 
against  Chandler  ;  '  that  another  fi.  fa.  was  afterwards 
issued  against  the  defendants  in  said  judgment,  with  said 
Cocke,  which  was  returned  without  any  action  thereon  ; 
that  said  Cocke  was  solvent  at  the  time  of  said  forfeited 
bond,  and  ever  since  has  been,  and  possessed  of  real  and 
personal  estate  worth  greatly  more  than  enough  to  satisfy 
said  execution,  and  it  was  always  in  the  power  of  the 
plaintiff' to  make  the  money  out  of  the  property  of  the 
defendants  in  execution;  and  that  James  G.  Evans,  L.  A. 
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Weissinger,  Samuel  Childs  and  Henry  C.  Lea  were  the 
sureties  of  said  Chandler,  on  his  official  bond  a»  sherift'of 
said  count}:',  at  the  time  of  the  default  complained  of,  and 
were  the  only  defendants  in  said  action. 

"  The  foregoing,  it  appeared,  was  all  the  evidence 
introduced  on  the  trial  of  said  suit  against  Chandler's 
sureties  ;  and  it  was  proved  that,  on  this  evidence,  a  ver- 
dict and  judgment  were  rendered  in  favor  of  the  bank, 
against  the  said  sureties  of  Chandler,  of  whom  plaintiiT 
was  one,  for  |1194  41  debt,  and  $119  44  damages,  with 
costs,  at  the  spring  term  of  said  court,  1849.  It  further 
appeared  in  evidence,  that  all  of  the  defendants  in  said 
judgment,  except  the  said  Evans,  were  insolvent ;  that 
said  Evans,  on  the  20th  April,  1851,  in  the  life-time  of 
said  Billingsley,  paid  and  satisfied  said  judgment.  It 
appeared  in  evidence,  also,  that  when  the  sheriff  was 
about  to  make  the  money  out  of  said  Billingsley  on  the 
alias  and  jMiries  executions  on  the  baivk  judgment,  an 
arrangement  was  entered  into  by  and  between  Billingsley 
and  the  bank,  at  the  instance  of  Billingsley,  to  the  effect 
that  a  suit  should  be  instituted  against  Chandler's  sure- 
ties, to  recover  the  amount  of  said  judgment  out  of  them, 
and  that  in  the  meantime  the  execution  against  Billings- 
ley and  others  should  be  held  up,  and  no  steps  should  be 
taken  to  enforce  the  payment  thereof  out  of  the  defend- 
ants, unless  the  bank  failed  to  make  the  money  out  of 
Chandler  and  his  sureties,  and  the  proceedings  against 
said  defendants  in  execution  were  to  await  the  result  of 
the  suit  against  Chandler's  sureties;  that  after  said  agree- 
ment was  entered  into,  and  in  pursuance  thereof,  the  suit 
against  Chandler  and  his  sureties  was  instituted,  and 
prosecuted  to  judgment  as  aforesaid;  that  Billingsley 
took  an  active  part  in  the  prosecution  of  said  suit,  and 
employed  an  attorney-at-law  to  appear  and  represent  him 
in  the  prosecution  thereof;  that  said  attorney,  in  pursu- 
ance of  said  employment,  did  appear  in  said  suit,  and 
prosecuted  it  to  judgment  against  Chandler's  sureties  as 
aforesaid;  that  Billingslej''  frequently  declared,  during 
the  progress  of  said  suit,  that  he  had  paid  the  money  on 
the  bank  execution  first  mentioned  to  the  deputy  of  said 
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Chandler,  and  did  not  intend  to  pa}^  it  again,  and  that  he 
wanted  it  made  out  of  the  defendants  in  said  suit,  to-wit, 
the  sureties  of  said  Chandler,  and  not  out  of  himself.  The 
bank's  agent,  who  made  the  said  arrangement  with  Bii- 
lingsley,  testified,  that  all  the  bank  wanted  was  its  money  ; 
and  that  after  it  had  got  the  money  from  said  Evans,  by 
means  of  said  judgment  against  him  and  the  other  sure- 
ties of  Chandler,  the  bank  made  no  further  effort,  so  far  as 
he  knew,  to  collect  it  out  of  Billingslcy  and  tlie  other  de- 
fendants in  the  original  execution. 

"  The  plaintiff  offered  to  prove,  that  on  the  trial  of  said 
cause  against  Chandler's  sureties,  the  charge  of  the  court 
to  the  jury  who  tried  the  cause  was  as  follows :  '  That  if 
the  sheriff,  David  Chandler,  by  mere  neglect  had  failed  to 
make  the  money  on  said  execution,  when  the  same  might 
have  been  made  out  of  the  property  of  the  defendants  by 
the  exercise  of  due  diligence,  or  failed  to  return  the  same 
according  to  law,  the  measure  of  damages  would  be  the 
amount  of  the  execution,  with  interest  thereon,  and  the 
plaintiff  would  be  entitled  to  recover  the  same  from  the 
defendants  in  this  form  of  action.,'  This  evidence  was 
rejected  by  the  court,  on  the  defendant's  objection,  and 
the  plaintiff  excepted.  It  appeared  in  evidence,  also,  that 
the  money  paid  by  said  Billingsley  to  A.  West,  the  deputy 
of  said  Chandler,  was  not  paid  until  after  the  return  day 
of  said  bank  execution,  and  when  the  sheriff  had  no 
authority  as  such  to  receive  it ;  and  that  said  Billingsley 
was  the  intestate  of  the  defendant. 

"  This  being  all  the  material  evidence  in  the  cause,  the 
court  charged  the  jury,  that  they  must  find  a  verdict  for 
the  defendant ;  to  which  charge  of  the  court  the  plaintiff 
excepted." 

In  consequence  of  these  rulings  of  the  court,  the  plain- 
tifl'tooka  non-suit,  which  he  now  moves  to  set  aside; 
assigning  as  error  the  exclusion  of  the  evidence  offered  by 
him,  and  the  charge  of  the  court  to  the  jury. 


"Wm.  M.  Brooks,  for  the  appellant. 
I.  "W.  Garrott,  contra. 
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STONE,  J. — Our  decisions  clearly  settle  the  following 
principles  : 

1.  If  a  slieriiF,  having  an  execution  in  his  hands  for 
collection,  himself  pay  the  plaintiff  his  demand,  this  pay- 
ment gives  the  sheriff  no  right  of  action  against  the 
defendant,  unless  the  defendant  had  previously  requested 
him  to  make  such  payment,  or,  after  it  was  made, 
adopted  the  act,  by  insisting  on  it  as  a  satisfaction  of  the 
execution. 

2.  That  a  previous  request  by  the  defendant,  or  subse- 
quent adoption,  as  above  supposed,  clothes  the  sheriff 
with  the  right  to  sue  the  defendant,  and  recover  the 
money,  as  so  much  money  paid  at  the  request  of  the 
defendant.  These  principles  have  been  too  long  recog- 
nized and  enforced,  to  be  now  open  to  controversy. — See 
Mooney  &  Black  v.  Parker,  18  Ala.  708,  in  which  the 
previous  decisions  are  collated;  Poe  v.  Dorrah,  20  Ala.  288. 

In  the  case  of  Saint  v.  Ledyard  &  Co.,  14  Ala.  244,  the 
sheriff  had  returned  the  execution  satisfied;  and  his  sure- 
ties were  forced  to  pay  the  money  to  the  plaintiffs.  A 
part  of  the  money  had  not  in  fact  been  collected  by  the 
sheriff;  and  the  sureties,  in  the  name  of  the  plaintiffs, 
moved  the  court  to  vacate  and  set  aside  the  return  of 
satisfaction.  Notice  was  given  to  the  defendant,  Saint; 
and,  on  the  hearing,  the  court  granted  the  motion,  and 
vacated  the  return.  In  considering  whether  the  sureties 
had  the  right  to  recover  the  money  so  paid  by  them,  this 
court  said,  "  they  [the  sureties]  were  subrogated  to  all 
the  rights  of  the  former,  [the  plaintiff,]  both  against  the 
sheriff  and  Saint." 

We  think  the  principle  above  asserted,  as  well  as  the 
reason  on  which  it  rests,  will  authorize  the  sheriff's  sure- 
ties, who  pay  off  an  execution,  to  recover  of  the  defend- 
ant, in  every  case  in  which  the  sheriff  himself,  having 
paid  the  monej^  could  recover.  The  question  arises, 
then,  could  the  sheriff  Chandler,  if  he  had  paid  the  money 
to  the  plaintiff  under  the  circumstances  disclosed  in  this 
record,  have  recovered  it  out  of  the  defendant  Billingsley  ? 
We  will  hereafter  consider  the  question,  what  was  the 
particular  default  of  the  sheriff,  for  which  the  bank  recov- 
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ered  the  money  of  his  sureties.  For  the  present,  we  will 
assume  it  was  either  for  not  making  the  money,  or  for  not 
returning  the  execution. 

The  agreement  between  Billingsley,  the  defendant  in 
execution,  and  the  agent  of  the  bank,  was,  that  the  bank 
should  hold  up  its  execution  against  Billingsley,  until  an 
effort  should  be  made  to  collect  the  money  out  of  the 
sheriff" and  his  sureties;  audit  was  certainly  one  of  the 
terms  of  this  agreement,  as  the  testimony  discloses,  that 
if  the  bank  recovered  its  demand  from  the  sheriff  and  his 
sureties,  then  it  would  not  further  pursue  Billingsley. 
As  strong  confirmatory  evidence  that  this  was  the  agree- 
ment, if  such  confirmation  be  necessary,  we  find  that  the 
bank,  after  obtaining  its  money,  has  rested  satisfied,  and 
has  made  no  further  effort  to  coerce  payment  from  Mr. 
Billingsley.  The  testimony  tends  to  show,  that  this 
agreement  was  entered  into  at  the  instance,  and  for  the 
accommodation  of  Billingsley ;  and  that  he  employed 
counsel  to  prosecute  the  suit,  and  fasten  the  liability  on 
the  sheriff  and  his  sureties.  From  the  testimony  recited 
in  the  bill  of  exceptions,  we  think  the  jury  might  have 
found  the  above  to  be  the  facts. 

In  Cross  v.  Cheshire,  7  Exch.  43;  the  court  held,  that 
"if  a  person  who  owes  a  debt  to  A.,  by  any  contrivance 
causes  B.  to  pay  it,  the  action  for  money  paid  will  lie  to 
recover  back  the  amount,  and  the  machinery  by  which 
the  mischief  was  brought  about  is  utterly  immaterial." 
See,  also,  Addison  on  Contracts,  (ed.  of  1857,)  p.  57. 

If  the  above  facts  be  found  by  the  jury,  we  do  not  hesi- 
tate to  say,  that  they  make  out  a  case  of  payment  at  the 
instance,  and  with  the  approbation  of  the  defendant, 
Billingsley.  In  fact,  the  effect  of  his  agreement  with  the 
bank  agent  was  an  adoption  by  him  in  advance  of  the 
payment  to  be  made  by  the  sheriff  and  his  sureties.  These 
facts,  if  they  exist,  bring  this  case  clearly  within  the  prin- 
ciple asserted  as  Xo.  2,  at  the  opening  of  this  opinion ; 
and,  con?equently,  the  charge  of  the  court,  which  in- 
structed the  jury  to  find  for  the  defendant,  was  erroneous. 

2.  The  transcript  in  this  case  does  not  contain  the 
record  of  the  suit  which  resulted  in  a  recovery  against 
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Chan  tiler  and  his  sureties.  The  bill  of  exceptions  in- 
forms us,  that  it  was  a  suit  on  his  official  bond.  "  to  re- 
cover damages  for  the  default  of  said  Chandler,  as  such 
sheriff,  in  failing  to  make  the  money,  and  in  failing  to 
return  a  certain  execution,"  &c.  This  execution  was  in 
favor  of  the  Branch  Bank  at  Mobile,  and  against  Billings- 
ley.  The  record  does  not  inform  us,  whether  the  declara- 
tion on  the  sheriff's  bond  contained  a  breach  for  not 
paying  over  money  collected,  or  any  other  breach,  save 
the  two  above  noted.  If  the  declaration  did  contain  such 
third  breach,  for  not  paymg  over  money  collected,  then  the 
real  ground  of  recovery  will  become  a  material  inquiry.  If 
the  recovery  from  Evans  was  for  not  paying  over  money 
collected,  of  course,  no  action  will  lie  at  his  instance  to 
recover  it  back  from  Billingsle3\  It,  however,  the  recov- 
ery was  either  for  not  making  the  money,  or  for  not 
returning  the  execution,  then  the  case  is  within  the  rules 
above  laid  down. 

The  pleadings,  in  suits  at  law,  are  frequently  so  gen- 
eral, or  stated  in  so  many  varying  forms  to  meet  the 
emergencies  of  the  proof,  that  the  record  entirely  fails  tp 
identify  the  precise  subject  of  contestation.  In  such 
cases,  parol  evidence  is  always  admissible  in  aid  of  the 
record,  to  show  the  precise  matters  that  were  in  proof, 
and  that  were  submitted  to  the  jury  for  their  decision. 
The  limit  to  the  rule  is,  that  such  proof  must  be  within 
the  scope  of  the  issues  found  in  the  suit,  about  which  the 
proof  is  offered.  The  question  is  one  of  identification ; 
and  hence,  all  testimony,  which  tends  to  show  what  the 
jury  did  in  fact  pass  on,  should  be  received  in  evidence. 
The  proof  before  the  former  jury,  and  the  charge  of  the 
court,  are  evidently  material  and  pertinent  on  such  an 
inquiry.— Smith  V.  Kelly,  2  Hall's  N.  Y.  Rep.  217  ;  Marsh 
V.  Pier,  4  Rawle,  273 ;  Ferrell  v.  Underwood,  2  Dev.  Ill ; 
Gardner  v.  Buckler,  3  Cow.  120;  Wood  v.  Jackson, 
8  Wend.  9 ;  Phil.  Ev.  (by  Van  Cott,)  part  2,  pp.  14,  15  ; 
lb.  164;  Chamberlain  v.  Gaillard,  26  Ala.  504. 

When  the  issue  or  issues  are  broad  enough  to  admit  of 
proof  concerning  two  or  more  separate  demands  or  causes 
of  action,  it  is  also  permissible  to  show  that  no  proof  was 
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offered  as  to  one  or  more  of  such  demands. — McLaughlin 
V.  Hill,  6  Ver.  50 ;  Bridge  v.  Gray,  14  Pick.  55 ;  Young 
V.  Fuller,  29  Ala.  464 ;  Rakes  v.  Pope,  7  Ala.  161 ;  Law- 
rence V.  Hunt,  10  Wend.  80  ;  Seddou  v.  Tutop,  6  T.  R. 
607 ;  Snider  v.  Croy,  2  Johns.  227 ;  Phillips  v.  Berick, 
16  Johns.  136. 

In  this  case,  we  are  unanimous  in  the  opinion,  that  if 
the  declaration,  in  the  suit  against  Chandler  and  his  sure- 
ties, contained  an  averment  that  he  (Chandler)  had  col- 
lected the  money  on  the  execution  against  Billingsley, 
and  failed  to  pay  it  over  on  demand,  it  was  competent  for 
the  plaintiff'  in  this  action  to  show  that  no  proof  was 
made  on  the  former  trial  bearing  on  this  averment,  and  that 
in  fact  no  contest  was  had  on  that  issue  before  the  jury 
trying  that  case.  The  result  of  such  proof,  if  believed, 
would  be  to  show  that  the  verdict  of  the  jury  against  the 
sheriff'  and  his  sureties  was  based  either  on  a  failure  to 
make  the  money,  or  a  failure  to  return  the  execution. 
1  Greenl.  Ev.  §§  528,  529. 

If,  however,  the  declaration  contained  the  three  breaches, 
for  not  paying  over  money  collected,  for  not  making  the 
money,  and  for  not  returning  the  execution  ;  and  if  proof 
was  offered  and  contest  had  upon  each  of  these  three 
issues,  we  think  this  will  present  a  graver  question  than 
the  one  last  above  considered.  This  question  has  not 
been  argued,  and  we  forbear  now  to  intimate  an  opinion 
upon  it. — Chamberlain  v.  Gaillard,  supra. 

It  is  contended  for  appellee,  that  there  was  no  proof 
that  the  bank  had  ever  received  its  money.  The  bill  of 
exceptions  tends  to  show  the  contrary.  At  all  events, 
there  was  enough  proof  on  this  point  to  justify  its  submis- 
sion to  the  jury. 

For  the  error  in  excluding  the  evidence,  and  in  the 
charge  of  the  court,  the  judgment  of  the  circuit  court  is 
reversed,  the  non-suit  set  aside,  and  the  cause  remanded. 
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SALTMAESH  vs.  SMITH. 

[creditor's  bill  to  remove  cloud  ovkr  title  to  real  estate.] 

1.  Revocation  of  agency  by  death. — The  death  of  the  principal  is  a  revocation  of 
an  agent's  authority  to  execute  a  deed,  unless  the  power  was  coupled  with 
an  interest  in  the  land  to  be  conveyed  ;  and  a  deed,  executed  by  the  agent 
after  his  principal's  death,  but  ante-dated,  is  utterly  void. 

2.  Jurisdiction  of  equity  to  remove  cloud  over  title  to  real  estate. — A  creditor  of  an 
estate  which  has  been  reported  insolvent,  having  obtained  a  judgment 
against  the  administrator,  may  come  into  equity,  to  remove  a  cloud  over 
the  title  to  real  estate,  and  to  have  such  real  estate  then  subjected  to  the 
payment  of  his  debt. 

3.  Assignment  by  widow  of  right  of  dower. — A  transfer  by  a  widow  of  her  right 
of  dower,  before  dower  has  been'allotted  to  her,  otherwise  than  by  release 
to  the  terre-tenant  by  Avay  of  extinguishment,  is  wholly  inoperative  as  a 
conveyance. 

4.  Costs. — The  chancellor's  decree  having  been  reversed  on  error,  at  the  in- 
stance of  the  defendant,  so  far  as  it  directed  a  deduction  from  his  debt 
against  an  insolvent  estate  for  the  value  of  the  widow's  dower  interest 
which  he  claimed,  and  affirmed  on  all  his  other  assignments  of  error,  the 
costs  of  the  appellate  court  were  imposed  on  him,  because  it  appeared  that 
he  was  not  entitled  to  claim  any  interest  in  the  widow's  dower. 

Appeal  from  the  Chancery  Court  of  DalLas. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  John  N".  Smith,  against  Alanson 
Saltmarsh,  and  the  heirs-at-lawand  administrator  de  bonis 
non  of  William  Rutherford,  deceased.  Its  material  alle- 
gations were  these :  That  in  September,  1841,  the  com- 
plainant and  said  William  Rutherford  became  sureties 
for  one  William  Bower,  on  a  note  for  a  large  amount  due 
and  payable  to  said  Saltmarsh  ;  that  suit  was  brought  on 
this  note,  and  in  the  fall  of  1845,  which  was  after  the 
death  of  Rutherford,  judgment  was  rendered  against  said 
Bower  and  complainant,  for  the  wdiole  amount  due  on" 
this  note ;  that  Bower  was  insolvent,  and  complainant 
was  consequently  compelled  to  pay,  and  did  pay,  the 
whole  amount  due  on  this  judgment;  that  said  William 
Rutherford  died  in  Dallas  county,  the  place  of  his  resi- 
dence, intestate,  some  time  between  the  13th  March  and 
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the  1st  July,  1844 ;  that  letters  of  admiuistration  on  his 
estate  were  duly  granted  by  the  probate  court  of  said 
county,  on  tiie  —  day  of ,  to ;  that  said  admin- 
istrator in  chief  administered  all  the  personal  assets  of  the 
estate,  and  all  the  real  estate  except  two  city  lots  in 
Mobile,  which  are  hereinafter  referred  to,  and  afterwards 
resigned  or  was  removed;  that  letters  of  administration 
de  bonis  non  were  afterwards  granted  by  said  court  to  one 
L.  D.  Bradley,  who  received  no  assets  belonging  to  the 
estate,  and  reported  it  insolvent ;  that  on  the  20th  July, 
1852,  complainant  had  a  notice  issued  to  said  Bradley,  as 
administrator  of  Rutherford,  notifying  him  that  a  motion 
for  a  summary  judgment  would  be  made  against  him,  as 
such  administrator,  at  the  then  next  ensuing  term  of  the 
circuit  court  of  Lowndes,  for  one  half  of  the  amount  of  the 
judgment  paid  by  complainant,  as  above  stated,  as  surety 
for  Bower;  that  under  this  notice  a  judgment  was  ren- 
dered in  favor  of  complainant,  against  said  administrator, 
at  the  spring  term  of  said  court,  1853,  which,  in  conse- 
quence of  the  insolvency  of  said  estate,  was  ordered  to  be 
ciertified  to  the  probate  court  of  Dallas  in  accordance  with 
the  requisitions  of  the  statute;  and  that  no  payment  was 
ever  made  on  this  judgment,  or  on  the  debt  on  which  it 
was  obtained,  either  by  the  administrator  in  chief  or  the 
administrator  de  bonis  now  of  said  estate.  The  bill  further 
alleged,  that  said  Rutherford  in  his  life-time  owned  two 
city  lots  in  Mobile,  and  had  appointed  said  William  Bower 
his  agent  to  sell  and  convej'  them  ;  that  these  lots  were 
not  sold  by  Bower  during  Rutherford's  life-time,  but  soon 
after  his  death,  to-wit,  about  the  3d  July,  1844,  said  A. 
Saltmarsh  took  possession  of  them,  claiming  to  have  pur- 
chased them  from  said  Bower,  as  the  agent  of  Rutherford ; 
that  Bower's  deed  to  Saltmarsh  was  in  fact  executed  after 
Rutherford's  death,  and  after  his  death  was  known  to 
both  of  them,  and  was  ante-dated  as  of  the  13th  March, 
1844. 

The  prayer  of  the  bill  was,  "  that  an  account  be  taken 
to  ascertain  the  amount  due  to  complainant  on  his  said 
demand,  and  to  ascertain  whether  there  are  any  personal 
assets  for  the  payment  of  said  demand;  that  said  deed 
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made  by  William  Bower  to  said  Saltmarsli  be  declared 
inoperative  and  void  ;  that  said  lots  be  sold  for  the  pay- 
ment of  complainant's  debts,  with  costs,  and  all  right 
and  title  thereto  be  divested  out  of  said  heirs-at-law  ;  " 
and  the  general  prayer,  for  other  and  further  relief,  was 
added. 

Saltmarsh  answered  the  bill,  alleging  that  Bower's  deed 
to  him  was  in  fact  executed  before  the  death  of  Ruther- 
ford; that,  even  if  it  was  executed  after  Kutherford's 
death,  it  was  nevertheless  valid  and  operative,  because 
Bower's  power  of  attorney  was  irrevocable,  having  been 
given  to  secure  him  on  account  of  the  purchase-money 
for  said  lots,  which  he  had  been  compelled  to  pay  for 
Rutherford ;  that  respondent,  on  the  29th  April,  1845, 
procured  Mrs.  Rutherford's  relinquishment  of  dower  in 
said  lots,  a  copy  of  which  relinquishment  is  made  an 
exhibit  to  the  answer;  that  he  was  a  creditor  of  Ruther- 
ford's for  a  large  amount,  and  should  be  allowed  to  hold 
these  lots  in  part  satisfaction  of  his  debt,  even  if  his 
deed  should  be  declared  void;  and  he  prayed  that  his 
answer  might  be  taken  as  a  cross  bill,  and  that  appropri- 
ate relief  might  bo  granted  to  him  in  reference  to  these 
matters. 

The  relinquishment  referred  to,  which  was  endorsed  on 
the  deed  executed  by  Bower,  is  in  these  words  : 

"  State  of  Alabama, ")  Know  all  men  by  these  presents, 
Dallas  county.  /that  I,  Ellen  Rutherford,  wife  of 
William  Rutherford,  deceased,  late  of  Dallas  county,  for 
a  valuable  consideration  paid  to  my  said  husband,  do 
hereby  transfer  and  relinquish  all  my  right  of  dower  to 
the  within  described  lots  or  parcels  of  lands,  to  said  A. 
Saltmarsh.  In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  the  twenty-ninth  day  of  April, 
1845.  Ellen  Rutherfori),  [seal.]" 

"Signed,  sealed  and  delivered  ^ 

before  me,  day  and  date  above.  > 

Jno.  M.  Strong,  J.  P."     J 

The  deposition  of  William  Bower  was  taken  by  the 
defendant  Saltmarsh,  but  was  suppressed  by  the  chancel- 
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lor  on  the  ground  of  incompetency  from  interest.  Sev- 
eral other  questions  on  the  admissibilitj  and  competency 
of  testimony  were  raised  before  the  chancellor,  and 
decided  by  him;  but,  as  they  are  not  passed  upon  by  the 
court,  it  is  unnecessary  to  take  further  notice  of  them. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor rendered  a  decree  for  the  complainant ;  declaring  the 
deed  from  Bower  to  Saltmarsh  to  be  void,  and  ordering  it 
to  be  canceled  ;  also,  ordering  an  account  of  the  complain- 
ant's debt,  and  a  sale  of  the  lots  to  satisfy  it  ratably  with 
the  claims  of  such  other  creditors  as  might  come  in  and 
contribute  to  the  expenses  of  the  suit.  He  also  decreed, 
that  Saltmarsh  might  come  in  with  the  other  creditors, 
on  his  contributing  to  the  expenses ;  and  ordered  the 
master,  if  any  part  of  Saltmarsh's  claim  was  allowed,  and 
•'  he  does  not  abandon  the  assignment  of  the  widow's 
claim  to  dower  in  said  lots,"  to  ascertain  the  reasonable 
value  of  said  dower  interest  at  the  time  of  the  transfer  or 
relinquishment,  and  to  deduct  the  same  from  his  claim  as 
of  that  date. 

From  this  decree  Saltmarsh  appeals,  and  now  assigns 
the  same  as  error,  together  with  the  rulings  of  the  chan- 
cellor on  the  testimony. 

James  II.  Campbell,  for  the  appellant. 
D.  W.  Baine,  contra. 

RICE,  C.  J. — Without  looking  to  the  deposition  of 
Bower,  it  is  established  that  the  deed  which  he,  as  attor- 
ney of  Rutherford,  executed  to  Saltmarsh,  for  the  real 
estate  here  in  controversy,  was  in  fact  executed  after  the 
death  of  Rutherford,  although  it  was  made  to  bear  date 
before  his  death.  The  validity  of  the  deed  depends  upon 
the  question,  whether  the  power  given  by  Rutherford  to 
Bower,  under  which  Bower  assumed  to  execute  the  deed, 
survived  Rutherford.  The  general  rule  is,  that  a  power 
ceases  with  the  life  of  the  person  giving  it.  The  excep- 
tion is,  where  the  power  is  coupled  with  an  interest — that 
is,  with  an  interest  in  the  thing  itself  and  not  an  interest 
only  in  that  which  is  produced  hy  the  exercise  of  the  power 
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itself.  The  power  given  by  llutherford  to  Bower  was  not 
conpled  with  an  interest  in  the  thing — the  real  estate  ;  it 
was  not  engrafted  on  an  estate  in  the  land ;  and,  there- 
fore, it  expired  on  the  death  of  Rutherford.  As  the  deed 
has  nothing  to  support  it  except  that  power,  and  as  the 
power  had  ceased  before  the  deed  was  executed,  the  deed 
is  utterly  void. — Hunt  v.  Rousmanier,  8  Wheat.  203  ; 
Clayton  v.  Fawcett,  2  Leigh,  19;  Ilaughtalingv.  Marvin, 
7  Barb.  Sup.  Ct.  R.  412;  Scruggs  v.  Driver,  dl  Ala.  274; 
Huston  V.  Cautril,  11  Leigh,  136. 

[2.]  The  deed  was  ante-dated.  It  purported  to  have 
been  executed  before  the  death  of  Rutherford,  although 
in  fact  it  was  executed  afterwards.  Its  invalidity  did  not 
appear  on  its  face.  It  formed  a  cloud  upon  the  title, 
which  a  court  of  chancery  might  remove,  at  the  instance 
of  a  creditor  of  the  estate  of  Rutherford,  interested  in 
baying  the  real  estate  sold  to  advantage,  and  impediments 
to  such  sale  removed.  The  equity  of  the  bill  is  too  clear 
to  admit  of  discussion. — Dargan  v.  Waring,  11  Ala.  Rep. 
988 ;  Rugeley  v.  Robinson,  19  Ala.  Rep.  404  ;  Gordon  v. 
Lowell,  21  Maine,  251 ;  Henderson  v.  Burton,  3  Iredell's 
Eq.  Rep.  259 ;  McDermott  v.  Strong,  4  Johns.  Ch.  R. 
687;  Hadden  v.  Spader,  20  Johns.  554;  Ashley  v.  Po- 
cock,  3  Atk.  208;  Watts  v..  Gayle,  20  Ala.  Rep.  817; 
Moftat  V.  Ingham,  7  Dana,  495 ;  Hunt  v.  Acre,  28  Ala. 
Rep.  580. 

[3.]  The  nature  and  validity  of  the  writing  obtained  by 
Saltmarsh,  in  1845,  from  the  widow  of  Rutherford,  and 
endorsed  on  the  deed,  must  be  passed  on.  In  passing  on 
it,  it  must  be  noticed  that  it  is  not  a  relinquishment  of 
dower  by  a  feme  covert  under  our  law,  (Clay's  Digest,  174, 
§  10,)  but  a  mere  transfer  to  Saltmarsh  of  the  widow's 
mere  "  right  of  dower," — her  dower  never  having  been  assign- 
ed to  her.  We  consider  it  clear,  upon  authority,  that 
before  the  widow's  dower  has  been  assigned  to  her,  she  has  no 
estate  in  the  land ;  and  her  mere  "  title  of  dower  is,  for 
most  purposes,  nothing  more  than  a  right  of  action,  and, 
consequent!}',  transferrable  in  no  other  mode  than  by 
release  to  the  terre-tenant  by  wag  of  extinguishment.'' — Park 
on  Dower,  334,  (11  Law  Library ;)  Ridgway  and  Wife  v. 
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McAlpine,  at  the  present  terra,  and  authorities  there 
cited  ;  Green  v.  Putnam,  1  Barbour's  Sup.  Ct.  Hep.  500 ; 
Wallace  v.  Hall,  19  Ala.  R.  367 ;  Hunt  v.  Acre,  supra. 

Saltmarsh  had  no  title  to  the  real  estate,  either  legal  or 
equitable,  either  under  the  deed  or  otherwise.  The  writ- 
ing endorsed  on  the  deed,  and  signed  by  the  widow,  could 
not  operate  in  his  favor  "  hy  way  of  extmguishment ;  "  but 
could  operate,  if  allowed  to  operate  at  all,  only  as  a  con- 
veyance of  the  widow's  mere  right  of  dower.  If  it  were 
allowed  to  operate  as  a  conveyance,  it  would  invest  him 
with  the  ri2:ht  to  maintain  an  action  for  it  in  some  court. 
It  cannot  be  allowed  so  to  operate,  but  must  be  treated 
as  wholly  inoperative ;  and  Saltmarsh  must  be  viewed 
and  treated  as  one  who  took  and  retained  possession  of  the 
real  estate  without  right  or  title. 

We  understand  the  chancellor  to  have  directed  the 
register,  among  other  things,  that  if  in  obeying  and  exe- 
cuting the  order  of  reference,  he  allowed  any  part  of 
Saltmarsh's  claim  of  indebtedness  against  the  estate  of 
Rutherford,  he  should  charge  Saltmarsh  with  rent  to  the 
extent  shown  in  the  order,  by  deducting  such  rent  from 
Saltmarsh's  claim  ;  and  that  he  should  also  deduct  from  Salt- 
Tnarsh's  claim  the  reasonable  value  of  the  widow's  dower  inter- 
est, unless  Saltmarsh  abandoned  the  aforesaid  transfer  or 
conveyance  of  her  claim  to  dower.  We  have  shown  above, 
that  Saltmarsh  got  nothing  by  that  transfer  or  convey- 
ance— that  it  was  void;  we  must  hold,  therefore,  that 
the  chancellor  erred  in  directing  the  deduction  on  account 
of  the  dower  interest.  In  all  other  respects,  the  decree 
of  the  chancellor  is  fully  as  favorable  to  Saltmarsh  as  it 
should  have  been. 

From  the  view  we  take  of  the  case,  the  same  conclu- 
sion, as  against  him,  -  would  be  attained,  if  we  were  to 
sustain  his  assignments  of  error  as  to  the  testimony  of 
Bower,  and  as  to  the  exceptions  to  the  interrogatories  to 
George  Haige,  and  to  the  testimony  of  F.  L.  Owen. 
And  as  it  is  unnecessary  to  a  correct  decision  of  the  pres- 
ent appeal,  taken  by  Saltmarsh,  we  decide  nothing  as  to 
these  assignments  of  error,  further  than  to  say,  that  how- 
ever the  law  may  be  as  to  them,  the  other  matters  appear- 
27 
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iug  in  the  record  show  that  he  has  no  right  to  complain 
of  any  part  of  the  decree  of  the  chancellor,  except  that 
part  which  directed  the  deduction  on  account  of  the  dower 
interest.  In  that  particular,  the  decree  is  reversed ;  in  all 
other  respects,  it  is  affirmed. 

As  the  main  question  in  the  case,  and  all  others  except 
the  one  above  pointed  out,  were  correctly  determined 
against  Saltmarsh,  and  as  in  chancery  cases  we  have  a 
discretion  as  to  costs,  we  think  it  proper,  upon  the  case  as 
presented  by  the  record,  to  tax  him  with  the  costs  of  this 
court,  although  in  the  single  particular  above  pointed  out 
there  was  an  error  committed  against  him.  That  error 
could  not  possibly  have  affected  him,  if  he  had  abandoned 
the  transfer  or  conveyance  of  the  widow's  claim  to  dower. 
That  transfer  gave  him  no  right,  and  the  abandonment  of 
it  would  not  have  cost  or  lost  him  any  thing.  "When  he 
comes  here  to  obtain  the  correction  of  such  an  error,  and 
all  the  main  questions  are  decided  against  him,  we  will 
correct  the  error,  but  at  his  costs.  Our  predecessors  went 
greatly  beyond  this  in  Powell  v.  Williams,  14  Ala.  476 ; 
and  we  are  not  sure  that  we  could  follow  that  case  in  all 
things. 

This  decision  must  be  understood  as  confined  to  the 
points  made  by  the  assignments  of  error  of  Saltmarsh, 
the  appellant.  Let  the  cause  be  remanded  for  further 
proceedings. 


Stone,  J.,  not  sitting. 


GARNER,  NEVILLE  &  CO.  vs.  LEVERETT. 

[bill  in  equity  for  rescission  of  contract.] 

.  Abandonment  of  possession  by  purchaser. — When  a  purchaser  of  land  seeks  a 
r  scission  of  the  contract  in  equity,  on  the  ground  of  mistake,  want  of 
title,  or  defect  of  title,  he  is  required  first  to  abandon  the  possession  of  the 
land,  unless  its  retention  is  necessary  for  his  reimbursement  or  indemnity ; 
but,  where  fraud  is  the  ground  of  his  application,  a  diflferent  rule  prevails. 
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2.  Sents  and  profits. — The  right  to  the  rents  and  profits  of  the  land,  during  the 
purchaser's  occupation,  does  not  pass  to  an  assignee  of  the  notes  given  for 
the  purchase-money  ;  nor  can  such  assignee  assert  any  right  to  them,  when 
made  a  defendant  to  the  purchaser's  bill  for  rescission,  except  through  the 
agency  of  a  cross  bill. 

3.  Purchaser's  counsel  fees  not  deducted  from  rents  and  profits. — The  purchaser  is 
not  entitled  to  a  deduction  from  the  amount  of  rents  and  profits  during  his 
possession  of  the  land,  for  his  counsel  fees  in  the  suit  for  rescission  ;  but 
the  allowance  of  such  a  deduction  by  the  chancellor  is  not  available  on 
error  to  an  assignee  of  the  notes  given  for  the  purchase-money. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Hiram  B.  Leverett,  against  Ran- 
som Harrell,  Francis  Harrell  and  wife.  Garner,  Neville 
&  Co.,  and  Henry  L.  Reynolds ;  and  sought,  1st,  the 
rescission  of  a  contract,  by  which  complainant  purchased 
certain  lands  from  said  Ransom  Harrell ;  and,  2d,  an  in- 
junction of  two  judgments,  obtained  by  said  Garner, 
Neville  &  Co.  and  Reynolds,  respectively,  as  assignees  of 
the  two  notes  given  for  the  purchase-money.  The 
ground  on  which  a  rescission  of  the  contract  was  sought, 
was  the  two-fold  fraud  of  said  Ransom  Harrell,  the  vendor, 
1st,  in  representing  to  the  complainant,  who  was  a  stran- 
ger in  the  county  where  the  lands  lay,  that  he  had  a  per- 
fect title  to  the  said  lands,  free  from  all  incumbrances, 
when  there  was  a  subsisting  mortgage  on  them  for  a  large 
amount,  executed  by  the  said  Ransom  ;  and  2d,  after  com- 
plainant learned  on  inquiry  from  the  probate  judge  that 
the  legal  title  to  said  lands  was  not  in  said  Ransom,  but 
in  his  brother  Francis  Harrell,  exhibiting  and  delivering 
to  him  a  forged  deed,  purporting  to  be  executed  by  said 
Francis  Harrell  and  wife,  and  to  convey  the  said  lands  to 
complainant.  The  contract  was  made  in  February,  1852 ; 
and  the  bill  was  filed  on  the  8th  August,  1853.  The 
purchase-money  agreed  to  be  paid  was  $1,000,  for  which 
complainant  executed  his  two  notes,  for  $500  each,  pay- 
able on  the  1st  January,  one  in  1853,  and  the  other  in  1854. 
One  of  these  notes  was  assigned  by  said  Ransom  Harrell 
to  Garner,  Neville  &  Co.,  who  recovered  a  judgment 
against  complainant  before  the  filing  of  the  bill;  and  the 
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other  was  assigned  to  said  Reynolds.  Myer  &  Rogers, 
the  holders  of  the  outstanding  mortgage  on  the  lands, 
having  obtained  a  judgment  on  the  notes  which  it  was 
given  to  secure,  filed  their  bill  in  equity,  in  June,  1853, 
for  a  foreclosure  of  the  mortgage.  Both  the  Harrells  had 
left  the  State  before  the  bill  was  filed,  and  were  alleged 
to  be  insolvent.  The  complainant  did  not  abandon  the 
possession  of  the  lands  before  filing  his  bill,  because,  as  he 
alleged,  he  was  unable  to  surrender  them  to  his  vendor, 
and  thought  it  best  to  retain  the  possession  for  his  own 
indemnity. 

Decrees  pro  confesso  were  duly  entered  against  Ransom 
Harrell  and  Francis  Harrell  and  wife,  on  publication 
against  them  as  non-residents.  Separate  answers  were 
filed  by  Garner,  iTeville  &  Co.  and  Reynolds ;  insisting 
that  they  were  purchasers  of  the  complainant's  notes  for 
valuable  consideration  without  nolice,  and  that  he  was 
chargeable  with  constructive  notice  of  the  mortgage  to 
Myer  &  Rogers,  which  had  been  regularly  recorded. 
They  insisted  on  proof  of  the  material  averments  of  the 
bill,  of  which  they  were  personally  ignorant;  and  Rey- 
nolds incorporated  in  his  answer  a  demurrer  to  the  bill 
for  want  of  equity. 

On  final  hearing,  on  the  pleadings  and  proof,  the  chan- 
cellor decreed  a  rescission  of  the  contract  of  sale,  and  a 
perpetual  injunction  of  further  proceedings  at  law  on  the 
notes  for  the  purchase-money;  and  instructed  the  master, 
in  stating  the  account  between  complainant  and  said 
Ransom  Harrell,  to  "  charge  complainant  with  the  use  and 
occupation  of  the  premises,  and  credit  him  with  taxes 
paid  by  him  on  the  land,  and  witb  the  value  of  necessary 
and  permanent  improvements  erected  thereon  by  him 
during  his  possession  under  the  contract,  and  with  the 
costs  of  this  suit,  and  with  reasonable  solicitors'  fees  for 
the  prosecution  of  the  same." 

Garner,  Neville  &  Co.  and  Reynolds  appeal  from  this 
decree,  and  now  assign  it  as  error. 

Dargan  &  Hall,  and  P.  Hamilton,  for  appellant. 
A.  R.  Manning,  contra. 
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WALKER,  J. — The  vendor  of  the  complainant  perpe- 
trated a  most  gross  and  flagitious  fraud  upon  him.  The 
fraud  consisted  in  the  representation  that  the  title  was 
good,  when  the  vendor  had  incumbered  it  with  a  mort- 
gage, to  secure  a  debt  equal  to  the  value  of  the  land;  and 
in  the  delivery  of  a  deed  to  the  complainant  as  genuine, 
to  which  the  vendor,  without  authority,  subscribed  the 
names  of  a  third  person  and  his  wife,  wtiom  he  repre- 
sented to  have  the  title.  The  vendor  has  left  the  State, 
anxi  is  insolvent,  and  the  mortgage  is  not  discharged.  The 
bill  for  a  rescission  was  filed  within  a  reasonable  time 
after  a  discovery  of  the  fraud.  Upon  these  facts,  the  com- 
plainant was  entitled  to  a  rescission,  without  an  abandon- 
ment of  possession. 

If  the  want  of  title,  or  deficiency  in  the  title,  or  a  mis- 
take, had  been  the  ground  of  the  application  for  a  rescis- 
sion, it  would  have  been  essential  that  the  complainant 
should  have  first  abandoned  the  possession,  unless  a 
retention  had  been  necessary  for  his  reimbursement  or 
indemnity. — Young  v.  Harris,  2  Ala.  108 ;  Elliott  v.  Boaz, 
9  Ala.  772 ;  Greenlee  v.  Gaines,  13  Ala.  198 ;  Parks  v. 
Brooks,  16  Ala.  529;  Read  v.  Walker,  18  Ala.  323; 
Foster  v.  Gressett,  29  Ala.  393;  Gallagher  v.  Wither- 
ington,  29  Ala.  420.  "Where  fraud  is  the  ground  of  the 
application,  a  different  rule  prevails.  There  an  abandon- 
ment of  possession  is  not  necessary  to  the  maintenance 
of  a  bill  for  rescission,  as  is  held  in  Cullum  v.  Bank,  4  Ala. 
37,  §  10,  and  Read  v.  Walker,  supra;  see,  also,  Long  & 
Long  V.  Brown,  4  Ala.  622.  The  distinction  between 
fraud  and  other  grounds  for  a  rescission  is,  that  fraud 
itself  taints  and  vitiates  the  contract.  Eraud  alone  is,  in 
equity,  sufficient  to  avoid  it. 

In  a  court  of  law,  a  restoration  of  the  property,  or  an 
ofier  to  restore  it,  would  be  necessary,  before  the  contract 
could  be  treated  as  annulled.  But  a  court  of  chancery, 
unlike  a  court  of  law,  may  require  as  a  condition  prece- 
dent 10  the  rescission  an  abandonment  of  the  land,'  and 
the  payment  for  the  use  and  occupation  by  the  purchaser; 
and  therefore  does  not  adopt  the  same  principle  which 
prevails  at  law.     Such  is  the  flexibility, of  courts  of  equity, 
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in  adapting  their  decrees  to  the  actual  condition  of  the 
parties,  that  its  pervading  excellence,  in  the  language  of 
Mr.  Justice  Story,  is,  "that  it  varies  its  adjustments  and 
propositions  so  as  to  meet  the  very  iorm  and  pressure  of 
each  particular  case,  in  all  its  complex  habitudes." — Coffin 
V.  Newsom,  2  Kelly,  640.  In  this  last  cited  case,  the 
supreme  court  of  Georgia,  in  an  able  opinion,  maintain 
the  proposition  which  we  have  asserted,  both  by  argu- 
ment and  authorities,  which  seen  to  us  altogether  satis- 
factory. 

[2.]  The  rents,  for  the  period  of  the  complainant's  occu- 
pation, were  due  to  the  vendor,  and  not  to  the  assignees 
of  the  notes  given  for  the  purchase-money.  The  latter 
had  no  lien  on  those  rents,  and  the  vendor's  right  to  them 
did  not  pass  with  the  assignment  of  the  notes.  They 
could  only  recovery  those  rents  as  creditors  of  thie  vendor, 
subjecting  a  demand  due  him  to  the  payment  of  their 
claims.  That  object  could  only  be  accomplished  through 
the  agency  of  a  cross  bill.  The  assignees  of  the  notes  in 
this  case,  having  filed  no  cross  bill,  asserting  their  rights 
as  creditors  of  their  co-defendant,  and  asking  an  appro- 
priation of  the  sum  due  him  to  their  benefit,  had  no  right 
to  any  portion  of  the  money  ascertained  to  be  due  for  the 
occupation  of  the  land.  It  follows,  that  the  chancellor, 
in  ordering  the  payment  to  them  of  the  value  of  the  use 
and  occupation  of  the  land,  less  the  counsel  fees  of  the 
complainant,  has  rendered  a  decree  more  favorable  to 
them  than  the  law  authorized. 

[3.]  The  chancellor  certainly  erred,  in  permitting  the 
complainant  to  retain  the  amount  necessary  to  pay  his 
solicitors  out  of  the  rents  due  his  vendor;  but  this  error 
was  to  the  prejudice  of  the  vendor,  and  not  of  the 
assignees  of  the  notes,  who  alone  appeal  and  assign  error. 
Although  the  case  would  on  this  point  be  reversible  upon 
an  assignment  of  error  by  the  complainant's  vendor,  it  is 
not  reversible  upon  the  assignment  of  error  by  the 
assignees  of  the  notes  for  the  purchase-money. 

There  is  no  error  in  the  record,  prejudicial  to  the  appel- 
lants.    The  decree  of  the  court  below  is  affirmed. 
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BILl.rN'GSLEA  vs.  WARE. 

[bill  in  equity  to  open  settlement  op  partnership  accounts.] 

1.  On  what  grounds  equity  wiU  open  settlement  of  accounts. — A  settlement  of  part- 
nership accounts,  between  parties  who  dealt  with  each  other  at  arms'-length. 
will  not  be  opened  in  equity  on  account  of  the  impaired  health  and  depress- 
ed spirits  of  one  of  the  parties,  when  the  evidence  is  not  suflScient  to  estab- 
lish his  mental  unsoundness. 

2.  Compromise  of  settlement  bars  equitable  relief. — Equity  will  not  open  a  settle- 
ment of  partnership  accounts,  on  proof  of  errors  or  mistakes,  when  it  appears 
that  the  parties  dealt  with  each  other  at  arms'-length,  and  that  the  balance 
struck  against  the  the  party  complaining  was  afterwards  adjusted  by  vol- 
tary  compromise,  by  which  a  large  deduction  was  made  in  his  favor. 

3.  Mistake  in  stated  account  not  cognizable  in  equity  when  legal  remedy  is  adequate. — A 
mistake  in  calculating  the  value  of  land,  agreed  to  be  taken,  at  a  specified 
price  per  acre,  in  part  payment  of  the  amount  due  from  plaintiff,  as  adjusted 
by  compromise  of  a  larger  balance  found  due  from  him  on  settlement  of 
partnership  accounts,  constituting  in  effect  a  mere  over-payment,  is  no 
ground  for  equitable  relief,  when  it  appears  that  his  note  for  the  balance  of 
the  amount  ascertained  against  him  on  the  compromise  is  still  unpaid. 

4.  Relief  must  conform  to  allegations  and  prayer. — Under  a  bill  seeking  to  open  a 
settlement  of  partnership  accounts,  on  the  ground  of  errors,  omissions  and 
mistakes,  and  to  cancel  a  mortgage  given  by  complainant  to  secure  the 
payment  of  his  note  for  the  balance  found  against  him,  and  alleging  that 
nothing  is  justly  due  from  him  on  a  proper  accounting,  the  complainant 
cannot  have  a  decree  for  the  reformation  of  the  mortgage,  nor  for  the  re 
demption  of  the  mortgaged  property. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  C.  C.  Billingslea,  against  Robert 
J.  Ware  and  Thomas  M.  Cowles,  and  sought  to  open  a 
settlement  of  partnership  accounts  between  the  parties, 
and  to  cancel  a  mortgage  given  by  complainant  to  secure 
the  payment  of  his  notes  for  the  balance  found  against 
him  on  that  settlement.  The  partnership  between  the 
parties  was  formed  in  1834,  for  the  purpose  of  buying  and 
selling  Indian  lands  on  speculation.  The  settlement  was 
had  in  July,  1848,  and  occupied  several  weeks ;  the  par- 
ties being  personally  present,  and  also  represented  by 
counsel.     On  that  settlement,  a  balance  of  $21,000,  or 
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thereabouts,  was  found  against  Billingslea ;  but  this  bal- 
ance was  reduced,  by  voluntary  compromise  between  the 
parties,  to  ^^15,000.  To  secure  this  latter  balance^  Bil- 
lingslea executed  his  two  notes  to  the  other  parties,  for 
$2,250  each,  secured  by  a  deed  of  trust  on  slaves  ;  and  for 
the  residue  they  agreed  to  take  a  tract  of  laud  from  him, 
which  w^as  valued  at  $15  per  acre.  The  alleged  grounds 
of  relief  against  this  settlement  were,  1st,  complainant's 
mental  incapacity  and  physical  debility  at  that  time,  which 
rendered  him  unable  to  properly  conduct  the  settlement 
on  his  part,  and  of  which  the  other  parties  took  undue 
advantage  ;  and,  2dly,  errors  and  mistakes,  to  his  pre- 
judice, which  occurred  on  the  settlement.  The  record  is 
very  voluminous,  but  the  opinion  of  the  court  renders  a 
more  detailed  statement  of  the  facts  unnecessary.  On 
final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill ;  holding,  that  the  complainant  showed  no 
sufBcient  reason  for  setting  aside  the  compromise ;  and 
that  the  partnership  books,  exhibited  by  him  on  notice 
from  the  other  partners,  and  which  had  been  kept  by 
him,  showed  on  their  face,  from  mutilations,  erasures  and 
interlineations,  that  he  had  been  tampering  with  the  evi- 
dence on  which  the  account  depended.  The  decree  of  the 
chancellor  is  now  assigned  as  error. 

JS".  W.  Cocke,  and  John  A.  Elmore,  for  the  appellant. 
Watts,  Judge  &  Jackson,  and  Wm.  P.  Chilton,  contra. 

STONE,  J.— Conceding  that,  in  July,  1848,  the  time 
when  the  parties  had  a  settlement.  Dr.  Billingslea  was  in 
impaired  health,  and  depressed  in  spirits;  yet  the  evi- 
dence utterly  fails  to  establish  any  mental  unsoundness 
which  can  relieve  him  from  responsibility  for  his  acts,  or 
place  him  in  a  more  favorable  attitude  for  opening  those 
transactions,  than  if  no  attempt  had  been  made  to  prove 
mental  infirmity.  The  main  testimony  oflered  in  his 
favor  on  this  point  of  contest,  is  that  of  Dr.  Bradley,  Dr. 
Graham,  and  Mr.  Mitchell.  It  is  opposed  by  the  stub- 
born facts  which  occurred  during  the  settlement,  as  proved 
by  Mr.  Welsh,  the  clerk  of  their  joint  choice,  and  Judge 
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Mays,  at  that  time  the  attorney  and  confidential  adviser 
of  Dr.  Billingslea.  The  inference  arising  from  these  facts, 
is  fortified  and  sustained  by  the  testimony  of  the  wit- 
nesses Phillips,  Stewart,  Owen,  Wyman,  Blue,  Belar, 
Tarrant,  Jewett,  "Wyatt,  Fowlkes,  and  perhaps  some 
others.  There  can  be  no  doubt  that  Dr.  Billingslea  was 
then  sane.— Watts  v.  Gayle,  20  Ala.  R.  817,  826-7,  and 
authorities  cited. 

[2.]  In  1834,  a  partnership  was  formed  between  the 
complainant  and  the  defendants,  for  the  purchase  and 
sale  on  speculation  of  lands  known  as  "  Indian  reserved 
lands."  Dr.  Billingslea  was  the  chief  operator,  and  was 
also  both  treasurer  and  book-keeper.  Messrs.  Ware  and 
Cowles  furnished  the  capital  for  the  purchases.  These 
purchases  yielded  a  large  profit  on  the  investment ;  and 
at  the  close  of  active  operations,  there  remained  some 
lands  undisposed  of. 

Other  companies  were  also  formed,  having  the  same 
object;  and  in  two  or  more  of  these  companies,  these 
partners  became  interested.  The  interests,  however,  of 
the  several  partners  were  not  always  equal.  The  opera- 
tions of  these  companies  also  yielded  profits. 

Before  the  year  1848,  Dr.  Billingslea  and  Dr.  Ware 
became  unfriendly.  In  the  summer  of  that  year,  the 
partners  came  together  for  a  settlement ;  Dr.  Billingslea 
of  the  one  part,  and  Dr.  Ware  and  Mr.  Cowles  of  the 
other.  An  accountant  was  employed  as  clerk,  and  Dr. 
Billingslea  was  represented  both  by  himself  and  by  coun- 
sel. The  work  of  stating  the  account,  preliminary  to  a 
settlement,  consumed  many  days.  Their  investigations 
were  marked  neither  by  harmony  nor  confidence.  At  the 
close,  a  balance  was  stated  against  Dr.  Billingslea,  and  in 
favor  of  Messrs.  Ware  and  Cowles,  of  about  twenty-one 
thousand  dollars.  A  proposition  was  then  made  by  Mr. 
Cowles,  to  compromise  and  settle  the  entire  account,  if 
Dr.  Billingslea  would  pay  fifteen  thousand  dollars.  Dr. 
Billingslea  accepted  the  ofifer,  and  subsequently  Dr.  Ware 
also  acceded  to  the  proposition,  on  the  conditions  which 
are  found  incorporated  in  the  agreement  which  was  then 
executed  by  the  several  parties.     That  agreement  is  copied 
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in  the  record,  and  clearly  shows  that  the  parties  intended 
to  settle  finally,  so  far  as  Dr.  Billingslea  was  concerned, 
all  matters  connected  with  their  land  transactions,  and  to 
dissolve  their  said  copartnership.  Thereupon,  Dr.  Bil- 
lingslea paid  and  secured  Messrs.  Ware  and  Cowles  the 
sum  which  had  been  agreed  on  in  compromise,  and  the 
settlement  was  regarded  as  closed.  One  note  of  two 
thousand  two  hundred  and  fifty  dollars,  executed  by  Bil- 
lingslea in  settlement,  and  secured  by  mortgage  on  slaves 
with  power  of  sale,  remained  unpaid  when  this  bill  was 
filed. 

The  bill  in  this  case  alleges  that,  at  the  time  of  the  set- 
tlement, Dr.  Billingslea's  mind  was  not  sound,  and  that 
advantage  was  taken  of  his  condition  ;  and  he  specifies 
many  errors,  which  he  avers  were  made  in  the  settlement, 
greatly  to  his  prejudice.  The  alleged  errors  range  them- 
selves under  several  classes,  among  which  we  mention  the 
following : 

1.  In  omitting  to  charge  Ware  with  cotton  received 
from  Howard,  which  was  charged  to  no  one ; 

2.  In  charging  large  sums  to  Billingslea  which  were 
received  by  Ware,  and  should  have  been  charged  to  him  ; 

3.  Important  mistakes  and  errors  of  statement  commit- 
ted by  the  clerk  in  making  up  the  account,  preliminary 
to  the  settlement — consisting  in  part  of  important  credits 
to  which  Billingslea  was  entitled,  and  which  he  did  not 
obtain  ; 

4.  Mistakes  of  calculation  in  estimating  the  agreed 
value  of  certain  lands,  turned  over  by  Billingslea  in  pay- 
ment of  the  balance  agreed  on  in  compromise.  This  4th 
item  we  reserve  for  after  consideration. 

The  mental  condition  of  Dr.  Billingslea  we  have  con- 
sidered.    Nothing  further  need  be  said  on  this  point. 

We  do  not  propose  to  inquire  into  the  extent  of  any 
errors  that  may  have  been  committed,  of  the  classes  1,  2 
and  3.  All  those  errors  preceded  the  agreement  of  com- 
promise. That  agreement,  and  the  surrounding  circum- 
stances, as  shown  by  the  testimony,  clearly  contemplated 
that  there  might  be  errors  in  the  statement  of  the  ac- 
counts.    The  items  which  come  under  classes  1  and  2, 
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had  been  the  subject  of  protracted  disputation  and  discus- 
sion; and  according  to  the  testimony,  no  charge  was  made 
against  Dr.  Billingslea,  to  which  he  did  not,  at  the  time, 
give  his  assent.  True,  many  of  the  items  were  never 
admitted  by  hira  to  be  just ;  but  he  gave  his  assent  that 
they  should  be  charged  against  hira.  It  is  not  shown  that 
either  of  the  parties  had  any  knowledge  of  the  errors  of 
calculation  into  which  the  clerk  was  betrayed. 

"We  have,  then,  this  plain  state  of  facts :  A  protracted 
settlement  was  had,  at  arms'-length,  by  parties  between 
whom  there  existed  no  confidence.  No  fraud,  or  undue 
influence,  was  practiced  during  that  settlement,  of  which  we 
have  any  proof  A  balance  of  over  twenty-one  thousand 
dollars  was  found  against  Dr.  Billingslea,  and  he  volunta- 
rily entered  into  a  compromise  of  all  matters  connected 
with  the  settlement,  and  by  it  secured  to  himself  a  reduc- 
tion from  his  apparent  indebtedness  of  over  six  thousand 
dollars. 

Compromise  is  a  species  of  contract ;  and  when  it  rests 
on  a  valuable  consideration,  it  is  alike  binding  with  other 
contracts  of  corresponding  solemnity.  The  consideration, 
in  this  case,  is  the  release  to  Billingslea  of  the  six  thou- 
sand dollars. — See  Addison  on  Con.  96  ;  Stewart  v.  Brad- 
ford, 26  Ala.  410.  This  species  of  contract  cannot  be 
weakened  or  destroyed,  by  proof  that  less  was  due  than 
the  sum  agreed  to  be  paid.  If  such  were  the  case,  com- 
promises would  lose  all  their  healing  properties. 

The  case  of  Paris  v.  Dexter,  15  Yerm.  379,  was,  in  its 
legal  bearings,  strikingly  like  the  present.  The  court 
said :  "  To  grant  the  relief  prayed  for,  the  orator  must 
prove  that,  at  the  time  he  gave  the  note,  he  was  in  such 
an  imbecile  state  of  mind  as  to  be  incapable  of  under- 
standing the  nature,  efiect  and  extent  of  the  business  he 
was  transacting,  arising  from  some  temporary  cause,  or 
the  infirmities  of  age ;  or  he  must  show  such  overreaching 
and  fraud  on  the  part  of  the  defendant,  as  will  make  it 
unconscionable  for  him  to  retain  it." 

In  Allis  V.  Billings,  2  Cush.  19,  the  court  said,  "  a  com- 
promise and  settlement,  fairly  made,  of  a  doubtful  claim, 
are  binding  on  the  parties,  and  are  not  to  be  open  to  fur- 
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ther  controversy." — See,  also,  1  Story's  Equity,  §  131; 
Hoge  V.  Hoge,  1  Watts,  163,  217  ;  Mitchell  v.  Ivey,  5Litt. 
71  ;  Trigg  v.  Read,  1  Humph.  529 ;  Steele  v.  White, 
2  Paige,"478. 

We  find  in  this  case  no  legal  ground  for  opening  the 
compromise. 

The  mistake  or  miscalculation  in  the  matter  of  the 
pa^'ment  by  Billingslea  of  the  amount  agreed  to  be  paid 
to  Ware  and  Cowles,  stands  on  a  diiFerent  principle.  Ac- 
cording to  our  understanding,  that  mistake  occurred  under 
the  following  circumstances: 

Pending  the  negotiation  for  a  settlement,  it  was  admitted 
that  Dr.  Billingslea  had  an  interest  in  the  undisposed-of 
tract  of  land,  known  as  the  east  half  of  section  thirty-one, 
township  eighteen,  and  range  twenty-two,  called  "  the 
Yarger  tract."  His  interest  in  that  tract  was  one-third 
of  its  value;  but,  under  the  contract  of  partnership,  the 
tract  was  chargeable  in  the  first  instance  with  the  money 
invested  in  its  purchase.  It  was  agreed  by  the  parties 
that  its  value  should  be  fixed  at  $15  per  acre,  or  the 
round  sum  of  fortj^-eight  hundred  dollars ;  and  that  Ware 
and  Cowles  would  take  from  Billingslea  his  interest  in 
the  above  tract  at  the  above  rate,  in  part  payment  of 
what  might  be  found  due  from  Billingslea  on  settlement. 

The  parties,  Billingslea  and  Ware,  are  at  issue  on  the 
question  of  interest  on  this  item.  The  calculation  at  the 
time  of  the  settlement,  and  which  is  in  evidence,  shows 
that  interest  w^as  allowed  for  the  period  of  six  and  a  half 
years  ;  and  from  this  fact  we  would  hold,  that  interest  was 
to  be  allowed  for  the  time  above  stated. 

As  we  understand  the  facts,  the  price  of  this  land  was 
fixed  and  agreed  on.  The  sum  $742  26,  actually  allowed, 
was  not  one  of  the  facts  covered  by  the  compromise.  A 
mistake  was  clearly  committed,  by  subtracting  from  the 
agreed  value  of  the  "Yarger  tract  of  land,"  the  cost  of 
that  particular  tract,  when  the  entire  cost  of  all  the  part- 
nership lands  had  been  previously  accounted  for.  The 
credit  allowed  for  this  item  was  only  $742  26,  when  it 
should  have  been,  according  to  our  calculation,  $2,432. 

This  was  a  mistake,  not  made  in  stating  the  account,  but 
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in  paying  the  agreed  balance;  simply  an  over-payment. 
In  other  words,  this  item  of  payment  was  placed  $1689  74 
below  its  real  amount,  thus  leaving  for  after  payment 
that  apparent  balance  over  the  real  amount.  The  after 
payment  was,  then,  an  over-payment  to  the  above  extent. 
The  question  arises,  whether  this  over-payment  gives 
equity  to  this  bill,  or  has  the  complainant  an  adequate 
remedy  at  law  ?  In  this  question  is  necessarily  implied 
another;  namely,  does  the  correction  of  this  error  render 
a  re-investigation  of  the  account  necessary  ? 

We  are  satisfied  that,  if  a  re-statement  of  the  accounts 
which  preceded  the  compromise  is  a  necessary  pre-requi- 
site  to  the  correction  of  the  error  above  pointed  out,  then 
such  re-investigation  and  re-statement  are  precluded  by 
the  terms  of  the  compromise.  We  think,  however,  that 
the  Correction  does  not  involve  a  re-statement  of  the 
account  proper.  No  calculation  need  be  re-made,  save 
that  which  relates  to  the  payment  of  the  agreed  balance. 
We  have,  then,  the  simple  question  of  an  over-payment 
by  mistake. 

Money  paid  by  mistake  can  be  recovered  in  an  action 
of  indebitatus  assumpsit.  So,  if  property  be  paid  and 
received  as  money,  it  is  regarded  as  money,  and  all  the 
incidents  of  money,  as  to  the  forms  of  legal  proceedings, 
attach  to  it. — Cameron  v.  Clarke,  11  Ala.  259,  263 ;  Stew- 
art V.  Connor,  9  Ala.  803. 

But  the  principle  is,  in  this  case,  presented  in  a  still 
stronger  light.  Two  notes  were  given  to  secure  the  bal- 
ance of  the  purchase-money.  One  of  those  notes,  amount- 
ing to  two  thousand  two  hundred  and  fifty  dollars,  was 
outstanding  and  unpaid  when  this  suit  was  brought. 
That  note,  to  the  amount  of  the  mistake  above  pointed 
out,  is  without  consideration  ;  and  for  this  partial  failure 
of  consideration,  the  note  is  clearly  open  to  defense  at 
law.     This  fact,  then,  cannot  give  equity  to  the  bill. 

It  is  contended  for  appellant  that  another  item  of  pay- 
ment stands  in  the  same  category  with  the  one  we  have 
been  considering.  If  this  be  so,  it  is  governed  by  the 
same  legal  principles.  We  state,  however,  that  after 
carefully  examining  the  record,  we  do  not  find  enough  in 
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it  to  justify  US  in  affirming  that  there  was  any  other  mis- 
take committed,  in  the  act  of  paying  the  agreed  balance. 
We  cannot  discover  how  the  item  of  $1146  50  was  ap- 
plied ;  and,  inasmuch  as  there  was  both  a  partnership  and 
private  settlement,  the  uncertainty  must  operate  against 
the  complainant. 

[4.]  If  it  be  contended  tbat  the  bill  can  be  sustained  as, 
one  to  reform  the  mortgage  or  deed  of  trust,  the  answer 
is  that  there  are  no  averments,  nor  is  there  any  attempt  in 
the  bill,  to  accomplish  this  object.  If  it  be  further  con- 
tended, that  this  bill  may  be  regarded  and  upheld  as  one 
to  redeem  the  mortgaged  property,  we  answer,  that  the 
frame  and  prayer  of  the  bill  forbid  this.  This  is  a  bill  to 
open  the  entire  settlement,  and  to  cancel  the  mortgage, 
on  allegations  that  nothing  is  due;  and  there  is  no  aver- 
ment by  the  complainant  of  readiness  to  perform,  or  ten- 
der of  the  amount  due. — Nelson  v.  Dunn,  15  Ala.  E.  502 ; 
Paulling  V.  Meade,  23  Ala.  Rep.  505 ;  Spoor  v.  Phillips, 
27  Ala.  193 ;  Johnson  v.  Culbreath,  19  Ala.  348 ;  Martin's 
Heirs  v.  Tenison,  26  Ala.  Rep.  738 ;  Shep.  Dig.  296,  §  6 ; 
Equity  Draftsman,  317. 

In  any  aspect  in  which  we  can  view  the  case,  we  find  no 
ground  for  reversing  the  chancellor's  decree.  It  is  there- 
fore affirmed,  with  costs. 


MARTIN  vs.  DOLLAR. 
[bill  in  equity  for  reformation  of  sheriff's  deed.] 

,  Void  deed  not  reformed. — Equity  will  not  reform  a  sheriflF's  deed,  on  account 
of  an  incorrect  description  of  the  land,  when  the  sale  itself  was  a  nullity 
because  the  judgment  under  which  it  was  made  was  void. 

,  Levy  of  attachment  by  constable. — A  constable  has  no  authority,  in  this  State, 
to  levy  or  serve  an  original  attachment,  issued  for  a  sum  exceeding  fifty 
dollars,  and  returnable  to  the  circuit  court ;  and  a  judgment  by  default, 
predicated  on  such  void  levy,  is  absolutely  void. 
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Appeal  from  the  Chancery  Court  of  St.  Clair. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  John  Martin,  the  appellant,  seek- 
ing the  reformation  of  a  sherift"'s  deed  in  the  description 
of  the  land,  and  an  injunction  of  an  action  at  law  insti- 
tuted by  the  defendant  in  the  judgment  for  the  recovery 
of  the  land.  The  land  was  sold  in  1838,  under  a  judg- 
ment of  the  circuit  court  against  one  John  Dollar,  and 
was  purchased  by  the  plaintifi",  who  afterwards  sold  and 
conveyed  to  Fendall  Robertson.  The  chancellor  held  the 
deed  void,  and  therefore  incapable  of  reformation,  because 
the  judgment  against  Dollar  was  predicated  on  the  levy 
of  an  original  attachment  by  a  constable.  He  therefore 
dismissed  the  bill,  and  his  decree  is  now  assigned  as  error, 

Morgan  &  Martin,  for  appellant. 
B.  T.  Pope,  contra. 

RICE,  C.  J. — If  the  judgments  of  the  circuit  court, 
under  which  the  complainant  became  the  purchaser  of 
the  lands  at  the  sherifl''s  sale,  were  void,  the  alleged  mis- 
takes in  the  sherifl''s  deed  cannot  be  corrected  in  a  court 
of  equity;  because  the  sale  of  the  lands  under  such  judg- 
ments was  a  nullity,  and  passed  no  title,  either  legal  or 
equitable,  to  the  purchaser,  (Stewart  v.  l^uckolls,  15  Ala. 
225 ;)  and  it  would,  therefore,  be  useless  and  vain  for  the 
court  to  correct  the  mistakes  in  the  deed,  even  if  they 
existed.  The  mere  correction  of  them  could  not  possibly 
benefit  the  purchaser.  To  render  him  any  service,  the 
court  would  have  to  go  further,  and  create  for  him  a  title,  in 
the  face  of  facts  which  showed  he  had  none.  The  court 
cannot  go  that  length. 

[2.]  The  judgments  of  the  circuit  court  were  by  default. 
There  was  no  notice  or  service  of  any  kind,  except  the 
levy  of  the  original  attachments,  by  which  the  suits  in 
which  the  judgmentsAvere  rendered  were  commenced. 
That  levy  was  made^^T  constable,  although  each  of  the 
attachments  was  issued  for  more  than  fifty  dollars,  and 
was  made  returnable  to  the  circuit  court.     If  that  levy 
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did  not  give  that  court  j^irisdiction  to  render  the  judg- 
ments, it  had  no  jurisdiction  to  render  them,  and  they 
are  void. — Eslava  v.  Lepretre,  21  Ala.  552,  and  cases  cited 
infra.  The  counsel  for  the  complainant  has  not  pointed 
out  any  law,  which  authorizes  a  constable  to  serve  or  levy 
an  original  attachment,  issued  for  a  sum  exceeding  fifty 
dollars,  and  made  returnable  to  the  circuit  court;  nor 
have  we  been  able  to  find  any  such  law.  "We  decide, 
therefore,  that  a  constable  has  no  authority  to  serve  or 
levy  such  attachment;  that  a  service  or  levy  of  it  by  him 
is  absolutely  void,  and  will  not  give  the  circuit  court 
jurisdiction  to  render  a  judgment;  and  that  the  judg- 
ments of  the  circuit  court,  resting  as  they  do  only  upon 
such  levy  or  service,  are  void. — Reed  v.  Perkins,  14  Ala. 
536 ;  Harris  v.  Hardeman,  14  How.  (U.  S.  Sup.  Ct.)  Rep. 
334 ;  Eslava  v.  Lepretre,  supra ;  Edwards  v.  "Wickliffe, 
7  Ala.  715;  Gresham  v.  Leverett,  10  Ala.  384;  Blount  v. 
Traylor,  4  Ala.  667;  Caldwell  v.  Meador,  4  Ala.  755; 
Brooks  V.  Godwin,  8  Ala.  296;  Dew  v.  Bank,  9  Ala.  323. 
It  results  from  the  foregoing  views,  that  the  complain- 
ant shows  no  right  to  relief,  and  that  the  decree  of  the 
court  below  must  be  affirmed.  The  appellant  must  pay 
the  costs  of  the  appeal. 


WHITE  vs.  WIGGIKS. 

[bill  in  equity  to  establish  set-ofp.] 

1.  Whm  legal  set-off  is  cognizable  in  equity. — One  legal  demand  may  be  set  oflf 
against  another  in  equity,  when  the  defendant  is  insolvent. 

2.  Construction  and  effect  of  answer. — A  literal  denial  in  the  answer  of  a  mate- 
rial allegation  of  the  bill,  although  it  might  be  held  insuflScient  on  excep- 
tions, cannot  be  deemed  an  admission  of  the  allegation. 

3.  Burden  of  proof. — The  onxis  of  proving  a  material  allegation  of  the  bill, 
which  is  not  admitted  in  the  answer,  is  on  the  complainant. 

Appeal  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  James  B.  Clark. 
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WiiBB  &  Inge,  for  appellant. 
S.  F.  II ALE,  contra. 

WALKER,  J.— The  bill  seeks  to  set  off  one  legal 
demand  against  another,  and  is  not  maintainable  in  the 
absence  of  some  equitable  ground  of  protection  against 
the  payment  of  the  respondent's  demand. — T.  C.  and  D. 
R.  R.  Co.  V.  Rhodes,  8  Ala.  221.  The  ground  of  equity 
alleged  is  the  insolvency  of  the  defendant,  and  that  is 
sufficient  if  it  be  established. 

[2.]  In  determining  whether  the  defendant's  insolvency 
is  established,  we  must  inquire  whether  the  answer  can  be 
regarded  as  admitting  it,  and  if  not,  whether  it  is  proved 
by  the  witnesses. 

The  allegation  of  the  bill  is,  "that  the  said  Richard 
"W.  Wiggins  is  notoriously  and  hopelessly  insolveiit." 
The  answer  of  the  defendant  says :  "  That  although  he 
is  very  poor,  and  has  been  compelled  to  labor  hard  to 
support  himself  and  ftimily,  still  he  has  always,  up  to  the 
present  time,  been  able  to  pay  his  debts,  and  hopes  and 
expects  in  future  to  be  able  to  do  so:  that  at  the  last 
term  of  the  circuit  court  for  Greene  county,  judgments 
to  the  amount  of  three  hundred  and  eighty  dollars  were 
obtained  against  this  respondent  and  others,  as  his  sureties ; 
that  in  a  few  days  he  expects  to  be  able  to  settle  up  the 
same;  and  that  heretofore  no  executions  against  him  for 
any  amount  have  been  returned  "  no  property;  and  this 
respondent  therefore  denies  that  he  is  notoriously  and 
hopelessly  insolvent,  or  that  he  is  entirely  unable  to  pay 
his  debts,  and  avers  that  the  same  is  untrue."  Tlie 
answer  again  says,  in  response  to  a  specific  interrogatory, 
"that  he  is  not  insolvent  as  alleged  in  said  bill." 

Looking  to  the  averment  of  the  bill,  and  the  parts  of 
the  answer  responsive  to  it,  as  above  presented,  shall  we 
regard  the  defendant's  insolvency  as  admitted?  The 
authority  cited  in  support  of  the  affirmative  of  this  ques- 
tion, is  Grady  v.  Robinson,  28  Ala.  289.  The  point  to 
be  decided  in  that  case  was,  whether  the  defendant  was 
a  member  of  a  certain  partnership.  The  answer  denied, 
in  general  terms,  that  the  defendant  was  a  partner ;  but 
28 
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tlie  denial  was  connected  with  a  statement  of  facts,  in 
such  a  manner  as  to  show,  in  the  judgment  of  the  court, 
that  it  was  based  upon  the  faci-s  stated,  was  a  conclusion 
inferred  thereform,  and  was  made  merely  on  account  of 
those  facts  and  by  authority  of  them,  and  was  intended 
to  be  a  denial  only  so  far  as  was  justified  by  those  facts. 
The  facts  did  not  negative  the  averment  that  the  defend- 
ant was  a  partner,  but  were  regarded  as  virtually  admit- 
ting it.  There  was,  therefore,  in  that  case,  really  no  denial 
of  the  controverted  fact.  That  case,  when  properly  under- 
stood, does  not  disturb  the  principle  asserted  in  Savage  v. 
Benhara,  17  Ala.  119. 

The  defendant  has  not  here  contented  himself  wnth  a 
denial,  based  upon,  and  referring  to  certain  facts;  but,  in 
responding  to  a  specific  interrogatory,  has  taken  up  the 
subject  a  second  time,  and  given  a  flat  denial,  not  depend- 
ent upon  any  statement  of  facts.  This  general  denial, 
that  the  defendant  was  insolvent  as  alleged  in  the  bill, 
would,  on  exceptions  to  the  answer,  have  been  held  insuf- 
ficient, but  for  the  rule  of  practice  which  prohibits  excep- 
tions to  answers  w^here  a  verification  bj-^  oath  is  waived, 
because  a  literal  denial,  not  meeting  the  charge,  is  insufli- 
cient.— Woods  v.  Morrell,  1  John.  Ch.  103;  2  Dan.  Ch. 
PI.  and  Pr.  835.  But  it  is  not  the  case  of  an  omission  to 
answer,  because  there  is  a  plain  denial  of  the  allegation 
in  the  manner  and  form  in  which  it  is  made.  An  admis- 
sion of  an  allegation  in  a  bill  cannot  be  implied  from  the 
insufficiency  of  the  answer  to  it. — Savage  v.  Benham, 
supra ;  Parkman  v.  Welch,  19  Pick.  231. 

[3.]  Under  the  pleadings,  the  onus  of  proving  the 
defendant's  insolvency  was  upon  the  complainant.  We 
have  carefully  examined  the  entire  evidence  in  the  case, 
and  are  unanimously  of  the  opinion,  that  it  is  not  suffi- 
cient to  authorize  us  to  hold  that  it  establishes  the  allega- 
tion of  insolvency. 

The  decree  of  the  court  below  is  affirmed,  at  the  costs 
of  appellant. 
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PROUT  vs.  ROBERTS'  ADM'R. 

[bill  in  equity  fob  bescission  of  contract  on  okound  of  fbadd.] 

1.  When  purchaser  may  rescind  for  fraud. — If  the  vendor  conceals  a  known  and 
material  defect  in  his  title  or  incumbrance  on  it,  and  thereby  induces  the 
purchaser  to  make  the  contract,  this  is  a  fraud,  for  which  the  purchaser 
may  claim  a  rescission  of  the  contract  in  equity,  tJiough  he  has  received  a 
deed  with  covenants  of  warranty. 

2.  Weight  of  contradicted  answer  as  evidence. — An  answer,  contradicted  in  a  ma- 
terial point,  loses  all  weight  as  evidence. 

Appeal  from  the  Chancery  Court  of  Franklin. 
Heard  before  the  Hon.  John  Foster. 

This  bill  was  filed  by  James  Roberts  in  his  life-time, 
and  was  afterwards  revived  in  the  name  of  his  administra- 
tor. Its  object  was  to  obtain  the  rescission  of  a  contract, 
by  which  said  Roberts  purchased  certain  lands  from  one 
H.  "W".  Prout,  and  an  injunction  to  restrain  the  collection  of 
the  notes  for  the  purchase-money,  which  had  been  trans- 
ferred to  one  James  D.  Long.  The  chancellor,  on  final 
hearing,  rendered  a  decree  in  tavor  of  the  complainant, 
which  is  now  assigned  as  error  by  the  defendants. 

John  A.  K'ooe,  for  the  appellants. 
William  Cooper,  contra, 

STONE,  J. — A  vendor,  who  conceals  from  his  vendee 
a  known  and  material  defect  in,  or  incumbrance  on  his 
title,  and  thereby  induces  him  to  purchase,  is  guilty  of  a 
fraud,  for  which  the  vendee  may  claim  a  rescission  of  the 
contract. — Cullum  v.  Branch  Bank,  4  Ala.  21 ;  Harris  v. 
Carter,  3  Stew.  233 ;  Young  v.  Harris,  2  Ala.  Rep.  108  ; 
Greenlee  v.  Gaines,  13  Ala.  R.  198 ;  Bonham  v.  Walton, 
24  Ala.  513 ;  Gressett  v.  Foster,  29  Ala. ;  Lanier  v.  Hill, 
23  Ala.  554 ;  McLemore  v.  Mabson,  20  Ala.  137. 

In  such  case,  chancery  will  rescind  on  timely  applica- 
tion, even  though  the  contract  be  evidence  by  deed,  with 
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covenants  of  warranty,  covering  the  defect  of  title  in  the 
conceahnent  of  which  the  fraud  was  perpetrated. — Cnl- 
lum  V.  Branch  Bank,  supra  ;  "Williams  v.  Mitchell's  Adni'r, 
30  Ala. ;  RealM^^^'oD^t;  18  Ala.  323. 

Whether  it  is  necessary,  in  any  case,  for  a  vendee  who 
8eeks^^-i'ie^1M'6li'*of  a^-^^  for  the  purchase  of  land, 

qn  the  groiifld  of\fr4iud,  |;p  abandon  the  possession  before 
UasfiiGSiysyfej-^iifYjej^neq^  J>ot  in  this  case  determine.  The 
purGh'asBp4n''tl5fit8  ciis6  did  abandon  the  possession,  within 
£f'i'^e¥^6lifib%f^/lT^'affcei''hd  discovered  the  fraud,  and  before 

hia^^jip^^i^l^^i^^itfe -i^^fefe'''  rescission. — Wray  v.  Furniss, 
27  Ala.  471." 

The  bill  alleges,  that,  at  the  time  complainant  pur- 
chased the'M»id«'fil  biadtPOversy,  the  most  valuable  portion 
of  the  tract — that  gnuwhich  the  niill  stood,  and  which 
formed  the  chief  inducement  to  the  purchase — was  the 
8ja>bjeM>'tPff  i«trf  i^$cinf»i-l+^'9jice  in  favor  of  Westmoreland  ; 
tJial3,^b^riej5ipt(J^)Q^,Qfnthli^.  incumbrance  was  known  to  H. 
^;(iiPtMi)^.t,j!t|ii^  >:(^fi4f>i!-;y4ind  that  "fraudulently,  and  with 
iayfeeiijtijtiQi  e;^ftl5  aHldjWro^g  and  defraud  your  orator,  he 
kepfc;)1k^.)[f49t(S(!Qqft<?,Q§Ll§4<  fi'om  j^our  orator,"  and  repre- 
s^ijttjftcj  tfe%tf  ^^i^panlfifiapa^e  a  good  and  sufficient  title  in 
ffeefi&impleKjllQftro^i^in^nt  further  avers,  that  he  "was 
^Y^)Q^Jyf:Vl^fli^.pl'kwl■^of  the;true  state  of  facts  at  the  time  he 

made  th^pv»Jlyl?.#^ro{i.t  7 

The  answer  does  not  deny  complainant's  ignorance  of 
this  incumbrance,  but.aflfmits  it  by  strong  implication,  by 
denying  that  he,  Prout,  had  any  knowledge  of  the  deed 
of  trust  referred  to.  He  does  not,  however,  deny  that  he 
liUjf^i]e,,f)f;,j^t|;l:ij§rQQ|fi,3t^f»>9je-.  of  Westmoreland's  judgment. 
]^a|;^ejQp|..it;©fj^'^y^^yej,]^lie  land  of  the  incumbrance  crea- 

t8(ittet^'^i|J>»?^^M$^?Kr{^k  establishing  a  transfer  of  the 
la,iT!^'^y;^|^^l4:,.i§-ji}pfj;ic)rJ9s  satisfactory.  He  also  sets  up 
a.fa^^J^^ontgf  (^^^yujgment,  under  the  agreement  to 
pj^r,]^^,.i5)k;p,r^^^l-ke  f^'^^.due  the  attorney;  but  the  proof 
8ljf^j>'3,-^ttat/}ii|.^jg;5^ni,^iit  was  violated,  and  nothing  paid 

The  witf^!pjfs,.^e^femj95eland  proves,  positively,  that  H. 
"V^»,^,^'p^t.^^,Jf:p9^p|5^e  deed  of  trust  to  him,  before  he 
(^rPt-^Q^.^ql^.^  Sf^^f^$-s  Witnesses  Matthews  and  Bui- 
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lard  strongly  corroborate  the  evidence  of  Westmoreland  ; 
and  the  relations  which  the  two  Fronts  sustained  to  each 
other,  and  to  this  property,  coupled  with  the  well  estab- 
lished fact  that  P.  II.  Prout  knefw'of'the  deed  of  trust  to 
Westn)oreiand,  constrain  us  to  hold,  that  the  answer  of 
Front  m  this,  its  most  important  particular,  is  overturned 
by  the  proof:  ;.^,,j,,.  ,,,iT-.:.so«  \  swU^a^^^jL  .i 

Looking  at  this  entire  recordii  •w^qdomotf.ftntertat.ii  a 
doubt  that  Roberts  was  induced'tb  tilakethfeptfreha^^ 
the  fraudulent  concealment  on  the  partof'B/.  W^^^^  pf 

an  incumbranc«  on  the  property,!  jji  a.nJQ.U)i!>t(  aiPiiQ^t;Q($nal 
to  the  value  of  the  property  itself. '">Neitbep«anw©id<yflbt 
that  the  mill,  and  the  quarter  86'eti(>h  l)f  1aW<]"ofii^'Mfl(Jh'  it 
stood,  were  the  chiet  inducements,  t9.^th.e,pu,i:pi^a^^>j-,.^y^cl 
that,  without  that  quarter,  the  otluei?.  Lands; ^te<o£'viit{tl/K  or 
no  value.  '•**"«'  "« ^'■''  ''"^'V'*  ^''-  ^'^  '^s-^^''^ 

[2.]  It  is  alleged  for  appellant,  that  there  is  a  fatal  vari- 
ance between  the  contract  set  otit'irt  f-H^  b¥f!,^lan(I'trTa't  set 
up  in  the  answer;  that  the  ans^e^U^^iesjfioli^ivfe -t^Sl-'the 
bill,  and  is  not  disproved  by  the  requisite  measure  of  proof. 
The  reply  to  this  is,  that  the  an^wSH  being  <3i^|)r^vfejd  iTi  its 
most  material  point — a  point  fn^'Mii^h'^^'as-^iffiettit^io 
believe  the  defendant  could  l^'bonfestl^'mMa^keft-^it 
loses  all  weight  as  evidence,  and!  ^air>d&onl^«;g- it' j;>leiidi^»g 
necesf  ary  to  form  the  issue. — 8^e  l^kvh  4'i'!l;M<lliratin, 
20  Ala.  662;  Gnnnv.  Brantley,''^^Ala^^  g^^-v/Uiivdei-it^iis 
rule,  tlie  evidence  of  Chancellor  T6Wh<JssuM^G«yy'P3?oit4s 
the  contract,  substantially  as  allegieGtiill'tfewftl'h-'-'^'^^-*  ^^'^  , 

Neither  the  answer  of  Long  in  ^tMs  (^^i3,indr4li«3iproi&f, 
makes  a  case  for  the  applicatidtJ  cifiHh6'irul'0'afes6¥tejd-'l)ri 
the  5th  head-note  to  Lanier  v.  Hillj-25--:^3a.v554;^^i  ih'ni'fr 

We  deem  it  unnecessary  to  nioti^Q:  aiiy  <i>tbiGr  i|w^tlons 
presented  in  the  argument.  Th&3fec?e<gidf  ttii'«eIiftaiSe4l£jr 
is  affirmed,  with  costs.  'hiiUjuui  btui  c.oiiUiii  rO:U:b 

;'■*  &b'iOY/ Oil)  iiid  i^iamlq 
'hh  fii  IrjahiUwo  Ylhuii-^ho 
nr  hu'ji op.\n'fthnh:lq  -31! T 
VjiiO  .)/;  ^hl'^m\Rq-Llon  -loi 
ba-J'iob  mo'i\ 'loiiol  u  hnf; 
oirAoii 'ifjfls:  ,doidv7   ,io81 


430  ALABAMA. 


White  V.  Hass. 


WHITE  vs.  HASS. 

[action  on  promissory  note,  by  payee  aoainst  maker.] 

1.  Alteration  of  note. — The  alteration  of  a  note  alter  its  delivery  to  the  payee^ 
by  the  erasure  of  the  place  at  which  it  was  made  payable,  is  presumed  to 
have  been  made  by  the  payee,  and,. unless  the  assent  of  the  maimer  is  proved, 
renders  the  note  void. 

2.  Merger  of  original  consideration  in  note. — Although  a  pyoraissory  note,  not  un- 
der seal,  may  not  be  a  merger  of  the  contract  for  which  it  was  given  ;  yet 
the  payee  cannot  recover  on  the  original  consideration,  when  his  recovery 
on  the  note  ig  defeated  by  proof  of  a  material  alteration  by  him,  without 
the  assent  of  the  maker,  which  rendered  the  note  void. 

3.  General  charge  on  evidence  invading  province  of  juvg. — Whenever  there  is  an 
inference  of  fact  to  be  drawn  before  the  plaintiff  can  recover,  a  general 
charge  in  his  favor  is  an  invasion  of  the  province  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  S.  I).  Hale. 

This  action  was  brought  by  Louis  B.  Hass,  against 
Robert  T.  White,  and  was  founded  on  the  defeudant'3 
promissory  note  for  |187  88,  dated  at  Clayton,  Ala.,  on 
the  1st  May,  1854,  and  payable  six  months  after  date,  to 
the  plaintiff's  order.  In  the  first  count  of  the  complaint, 
the  note  was  described  as  above ;  the  second  count  con- 
tained the  additional  averment,  that  it  was  "  payable  at 
the  office  of  plaintiff  in  !N'ew  York;  "  and  a  third  count 
was  added,  for  goods,  wares  and  merchandise  sold  and 
delivered  by  plaintiff  to  defendant.  The  only  plea,  on 
which  issue  was  joined,  was  non  est  factum. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  offered  in  evidence  a  note  which  corresponded  in 
date,  names  and  amount  with  that  described  in  the  com- 
plaint; but  the  words  "at  his  office  in  New  York,"  "as 
originally  contained  in  said  note,  were  erased  therefrom." 
The  plaintiff  also  read  in  evidence  the  protest  of  the  note 
for  non-payment,  at  Clayton,  on  the  6th  I^ovember,  1854; 
and  a  letter  from  defendant  to  plaintiff,  dated  May  8th, 
1854,  which,  after  acknowledging  the  receipt  of  a  "  bill 
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of  cigars  "  sold  by  plaintiff  to  defendant,  proceeded  as 
follows :  "  The  understanding  of  the  payment  is  incorrect. 
My  understanding  of  the  matter  was  simply  this  :  that  I 
was  to  have  this  bill  of  cigars  bought  of  you  at  six  months 
from  the  time  they  came  to  hand.  I  therefore  enclose 
you  open  note  at  the  time  mentioned,  for  the  reason  that 
we  have  no  facilities  in  bank,  and  it  would  put  me  to 
inconvenience  to  have  the  same  made  payable  in  bank; 
and  you  may  rest  assured  that  I  do  not  object  to  have  my 
note  payable  in  bank  on  the  ground  that  I  do  not  intend 
paying  it  punctually,  for  it  shall  be  met  to  the  day."  A 
postscript  was  added  to  this  letter,  in  these  words :  "  At 
the  maturity  of  this  note,  send  it  to  some  friend  of  yours, 
either  in  Clayton  or  Eufaula,  and  you  shall  have  the  cash  ; 
and  inform  to  home  sent." 

"  The  plaintiff  then  examined  one  Collins  as  a  witness, 
who  testified,  that  said  letter  was  written  by  him  for 
defendant,  and  at  his  request,  and  sent  to  plaintiff;  that 
he  also  wrote  said  note  which  defendant  signed;  that  said 
note,  when  signed  by  defendant,  contained  the  words  '  at 
his  office  in  ]!^ew  York, '  which  had  been  erased  since  its 
delivery  to  plaintiff;  also,  that  he  (witness)  was  a  mer- 
chant ;  and  that  an  '  open  note '  meant  a  note  paj-able  at 
the  office  of  the  payee,  like  the  one  sued  on ;  and  that  said 
note  was  given  for  cigars  purchased  by  defendant  from 
plaintiff.  The  plaintiff  then  introduced  one  Petty  as  a 
witness,  who  testified,  that  the  note  sued  on  was  sent  to 
him  at  maturity  for  collection ;  that  he  presented  it  to 
defendant  for  payment ;  that  defendant  said,  he  would 
pay  one  hundred  dollars  in  cash  on  said  note,  if  time  was 
given  him,  and  the  balance  b}^  the  first  day  of  January 
next  thereafter ;  that  he  (witness)  not  being  at  liberty  to 
act  farther  in  the  premises,  turned  the  note  over  to  the 
notary-public  by  whom  it  was  protested.  The  plaintiff 
also  proved,  that  the  legal  interest  of  New  York  was  seven 
per  cent. 

"This  was  all  the  evidence;  and  thereupon  the  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they 
must  find  for  the  plaintiff  the  amount  of  said  note  with 
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interest ;  "  to  which  charge  the  defendant  excepted,  and 
which  he  now  assigns  as  error. 

E.  C.  Bullock,  for  the  appellant,  cited  the  following 
cases  :  Brown  v.  Jones,  3  Porter,  420 ;  Davis  v.  Carlisle, 
6  Ala.  513;  Oakey  v.  Wilcox,  3  Howard,  331  ;  Chitty  on 
Bills,  204;  Martindale  v.  Follett,  IN.  H.  95;  Whi'tner 
V.  Frye,  10  Missouri,  348 ;  IN'ewell  v.  Mayberry,  3  Leigh, 
254  ;  'Mills  v.  Starr,  2  Bailey,  359  ;  Maste"r  v.  Miller,  4''T. 
R.  320;  Powell  v.  Divett,  15  East,  29;  Burchfield  v. 
Moore,  25  Eng.  Law  and  Equity  R.  123  ;  Arrison  v.  Ilarm- 
stead,  2  Penn.  (Barr,)  195. 

James  L.  Pugii,  contra^  cited  Humphreys  v.  Guillow, 
13  N.  H.  385 ;  Sutton  v.  Toomer,  7  Barn.  &  Cress.  416. 

RICE,  C.  J. — The  alteration  of  the  note  was  material, 
and  appears  to  have  been  made  after  its  delivery  to  the 
payee.  The  presumption  is,  that,  the  alteration  was 
made  by  him  ;  and  it  is  well  settled,  that  such  alteration 
of  a  note  b}''  the  payee,  without  the  assent  of  the  maker, 
renders  the  note  void.  The  alteration  being  shown,  and 
the  presumption  arising  that  it  was  made  by  the  pa^-ee, 
the  burden  was  upon  him  to  prove  the  assent  of  the 
maker  to  it.  If  he  failed  to  make  that  proof,  he  was  not 
entitled  to  recover,  either  upon  the  note,  or  under  an}^ 
count  founded  on  the  same  consideration  with  the  note. 
For,  although  the  note,  not  being  under  seal;  may  not  be 
a  merger  of  the  contract  for  which  it  was  given  ;  yet,  as 
the  note  was  at  first  valid,  there  can  be  no  recovery  on 
the  contract,  unless  the  note  still  continues  valid,  and  is 
produced  in  evidence,  or  proved  to  have  been  lost  by 
time  or  accident.  And  to  allow  the  payee,  after  he  had 
designedly  made  a  material  alteration  in  the  note,  without 
the  assent  of  the  maker,  to  recover  upon  the  contract  for 
which  the  note  was  given,  would  be  to  depart  from  the 
sound  and  just  principle,  that  "no  one  shall  be  permitted 
to  take  the  chance  of  committing  a  fraud,  without  run- 
ning au}'^  risk  of  losing  by  the  event,  when  it  is  detected." 
Master  v.  Miller,  4  T.  R.   329;  Martendale  v.  Follett, 
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1  IST.  H.  Rep.  95;  Chesley  v.  Frost,  ib.  145  ;  Humphreys 
V.  Guillow,  13  ih.  385  ;  ITewell  v.  Mayberry,  3  Leigh, 
250 ;  Davidson  v.  Cooper,  13  Mees.  &  Welsby,  342 ; 
1  Greenl.  on  Ev.  §  121. 

We  will  not  say,  that  the  facts  proved  by  the  evidence 
in  the  present  case  were  not  sufficient  to  justify  the  wfef- 
ence  by  the  jury  ^  that  the  alteration  was  brought  to  the 
knowledge  of  the  defendant;  and  that,  when  brought  to 
his  knowledge,  he  assented  to  it.  But  the  court  is  not 
authorized,  in  such  a  case,  to  draw  an  inference  of  fact; 
and  without  such  inference,  the  facts  proved  did  not  war- 
rant the  court  to  declare,  as  a  conclusion  of  law,  that  the 
defendant  had  assented  to  the  alteration.  As  his  assent 
is  not  stated  by  any  witness,  nor  admitted,  the  court 
should  have  left  it  to  the  jury  to  determine  w^hether  or 
not  he  had  assented  to  the  alteration  ;  and  should  have 
charged  them,  that  if  they  believed  he  had  assented  to 
it,  they  should  find  for  the  plaintiff  the  amount  of  the 
note  and  interest.  But,  instead  of  doing  so,  the  court 
charged  the  jury,  that  if  they  believed  all  the  evidence, 
they  must  find  for  the  plaintiff  the  amount  of  the  note  and 
interest.  In  thus  charging  the  court  erred,  because  there- 
by it  took  from  the  jury  the  determination  of  the  question 
of  fact,  whether  the  defendant  had  or  had  not  assented  to 
the  alteration. 

For  the  error  above  pointed  out,  the  judgment  is  revers- 
ed, and  the  cause  remanded. 


WISWALL  vs.  STEWART  &  EASTOK 

[bill  IX  EQUITY  TO  ESTABLISH  RESULTING  TRUST  IN  LAKDS.] 

1.  Purchase  hy  trustee  enures  to  cestui  qve  trust. — If  a  trustee  buys  in  claims  or 
titles  a'l  verse  to  tlie  trust  cstnte,  the  benefit  of  the  purchase  euures  to  the 
cestui  que  trust,  on  his  election  expressed  within  a  reasonable  time. 

2.  Laches  in  election  bars  cestui  que  trust. — If  the  cestui  que  trust,  wlien  informed  of 
the  trustees'  purchase  of  an  outstanding  disputed  claim,  declines  to  consider 
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the  purchase  as  made  on  his  account,  and  engages  in  a  protracted  litigation 
with  them  for  the  establishment  of  their  legal  title  under  the  purchase,  he 
cannot  come  into  equity  after  the  lapse  of  nearly  six  years  from  the  pur- 
chase, after  the  action  at  law  has  been  decidtd  in  favor  of  the  trustees,  and 
when  the  value  of  the  lands  has  greatly  increased,  and  have  the  purchase 
held  to  have  been  made  for  his  benefit. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  "Wade  Keyes. 

This  bill  was  filed  by  Joseph  Wiswall,  the  appellant, 
against  Stewart  &  Easton,  late  partners  in  the  practice  of 
the  law,  and  sought  to  have  the  defendants  declared 
trustees  for  his  benefit  of  the  legal  title  to  a  certain  tract 
of  land.  The  tract  of  land  in  controversy,  prior  to  the 
6th  November,  1835,  belonged  to  Joshua  Kennedy,  who 
on  that  day  covenanted  to  sell  it  to  one  James  L.  Seabury, 
at  the  price  of  $3,000,  payable  in  three  annual  installments, 
and  executed  to  him  a  bond  for  titles.  Under  this  con- 
tract, Seabury  went  into  the  possession  of  the  land,  built 
a  new  saw-mill  on  it,  and  carried  on  the  business  of  mak- 
ing lumber.  In  May,  1838,  Seabury  conveyed  this  land 
by  deed  of  trust  to  Wm.  C.  Easton,  one  of  the  firm  of 
Stewart  &  Easton,  as  trustee  for  Wiswall,  to  secure  a  debt 
of  near  $10,000  ;  the  deed  containing  a  power  of  sale,  and 
being  prepared  by  said  Stewart  &  Easton  as  attorneys  of 
both  parties.  Joshua  Kennedy  died  in  the  fall  of  1838, 
or  soon  afterwards,  never  having  made  title  to  said  Sea- 
bury, but  leaving  a  will  which  was  duly  admitted  to  pro- 
bate, and  which  empowered  his  executors  to  sell  and 
convey  his  real  estate.  In  1842,  Seabury  applied  for  the 
benefit  of  the  bankrupt  act,  and  obtained  his  certificate  of 
discharge  on  the  2d  May,  1843.  His  interest  in  the 
premises  mortgaged  to  Easton,  as  trustee  for  Wiswall, 
was  included  in  his  schedule  of  assets ;  but  the  assignee 
in  bankruptcy  abandoned  it,  because  he  deemed  the 
amount  of  the  mortgage  debt  greater  than  the  value  of 
the  land.  On  the  21st  June,  1847,  Stewart  &  Easton 
obtained  a  conveyance  of  the  land  from  the  executors  of 
Kennedy,  in  payment  of  professional  fees  due  to  them 
from  said  executors  and  their  testator.     The  deed  of  trust 
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from  Seabury  to  Easton,  as  trustee  for  Wiswall,  never  was 
foreclosed ;  but,  on  the  6tli  July,  1850,  Seabury  released 
his  equity  of  redemption  in  the  premises  to  "VViswalL 
Stewart  &  Easton,  after  their  purchase  from  the  executors 
of  Kennedy,  brought  an  action  of  ejectment  for  the  lands 
against  Seabury,  who  was  still  in  possession.  They 
recovered  a  judgment  in  the  court  below,  which  was 
affirmed  on  error  by  this  court,  at  its  January  term,  1853. 
See  22  Ala.  207.  The  bill  in  this  case  was  filed  on  the 
29th  March,  1858.  The  opinion  of  the  court  renders  it 
unnecessary  to  notice  any  of  the  other  facts  of  the  case. 

The  chancellor  dismissed  the  bill,  on  final  hearing,  and 
his  decree  is  now  assigned  as  error. 

K.  B.  Sewall,  for  appellant. 
George  iS".  Stewart,  contra. 


"WAIjKEH,  J. — It  is  unquestionabl}'  the  law,  that  lU 
cestui  que  trust  has  the  option  to  take  the  benefit  of  any 
purchase  which  the  trustee  may  make,  of  claims  or  titles 
adverse  to  the  trust  estate,  upon  reimbursing  the  trustee 
to  the  extent  of  his  outlay ;  but  it  is  equally  certain,  that 
the  cestui  que  trust  must  signify  his  election  to  affirm  the 
purchase  of  the  trustee,  and  take  the  benefit  of  it, 
within  a  reasonable  time. — White  &  Tudor's  Leading 
Cas.  in  Equity,  (63  Law  Library,)  top  pages  53,  54,  55,  56, 
notes  to  Keech  v.  Sanford;  Scott  v.  Freeland,  7  8.  &  M. 
409;  Ilawleyv.  Cramer,  4  Cowen,  716;  Willard's  Equity, 
180;  Hill  on  Trustees,  536,  382;  Davone  v.  Fanning, 
2  John.  Ch.  R.  252  ;  Jackson  v.  Walsh,  14  Johns.  R.  407  ; 
Charles  v.  Dubose,  29  Ala.  367. 

Whether  or  not  the  election  of  the  cestui  que  trust  has 
been  seasonably  expressed,  is  not  determined  by  any  fixed 
rule,  but  depends  upon  the  circumstances  of  the  case.  It 
becomes  necessary,  therefore,  for  us  to  look  into  the  cir- 
cumstances of  this  case,  to  ascertain  whether  the  election 
of  the  complainant  to  take  the  benefit  of  the  purchase 
made  by  the  defendants  was  seasonably  expressed.  The 
purchase  of  defendants  was  made  nearly  six  years  before 
the  bill  was  filed,  which  was  the  first  intimation  by  the 
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■complainant,  so  far  as  we  are  advised,  of  an  intention  or 
wish  to  treat  the  purohase  as  made  for  his  benefit.  The 
comphiinant  knew  of  the  purchase,  either  at  the  time  it 
was  made,  or  within  a  short  time  thereafter.  He  had 
reason  to  believe  that  the  defendants  purchased  \A'ith  a 
view  to  let  him  have  the  land  in  payment  of  debts  due 
him.  After  the  purchase,  the  complainant  repudiated  it, 
as  one  to  which  he  woiild  not  consent.  At  tlie  time  of 
the  purchase,  the  land  was  held  by  one  Seabury,  who  had 
conveyed  to  a  trustee  for  the  benefit  of  the  complainant, 
by  deed  of  trust  for  the  security  of  a  debt,  and  who  held 
under  some  arrangement  with  the  complainant,  whereby 
the  latter  forbore  to  foreclose  his  deed  of  trust.  Seabury 
denied  the  title  acquired  by  the  purchase  of  the  defend- 
ants, who  instituted  an  action  of  ejectment,  of  which  it  is 
inferrible  the  complainant  was  cognizant,  and  which  con- 
tinued for  several  years.  Pending  the  action  of  ejectment, 
Seabury  conveyed  to  the  complainant  his  entire  interest 
in  the  land.  In  the  action  of  ejectment,  a  judgment  was 
rendered  for  the  defendants,  from  which  a  writ  of  error 
to  this  court  was  sued  out.  In  this  court,  the  judgment 
of  the  circuit  court  in  the  action  of  ejectment  was  affirm- 
■ed.  After  th-e  affirmance  of  that  judgment,  for  the  first 
time  the  complainant,  by  tiling  the  bill  in  this  case,  claim- 
ed that  the  purchase  by  defendants  should  be  treated  as 
one  made  for  his  benefit.  When  the  defendants  bought, 
they  gave  certainly  the  full  value  of  the  land,  and  more 
than  the  complainant  had  offered,  or  was  willing  to  give. 
The  land  afterwards  continued  to  deteriorate,  and  its  value 
■depreciated  for  some  time;  but  the  bill  and  testimony 
authorize  the  conclusion,  that  its  value  increased  before 
the  commencement  of  this  suit. 

Under  these  circumstances,  shall  we  hold  that  the  com- 
plainant has,  within  a  reasonable  time,  signified  his  election 
to  take  the  benefit  of  the  purchase  made  by  the  defend- 
ants ?  Shall  the  complainant  repudiate  the  purchase  at 
first,  when  the  land  is  of  but  little  value,  and  when  the 
title  is  disputed ;  permit  the  defendants  to  pay  for  the 
eame,  and  lie  out  of  the  use  of  their  money  for  nearly  six 
years ;  dispute  the  title  derived  by  them,  and  permit  it 
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to  be  controverted  ii)  the  name  of  another,  really  for  his 
benefit,  in  a  long  litigation,  in  the  circuit  and  supreme 
courts ;  and,  after  the  title  is  established,  and  the  land  has 
probably  become  valuable,  come  in  at  the  expiration  of  a 
period  of  near  six  years,  and  claim  for  the  first  time  that 
he  affirms  the  sale  and  claims  the  benefit  ot  it?  There 
is  neither  authority,  reason,  nor  moral  right,  for  permit- 
ting him  to  do  so.  The  defendants  in  this  case  have  been 
guilty  of  no  fraud.  Conceding  to  the  complainant  every 
other  point  which  he  claims,  the  justice,  right,  and  law  of 
this  case  ai'e  against  him  upon  the  point  we  have  consid- 
ered ;  and,  therefore,  without  considering  any  other  ques- 
tiouy  we  affirm  the  decree  of  the  court  below. 


MASTERSOJ^  vs.  MASTERSON. 

[bill  l\  equity  for  settlemkxt  of  partnership  and  administkatiox.] 

1,  Service  of  amended  bill. — The  failure  to  perfect  service  of  an  amended  bill  is 
an  error  for  which  the  chancellor's  decree  will  be  reversed,  if  any  relief  was 
obtained  under  the  am'.ndment ;  nectis,  where  the  only  object  of  the  amend- 
ment, which  was  filed  after  the  cause  was  at  issue  as  to  all  the  defendants, 
was  to  allow  creditors,  if  any,  to  come  in  and  prove  their  demands  against 
the  estate  sought  to  be  settled,  and  it  appears  that  none  came  in. 

2.  What  relief  may  he  obtained  o?i  answer,  without  cross  bill. — Under  a  bill  filed  by 
the  personal  representative  of  two  deceased  partners,  against  the  widow  of 
one,  and  the  sole  infant  heir-at-law  and  legatee  of  both  the  decedents,  ask- 
ing a  settlement  of  the  partnership  accounts,  and  the  direction  of  the  chan- 
cellor in  the  administration  of  the  two  estates,  the  court  may  go  on  and 
settle  the  administrations,  and  render  a  decree  in  favor  of  the  widow  for 
her  distributive  share  of  her  husband's  estate,  without  a  cross  bill  filed 
by  her. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

The  material  facts  are  stated  in  the  opinion  of  the  court. 
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"Wm.  G.  Jones,  for  the  plaintiff,  Edward  Masterson. 
P.  &  T.  A.  Hamilton,  for  defendant,  Jas.  H.  Masterson. 
E.  S.  Darqan,  for  defendant,  Mrs.  Jane  Masterson. 

STOI^E,  J.— The  bill  in  this  case  was  filed  by  Edward 
Masterson,  against  James  H.  Masterson,  Jane  Masterson, 
and  Bishop  Portier;  the  latter  as  trustee  of  James  H. 
Masterson,  who  is  a  minor.  Two  appeals  have  been 
taken,  one  by  the  complainant,  and  the  other  by  the 
defendants.  There  has  been  a  severance  of  the  defend- 
ants, and  Mrs.  Jane  Masterson  asks  that  the  decree  of  the 
chancellor  be  affirmed.  The  complainant  and  the  other 
two  defendants  severally  assign  errors.  The  questions 
here  made  are  really  but  two : 

1.  "Whether  the  state  of  the  pleadings  justified  the  final 
disposition  of  the  cause  ; 

2.  Whether  it  was  competent  to  decree  in  favor  of 
Mrs.  Masterson,  in  the  absence  of  a  cross  bill  by  her  ? 

The  pleadings  present  the  following  state  of  facts : 
Under  the  original  bill,  service  of  subpoina  was  regularly 
perfected  on  each  of  the  defendants.  Mrs.  Jane  Master- 
son,  and  a  guardian  ad  litem  for  James  H.  Masterson,  filed 
answers  to  the  original  bill.  Bishop  Portier  did  not  an- 
swer, and  a  decree  p^o  confesso  was  taken  against  him. 
In  this  way,  issue  was  regularly  formed  on  the  original 
bill.  The  object  of  the  original  bill  was  to  settle  a  part- 
nership, and  the  administration  of  the  estates  of  the  two 
partners ;  each  of  them  having  died,  and  the  complainant 
being  the  personal  representative  of  each. 

The  amended  bill  had  but  a  single  object — namely,  to 
make  the  way  possible  for  creditors  of  the  firm,  should 
there  be  such,  to  come  in  and  prove  their  demands.  The 
amendment  did  not  aver  that  there  were  any  creditors, 
and  none  came  in.  The  amended  bill  was  served  on  Mrs. 
Jane  Masterson,  but  on  neither  of  the  other  defendants. 
It  is  here  contended,  that  the  omission  to  form  an  issue 
on  the  amendment  must  w^ork  a  reversal  of  the  chancel- 
lor's decree. 

We  concede,  that  if  any  relief  had  been  obtained  on  the 
amended  bill,  it  would  be  our  duty  to  reverse.     Such, 
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however,  was  not  the  case.  The  amendment  accom- 
plished nothing,  and  the  omission  to  perfect  service  was, 
at  most,  error  without  injury. — Jones  v.  Graham,  24  Ala. 
450 ;  Pinkston  v.  Gunn,  9  Ala.  19 ;  Spivey  v.  McGehee, 
21  Ala.  417  ;  Gilmer  &  Taylor  v.  City  Council  of  Mont- 
gomery, 26  Ala.  665. 

[2.]  It  is  conceded  that  a  defendant  cannot,  on  his  an- 
swer, obtain  any  relief,  other  than  to  be  dismissed  out  of 
court. — Harris  v.  Carter,  3  Stew.  233 ;  Cullum  v.  Erwin, 
4  Ala.  452 ;  Cummings  v.  Gill,  6  Ala.  562.  This  case, 
however,  stands  on  a  different  principle.  This  bill  was 
filed  by  the  complainant,  as  the  personal  representative  of 
both  the  partners,  Luke  and  Hugh  Masterson.  The  fact 
that  the  testators  were  partners,  and  the  complication  of 
the  accounts  growing  out  of  the  fact  that  the  complainant 
is  the  personal  representative  of  each  of  those  partners, 
are  the  main  grounds  on  which  the  peculiar  equity  of  the 
bill  rests.  The  objects  of  the  bill,  as  disclosed  by  the 
averments  and  the  prayer  for  relief,  are  to  have  the  affairs 
of  the  partnership  settled,  and  to  obtain  the  direction 
of  the  court  as  to  the  distribution  of  the  effects  of  the 
two  estates.  The  relief  granted  is  in  strict  accordance 
with  the  objects  and  prayer  of  the  bill. 

Another  principle  of  equity  jurisprudence  vindicates 
the  correctness  of  the  course  pursued  by  the  chancellor. 
When  the  court  rightfully  obtains  jurisdiction  for  one 
purpose,  it  will  generally  go  on  and  do  complete  justice 
between  the  parties. — See  Nelson  v.  Dunn,  15  Ala.  502 ; 
Prince  v.  Mitchell's  Adm'r,  30  Ala.  The  court  of  chan- 
cery, in  this  case,  rightfully  obtained  jurisdiction  of  these 
administrations  to  adjust  the  partnership  accounts,  and  to 
direct  the  administrator  in  the  matter  of  the  distribution. 
Having  proceeded  thus  far,  it  was  the  clear  right,  if  not 
the  duty  of  the  court,  to  go  on  and  do  complete  justice, 
by  settling  the  administrations. 

In  any  aspect  in  which  we  have  been  able  to  view  this 
case,  we  think  the  record  discloses  no  error  of  which 
either  of  the  appellants  can  complain. 

The  decree  of  the  chancellor  is  afiirmed,  at  the  mutual 
costs  of  the  several  adult  appellants  who  have  assigned 
errors  in  this  court. 
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WARREIS^  vs.  LEE  &  LARKIXS. 

[CaEDITOKS'  BILL  TO  ESTABLISH  AND  ENFORCE  GENERAL  ASSIOXMEXT.] 

1.  What  is  general  assignment. — A  mortgage  or  deed  of  trust,  by  ■vrlilch  one 
partucr,  who,  on  the  dissolution  of  the  partnorsbip,  agreed  to  take  all  the 
partnership  property  and  assets,  and  bound  himself  to  pay  all  the  partner- 
ship debits,  conveyed  all  the  partnership  effects,  together  with  all  his  indi- 
vidual property,  to  the  sureties  on  his  bond  of  indemnity  to  his  co-partner, 
for  their  security  and  indemnity  agninst  liability  for  tiie  partnership  debts, 
is  a  general  assignment,  (Code,  §  1556,)  and,  on  proof  of  the  grantor's 
insolvency,  enures  to  the  benefit  of  his  individual  creditors  equally  with 
the  secured  creditors. 

Appeal  from  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  AVade  Keyes. 

This  bill  was  filed  by  Jeremiah  Warren,  the  appellant, 
in  behalf  of  himself  and  such  other  creditors  of  Jacob 
Pruitt  as  might  come  in  and  contribute  to  the  expenses  of 
the  suit.  It  alleged,  that  on  the  28th  September,  1855, 
said  Pruitt  as  principal,  with  Charles  S.  Lee  and  Thomas 
P.  Larkins  as  sureties,  executed  their  written  obligation 
to  one  James  M.  Canthen,  to  indemnify  him  against  lia- 
bility for  the  debts  of  the  late  firm  of  Pruitt  &  Canthen, 
of  which  said  Pruitt  and  Canthen  were  sole  members; 
that  said  debts  amounted  to  $5,000,  or  other  large  sum, 
and  were  assumed  by  said  Pruitt  individually;  that  Can- 
then,  by  the  same  instrument,  released  to  Pruitt  all  his 
right,  title  and  interest  in  and  to  all  the  goods  and  assets 
of  the  firm,  with  the  outstanding  notes  and  accounts; 
that  on  the  next  day  Prniti  executed  a  conveyance  to  said 
Lee  &  Larkins  "of  all  his  property  of  every  kind  and  de- 
scription, which  greatly  exceeds  in  value  the  firm  debts 
of  Pruitt  &  Canthen,  to  the  payment  of  which  alone  they 
are  directed  by  said  deed  to  be  applied ;"  that  said  deed  is  a 
general  assignment,  by  which  a  preference  is  given  to  the 
creditors  of.  Pruitt  &  Canthen  over  the  other  creditors  of 
the  grantor ;  that  a  large  portion  of  the  property  con- 
veyed by  it  belonged  to  Pruitt  individually,  and  many  of 
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his  individual  debts  were  contracted  for  and  on  account 
of  it ;  that  the  grantees  refuse  to  consider  it  a  general 
assignment,  and  are  applying  the  proceeds  of  the  property 
to  the  payment  of  the  partnership  debts,  to  the  exclusion 
of  the  individual  debts  of  said  Pruitt;  that  Pruitt  is  in- 
solvent, and  was  at  the  time  of  the  making  of  said  assign- 
ment ;  and  that  he  is  indebted  to  complainant,  in  the  sum 
of  about  $2,256,  evidenced  by  three  promissory  notes, 
dated  25th  April,  1855,  and  due  respectively  on  the  lat 
January,  one,  two,  and  three  years  after  date.  The  prayer 
of  the  bill  was,  that  the  deed  might  be  declared  a  general 
assignment,  and  held  to  enure  to  the  equal  benefit  of  all 
Pruitt's  creditors;  that  the  grantees  might  be  enjoined 
from  further  disposing  of  the  property,  and  made  to 
account  for  the  proceeds  of  sale  already  received  by 
them;  and  the  general  prayer,  for  other  and  further 
relief,  was  added.  In  the  interrogatories  annexed  to  the 
bill,  the  respondents  were  required  to  answer,  "whether 
the  deed  to  said  Lee  &  Larkins  was  not  executed  as  stated 
in  the  bill ;  whether  said  assignment  did  not  embrace  all 
the  property  of  said  Pruitt;  if  not,  what  remained; 
whether  said  Pruitt  was  not  insolvent  at  the  time  of  ma- 
king the  same ;  and  whether  said  firm  of  Pruitt  &  Can- 
then  is  not  indebted  $5,000,  or  to  what  amount." 

The  deed  from  Pruitt  to  Lee  &  Larkins  recited  as  its 
consideration  the  grantees'  suretyship  on  the  grantor's 
bond  of  indemnity  to  Canthen,  and  contained  the  follow- 
ing provisions :  "  I  have  this  day,  and,  by  these  presents, 
do  hereby  bargain,  sell,  convey,  confirm,  assign  and  de- 
liver, unto  the  said  Lee  &  Larkins,  all  the  goods  that  I 
now  have  on  hand  at  Elba,  and  all  the  goods  now  in  transitu 
for  Elba  marked  to  Pruitt  &  Canthen,  and  all  my  notes 
and  accounts  made  to  me  in  1854  and  1855,  as  well  as  all 
those  made  to  Pruitt  &  Canthen  during  that  time ;  also, 
all  the  goods,  wares  and  merchandise  that  I  at  any  time 
have  on  hand  for  sale,  until  the  said  liability  is  discharged ; 
also,  my  house  and  lot  now  occupied  by  me  as  a  store- 
house, and  my  horse  and  buggy ;  all  which  are  to  remain 
in  the  possession  of  said  Pruitt,  until  the  funds  shall  be 
collected,  and  the  said  goods  sold,  and  the  business  of 
29 
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said  I'ruitt  to  progress,  but  to  pay  the  proceeds  of  said 
business  on  said  firm  debts,  so  as  to  discharge  them  as 
fast  as  they  mature.     Provided,  nevertheless,  that  if  the 
said  Pruitt  shall  so  far  neglect,  refuse  or  fail  to  meet  the 
liabilities  so  incurred  in  said  agreement,  as  to  make  said 
Lee  &  Larkins  liable  for  or  on  account  of  said  instrument, 
it  shall  then  be  lawful  for  said  Lee  &  Larkins,  by  them- 
selves, or  some  suitable  person  whom  they  may  appoint, 
to  seize  upon  the  personal  and  real  property  hereinbefore 
named,  and  advertise  the  same  for  ten  days  at  Elba,  and 
sell   the  same  for  cash,  or  so  much  thereof  as  will  be  of 
value  to  meet  said  debt  about  to  fall  against  them,  and 
to  take  into  possession  the  books,  notes  and  accounts,  and 
commence  suit  thereupon,  in  their  own  names  or  other- 
wise, to  collect  a  sufficiency  to  pay  off  the  amount  that 
may  be  against  them,  or  about  to  fall  so ;  but,  if  the  said 
Pruitt  shall  meet  the  said  liabilities,  without  harm  to  said 
Lee  &  Larkins,  then  this  obligation  to  be  void,"  &c. 
Lee  &  Larkins  filed  a  joint  answer,  in  these  words: 
"Li    relation    to    the    paper    writing    sought    to   be 
decreed   a   general   assigninent,    respondents   aver,  that 
it   was   made   under  the   followitig   circumstances,    and 
upon    the    following    considerations    and    agreements  : 
Pruitt    &    Canthen    VA'ere    partners    in    the    mercantile 
business.      In   Pruitt's   absence,    Canthen    took    posses- 
sion  of  the    effects   of   the  firm,    locked    up   the   store, 
and  refused  to  let  Pruitt  into  possession  until  he  would 
secure  him  (Canthen)  against  all  liability  on  account  of 
the  firm  debts.     Pruitt  then  came  to  these  respondents, 
who  w^ere  not  concerned  in  said  firm  business,  nor  in  any 
way  liable  for  its  debts,  and  asked  them  to  go  his  security 
on  a  bond  to  indemnify  said  Canthen  as  he  had  demanded. 
In  order  to  help  said  Pruitt  to  get  into  possession  of  said 
effects,  and  to  go  on  with  his  said  mercantile  business  on 
his  individual  account,  respondents  agreed  to  sign  said 
bond  of  indemnity  to  Canthen,  upon  the  express  condi- 
tion and  consideration  that  he  should  release  to  said  Pruitt 
all  his  interest  in  the  partnership  property  and  effects, 
and  that  Pruitt  should  mortgage  to  respondents  all  the 
property  named  in  said  deed,  to  indemnify  them  against 
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all  loss;  all  which  was  done  at  one  and  the  same  time, 
and  as  part  of  one  and  the  same  transaction.  And  re- 
spondents submit,  that  whether  said  instrument  is  a  gen- 
eral assignment  or  not  is  purely  a  legal  question  upon  the 
facts,  and  deny  that  it  was  a  general  assignment  unless 
the  law  makes  it  so  upon  the  facts ;  and  in  case  the  ques- 
tion of  general  assignment  or  not  is  regarded  as  a  matter 
of  fact,  and  not  of  law,  then  respondents  deny  it  as  a 
matter  of  fact. 

The  cause  was  submitted  for  final  decree,  on  bill  and 
answer,  and  an  agreement  of  counsel  in  these  words: 
"All  the  averments  of  fact  in  the  answer  are  to  be  taken 
as  true;  each  party  reserving  the  right  of  appeal  to  th« 
supreme  court,  as  in  other  causes."  The  chancellor  dis- 
missed the  bill,  and  his  decree  is  now  assigned  as  error. 

PuGH  &  Bullock,  for  the  appellant. 
'No  counsel  appeared  for  the  appellees. 

RICE,  C.  J. — The  main  question  is,  whether  the  deed 
executed  hj  Jacob  Pruitt  to  the  respondents,  on  the  29th 
day  of  September,  1855,  a  copy  of  which  is  set  forth  in 
*'  exhibit  B  "  to  the  bill,  is  a  general  assignment,  by  which  a 
preference  or  priority  of  payment  is  given  to  some  of  his 
creditors  over  all  his  other  creditors.  The  fads  averred  in 
the  answer  are  reconcilable  with  an  affirmative  response 
to  that  question,  and  with  the  allegations  of  the  bill  not 
denied  or  disproved  in  any  manner  whatever.  Upon  the 
facts  thus  averred,  the  "respondents  submit,  that  whether 
said  instrument  is  a  general  assignment  or  not,  is  purely  a 
legal  question  upon  the  facts,  and  deny  that  it  was  a  gen- 
eral assignment,  unless  the  law  makes  it  so  upon  the  facts  ; 
and  in  case  the  question  of  general  assignment  or  not  is 
regarded  as  a  matter  of  fact,  and  not  of  law,  then  re- 
spondents deny  it  as  a  matter  of  fact."  The  quotation 
thus  made  from  the  answer  contains  everything  in  it 
which  has  even  the  semblance  of  a  denial  or  contradiction 
of  any  of  the  allegations  of  the  bill. 

If  anything  contained  in  that  quotation  can  be  con- 
strued into  a  denial  of  any  allegation  of  the  bill,  it  cer- 
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tainly  is  a  denial  of  no  more  than  the  single  allegation 
"  that  said  paper  writing  is  a  general  assignment."  Con- 
ceding, then,  that  the  answer  does  deny  that  single  alle- 
gation, and  regarding  that  allegation  as  expunged,  the 
other  allegations  of  the  bill  not  contradicted  by  the  answer 
very  clearly  show,  that  the  deed  executed  by  Jacob  Pruitt 
on  the  29th  day  of  September,  1855,  is  a  general  assign- 
ment, by  which  a  preference  or  priority  of  payment  is 
given  to  some  of  his  creditors  over  all  others. — Holt  & 
Chambers  v.  Bancroft,  Betts  &  Marshall,  30  Ala.  Eep. 

As  the  deed  appears  to  be  of  that  character,  it  enures 
"  to  the  benefit  of  all  the  creditors  of  the  grantor  equally," 
by  virtue  of  the  provisions  of  section  1556  of  the  Code. 

The  chancellor  erred  in  dismissing  the  bill.  For  that 
error,  his  decree  is  reversed,  and  the  cause  remanded,  to 
be  proceeded  in  consistently  with  this  opinion.  The  ap- 
pellees must  pay  the  costs  of  the  appeal. 


REYNOLDS  vs.  CARTER. 

fBILL  IN  EQUITY  FOB    INJUNCTION  OF  JUDGMENT  AT  LAW.] 

I.  Statutory  judgment  against  adminietrator  for  costs,  in  malicious  action,  not  enjoined. 
A  statutory  judgmaat  for  costs  against  an  administrator  individually,  after 
the  return  of  an  execution  de  bonis  intestatis  '  no  property  found,'  will  not  be 
enjoined  in  equity  on  account  of  the  insolvency  of  his  intestate's  estate, 
when  it  appears  that  the  action  at  law  was  instituted  by  him  maliciously. 
and  witboat  reasonable  or  probable  jcause. 

Appeal  from  the  Chancery  Court  of  Lawrence. 
Heard  before  the  Hon,  John  Foster. 

R.  O.  Pickett,  for  appellant, 
Thos.  M.  Peters,  contra. 

WALKER,  J. — The  appellant,  in  his  capacity  of  admin- 
istrator, instituted  an  action  of  detinue  against  the  appel- 
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lee,  in  which  he  took  a  nonsuit,  and  judgment  for  costs 
de  bonis  intestatis  was  rendered  against  him.  Execution, 
pursuant  to  the  judgment,  was  issued,  and  returned  nulla 
bona.  Then  an  execution  de  bonis  propriis  issued  against 
the  appellant.  The  bill  in  this  case  is  filed  by  him  to  en- 
join the  execution  against  him  as  an  individual,  upon  the 
ground  that,  since  the  rendition  of  the  judgment  de  bonis 
intestatis,  the  estate  of  his  intestate,  being  insolvent,  has 
been  duly  so  declared  by  the  proper  court.  The  court  of 
chancery  ought  not  to  interfere  with  the  enforcement  of 
tfte  statutory  judgment,  resulting  from  the  return  of  nulla 
bona  on  the  execution  de  bonis  intestatis,  if  it  be  shown 
that  the  plaintiff  in  such  statutory  judgment  is  justly 
entitled  to  have  the  amount  thereof  out  of  the  defendant 
in  such  statutory  judgment. 

It  may  be  that  the  complainant  was  not  guilty  of  a 
devastavit,  which  would  render  him  liable  to  a  creditor  of 
the  estate ;  and  that,  if  the  defendant  had  no  other  de- 
fensive ground  than  the  commission  of  a  devastavit  by  the 
complainant,  it  would  not  be  proper  for  the  chancery 
court  to  interpose. — Smith  v.  Nelson,  6  Ala.  liep.  320 : 
2  Williams  on  Executors,  1529-1530. 

But  there  is  another  ground,  upon  which  we  deem  the 
complainant  in  this  case  personally  liable  to  the  defend- 
ant, for  the  amount  of  the  costs,  for  which  an  execution 
de  bonis  propriis  has  issued  against  the  former.  The  oath 
of  the  defendant  to  the  answer  was  not  waived.  The 
cause  was  heard  on  bill  and  answer,  without  evidence ; 
and  therefore,  its  responsive  allegations  are  evidence. 
The  responsive  allegations  of  the  answer  show,  that  the 
suit  at  law  was  instituted  without  any  reasonable  or  prob- 
able cause,  in  bad  faith,  and  from  malice.  Is  not  a  person, 
who,  being  the  administrator  of  an  estate,  commences  an 
action  in  his  representative  capacity,  without  any  reason- 
able or  probable  cause,  and  through  malice,  responsible 
to  the  defendant  for  the  damages  sustained  by  such 
action  ?  If  one  should  cause  an  action  of  such  a  charac- 
ter to  be  brought  in  the  name  of  another  person,  he  would 
be  liable  to  the  injured  defendant  for  the  damages  sus- 
tained.    In  the  opinion  in  Perreu  v.  Bud,  Cro.  Eliz.  794, 
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which  has  been  followed  in  the  subsequent  cases,  it  is 
said:  "If  one  procures  another  to  sue  me  without  cause, 
an  action  lies  not  against  him  who  sued  without  cause; 
but  for  this  falsity  in  procuring  mj'  vexation  an  action 
well  lies."  In  Savil  v.  Roberts,  1  Salkeld,  13,  we  find  a 
similar  statement  of  the  law,  in  the  following  words:  "If 
one  that  is  not  concerned,  as  a  stranger,  procure  another 
to  sue  me  causelessly,  I  may  maintain  an  action  against 
him  generally."  We  cite  several  authorities,  which  main- 
tain the  same  proposition,  and  discuss  generally  the  sub- 
ject ot  actions  to  recover  damages  resulting  from  vexa- 
tious suits. — 1  Co.  Litt.  161  a,  Butler  &  Hargrove's  note  1 ; 
Buller's  K  P.  12 ;  3  Bla.  Com.  126,  note;  Purton  v. 
Honner,  1  Bos.  &  Pul.  204;  Flight  v.  Leman,  Ad.  &  El. 
(K  S.)  or  45  E.  C.  L.  883 ;  Pechell  v.  Watson,  8  M.  &  W. 
691;  Baugh  V.  Killingworth,  4  Mod.  13;  Goslin  v.  VVil- 
cock,  2  Wilson,  302-305 ;  Waterer  v.  Freeman,  Hobart, 
266  ;  Grove  v.  Brandenberg,  7  Black.  (Ind.)  234 ;  Moulton 
v.  Lowe,  22  Maine,  466 ;  Bond  v.  Chapin,  8  Metcalf,  31 ; 
2  Bouvier's  Inst.  519 ;  McLaren,  Ragan  &  Co.  v.  Bradford, 
26  Ala.  616;  2  Wheaton's  Selwyn,^811. 

Is  there  any  reason,  why  an  individual  should  not  be 
liable  for  vexatious  actions  brought  in  his  representative 
capacity,  as  he  would  be  if  the  action  had  been  brought 
in  the  name  of  a  stranger?  We  can  conceive  of  none. 
The  oft'ense  and  wrong,  and  the  damage,  arc  precisely 
the  same,  if  one  brings  a  vexatious  and  causeless  suit  in 
his  representative  capacity,  as  if  he  had  brought  it  in  the 
name  of  a  stranger.  A  judgment  for  costs  cannot  be 
rendered  de  bonis  propriis,  under  our  statute,  against  the 
person  who  happens  to  be  the  administrator,  any  more 
than  if  he  were  a  stranger. — Craig  v.  Orton,  Minor,  111 ; 
Stewart  v.  Hood,  10  Ala.  600 ;  Chandler  v.  Shehan,  T  Ala. 
251 ;  Hutchinson  v.  Gamble,  12  Ala.  36. 

For  the  reasons  above  set  forth,  we  decide,  that  the  com- 
plainant is  responsible  to  the  defendant  for  the  damages 
caused  to  the  latter  by  the  action  at  law.  The  execution 
for  the  costs  of  the  action  at  law  was  returned  no  prop- 
erty found ;  and  therefore  the  defendant  has  sustained 
daraa<?e,  to  the  amount  of  his  costs,  and  the  complainant 
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should  not  be  relieved  from  the  pa^^ment  of  the  judgment 
for  that  amount,  which,  by  virtue  of  the  return  of  nulla 
bono.,  the  defendant  has  against  him. 

The  decree  of  the  court  below  is  affirmed,  at  the  costs 
of  the  appellant. 


WINTER  vs.  EOSE. 

[BILL  IN  EQUITY  TO  ENFORCE   VENUOR's  LIEN  ON    LAND  ] 

1.  IVaiver  of  defect  in  summons. — A  defendant  in  a  cbanccry  cause,  having  ap- 
piared  without  objection  in  the  court  below,  cannot  take  advantage  on  error 
of  a  defect  in  the  summons. 

2.  Form  of  decree  foreclosing  vendor^s  lien. — In  a  decree  foreclosing  a  vendor's 
lien,  it  is  not  necessary  that  a  day  should  be  given  to  the  defendant, 
beyond  the  date  of  the  decree,  within  which  he  may  pay  the  balance  of  the 
purchase-money  due,  and  thus  prevent  a  sale  of  the  land  ;  he  hus  the  right 
to  pay  the  money  at  any  time  before  the  sale  is  made,  although  not  expressly 
reservid  to  him  by  the  decree. 

3.  Frror  waived  by  consent. — A  party  cannot  complain  on  error  of  an  order 
which  was  made  with  his  consent. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Ilowell  Rose  against  John  G. 
Winter,  and  sought  to  foreclose  a  vendor's  lien  for  the 
unpaid  purchase-money  of  land.  The  chancellor  rendered 
a  decree  for  the  complainant,  from  which  the  defendant 
appeals.  There  are  nine  assignments  of  error,  none  of 
which  require  special  notice. 

Chilton  &  Gunter,  for  the  appellant. 

L.  E.  Parsons,  and  Goldthwaite  &  Semple,  contra. 

STONE,  J. — In  this  case,  the  caption  of  the  record, 
the  body  of  the  record  itself,  and  the  appeal  bond,  v^hen 
fairly  construed  in  connection  with  each  other,  show  that 
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the  decree  'pro  confesso,  the  decree  of  reference,  and  the 
final  decree,  were  all  pronounced  at  the  July  term  of  the 
court,  1857.  The  summons  was  served  on  the  defendant 
Ma}'  the  9th,  1857,  more  than  thirty  days  before  the  first 
day  of  July.  Hence,  there  is  nothing  in  those  assignments 
of  error  which  rest  on  the  assumption  that  the  record 
does  not  show  the  defendant  was  in  default. 

The  agreement  endorsed  on  the  record  shows  that  the 
decree  of  reference  was  rendered  on  a  day  subsequent  to 
the  day  on  which  the  decree  pro  confesso  was  entered ; 
and  that  the  report  of  the  register,  after  it  was  made,  lay 
over  one  day  before  it  was  confirmed.  This  disposes  of 
the  5th  and  7th  assignments  of  error. 

We  deem  it  unnecessary  in  this  case  to  determine, 
wliether  a  summons,  which  does  not  pursue  the  language 
of  section  2878  of  the  Code,  last  clause,  is  for  that  reason 
ineftectual  to  bring  the  defendant  into  court.  Whether 
the  clause  under  discussion  is  imperative,  or  simply  direc- 
tory, we  do  not  now  decide.  Its  mandate  was  so  far  re- 
garded by  the  defendant,  as  is  shown  in  his  affidavit,  that 
he  employed  a  solicitor  to  represent  him ;  and  he  subse- 
quently appeared  in  court,  and,  on  his  motion,  the  decree 
was  materially  modified.  He  made  no  objection  in  the 
court  below  on  account  of  defects  in  the  summons ;  and 
even  if  the  summons  be  defective,  he  by  making  said 
motion  waived  his  right  to  take  advantage  of  it. — Bank 
of  St.  Mary's  v.  St.  John,  25  Ala.  566,  6th  head-note. 

There  is  nothing  in  the  objection  that  the  decree  does 
not  expressly  reserve  to  defendant  the  right  to  pay  the 
money  due,  and  thus  prevent  a  sale  of  the  lands.  He 
had,  and  still  has,  the  right  to  pay  the  money  at  any  time 
before  a  sale  is  made ;  and  there  is  nothing  in  the  decree, 
which  in  the  least  impairs  that  right.  There  is  no  rule 
of  law  which  requires  that,  in  a  decree  of  foreclosure,  a 
day  shall  be  given,  beyond  the  date  of  the  decree,  within 
which  the  mortgagor  may  redeeni,  although  in  practice 
this  is  frequently  done.  The  mortgagor  is  already  in 
default,  otherwise  the  decree  would  not  have  been  pro- 
nounced. 

The  decree  does  ascertain  and  order  the  payment  of 
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^2,093  33  to  the  plaintiif.  A  larger  sura  had  been  de- 
creed, but  the  decree  was  modified  at  the  instance  of 
defendant.  It  is  true  that  a  re-reference  was  ordered,  to 
ascertain  whether  certain  interest  had  been  paid.  This 
was  done,  however,  by  the  consent  of  defendant,  and  he 
cannot  be  heard  to  complain  of  it.  Consensus  iollii  errorem. 
The  decree  of  the  chancellor  is  affirmed. 


LIDE  vs.  LIDE'S  ADM'R. 

[detinue  for  StATES  BY  HUSBAND's  ADMIXISTRATOR  AGAINST  WIDOW.] 

1.  Declarations  in  disparagement  of  title. — The  declarations  of  tbe  husband,  to 
the  efiFect  that  certain  slaves  in  his  possession  were  held  by  him  as  trustee 
for  his  wife,  and  not  as  his  individual  property,  are  admissible  evidence 
against  his  administrator,  in  an  action  against  the  widow  to  recover  the 
slaves. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  E.  "VV.  Pettus. 

This  action  was  brought  by  the  administrator  of  John 
J.  Lide,  deceased,  against  Mrs.  Mary  Lide,  the  widow  of 
the  intestate,  to  recover  certain  slaves  which  Mrs.  Lide 
claimed  as  her  separate  estate  under  a  deed  of  gift  from 
her  father.  One  of  the  pleas,  on  which  issue  was  joined, 
was  non  detinet.  On  the  trial,  as  the  bill  of  exceptions 
states,  the  plaintiff  introduced  a  witness  who  testified, 
that  said  intestate,  at  the  time  of  his  death  in  1857,  and 
for  some  years  previously,  had  possession  of  the  slaves  in 
controversy.  "  Said  witness  stated,  on  cross  examination, 
that  John  J.  Lide  and  Mary  Lide  were  husband  and  wife; 
that  said  John  J.  Lide  received  said  slaves,  after  his  mar- 
riage with  said  Mary  Lide,  under  a  deed  from  her  father, 
as  trustee  for  his  wife ;  that  he  had  frequently  heard  said 
John  J.  Lide,  whilst  in  possession  of  said  slaves,  say  that 
they  belonged  to  his  wife  and  not  to  him,  and  only  be- 
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longed  to  him  as  trustee  for  his  wife ;  that  he  had  often 
heard  Mrs.  Lide  claim  said  slaves  as  her  own  property  in 
the  presence  of  her  said  husband,  whilst  said  slaves  were 
in  his  possession,  aud  that  he  always  admitted  her  claim 
to  them."  The  court  excluded  these  declarations  of  the 
intestate,  against  the  defendant's  objection  ;  to  which  the 
defendant  excepted,  and  which  she  now  assigns  as  error. 

Martin,  Baldwin  &  Sayre,  for  appellant. 
GoLDTHWAiTE  &  Semple,  coiitra. 

RICE,  C.  J. — Upon  the  authority  of  our  former  decis- 
ions, we  hold,  that  the  declarations  of  the  plaintiff's  in- 
testate, in  opposition  to  his  own,  and  in  favor  of  his 
wife's  title,  and  which  tended  to  show  that  the  possession 
of  the  slaves  by  him  was  not  held  by  him  in  the  character 
oi  husband,  but  in  the  character  o^  trustee  for  his  wife,  were 
legal  evidence  against  the  plaintiff;  and  that  the  court 
below  erred  in  excluding  them  from  the  jury. — Gillespie 
V.  Burleson,  28  Ala.  551 ;  Machem  v.  Machem,  28  Ala.  374; 
Crabb  v.  Thomas,  25  Ala.  212;  Jennings  v.  Blocker, 
25  Ala.  415 ;  Calvert  v.  Morrow,  18  Ala.  67 ;  Oden  v. 
Stubbleiield,  4  Ala.  40;  Miller  v.  Jones,  29  Ala.  174. 

We  think  the  authorities  above  cited  will  probably  en- 
able the  court  below  to  try  the  case  properly.  For  that 
reason,  and  the  additional  one,  that  the  appellant  does 
not  insist  on  the  other  points  embraced  by  the  assign- 
ment of  errors,  w^e  leave  those  other  points  open  and 
untouched. 

For  the  error  in  excluding  the  declarations  or  admis- 
sions of  plaintiff's  intestate,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 
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FASH  vs.  RAVESIES. 

[bill  in  equitt  to  quiet  titles  and  enjoin  action  at  law.] 

1.  When  purchaser  at  sheriff  ^s  sale  will  be  protected  against  unrecorded  deed  of  trust. 
If  a  judgment  creditor,  not  having  actual  notice  of  a  deed  of  trust  not  duly 
recorded,  becomes  the  purchaser  at  the  sheriff's  sale  under  his  own  judgment, 
he  is  entitled  to  protection  as  a  purchaser  without  notice,  although  the  deed 
of  trust  had  been  recorded  before  the  sale  under  execution. 

2.  Equitable  mortgage  not  required  to  be  recorded. — The  act  of  1828,  (Clay's  Digest, 
235.  §  5,)  requiring  the  registration  of  "  all  deeds  and  conveyancf-s  "  of 
real  or  personal  property  in  trust  to  secure  debts,  does  not  include  an  agree- 
ment, not  under  seal,  by  which  an  incorporated  railroad  company,  in  con- 
sideration of  an  engagement  by  the  other  party  to  act  as  its  agents  in  the 
purchase  and  shipment  of  iron,  "  pledges  the  real  and  personal  estate  of 
said  company  "  to  secure  the  said  agents. 

3.  Constructive  notice  of  pending  suit. — A  purchaser  at  sheriff'ssale,  pending  a  suit 
in  chancery  respecting  the  property,  is  chargeable  with  constructive  notice 
of  the  equity  asserted  by  the  bill. 

4.  Conflicting  equities  between  purchasers. — A  party  having  a  junior  equity,  who 
purchases  the  legal  title,  cannot  thereby  defeat  or  postpone  the  senior 
equity  :  the  maxim  applies,  qui  prior  in  tempore  est  potior  in  Jure. 

Appeal  from  the  Cliancery  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Frederic  Ravesies  against  Leonard 
Fash,  and  sought  to  quiet  the  plaintiff's  title  to  a  tract  of 
land  of  which  he  w^as  in  possession,  and  to  perpetually 
enjoin  the  defendant  from  suing  at  law  for  its  recovery. 
The  plaintiff  claimed  the  land  under  a  deed  from  Thomas 
A.  Hamilton,  who  purchased  at  a  sale  under  a  decree  of 
the  chancery  court  on  the  2d  June,  1851;  while  the 
defendant  derived  title  under  a  purchase  at  sheriff's  sale 
in  October,  1845.  The  sheriff's  sale  was  made  under  an 
execution  issued  on  a  judgment,  which  the  defendant 
recovered  against  the  Mobile  and  Cedar-Point  Railroad 
Company  on  the  17th  December,  1841.  The  decree  in 
chancery,  under  which  the  sale  was  made  at  which  Ham- 
ilton purchased,  was  rendered  on  the  7th  April,  1851 ; 
the  bill  having  been  filed  on  the  30th  March,  1843.  That 
suit  was  instituted  by  A.  &  G.  Ralston  against  said  railroad 
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company,  and  sought  to  foreclose  an  equitable  mortgage 
on  the  real  and  personal  propert}^  of  the  company,  which 
included  the  land  now  in  controversy.  This  mortgage 
was  dated  at  Philadelphia,  on  the  81st  August,  1836,  and 
was  in  these  words : 

"  Articles  of  agreement,  made  and  entered  into  between 
J.  B.  Moore,  engineer  of  the  Mobile  and  Cedar-Point 
Railroad  Company,  of  the  one  part,  and  A.  &  G.  lialston, 
of  the  city  of  Philadelphia,  witness:  That  the  said  A.  & 
G.  Ralston,  as  agents  of  said  Mobile  and  Cedar-Point 
Railroad  Company,  agree  on  their  part  to  advance  the 
money,  purchase  in  England  at  the  lowest  cash  price,  and 
ship  in  merchantable  vessels  for  the  said  railroad  com- 
pany, one  hundred  and  sixty  and  a  half  tons  "  of  railroad 
iron,  (which  is  particularly  described ;)  "the  iron  to  be 
shipped  so  as  to  arrive,  if  practicable,  by  the  1st  April, 
1837,  or  as  much  sooner  as  practicable.  The  said  agents 
further  agree,  that  they  will  cause  the  said  iron  to  be 
inspected  in  England  by  a  competent  engineer,  at  an 
expense  not  to  exceed  sixpence  sterling  per  ton,  to  be  paid 
bj'^  said  company ;  and  will  cause  insurance  to  be  effected, 
so  as  to  cover  the  first  cost  and  charges.  The  said  Mobile 
and  Cedar-Point  Railroad  Company  agrees  to  pay  to  their 
said  agents,  A.  &  G.  Ralston,  or  their  order,  in  cash  in 
Philadelphia,  or  equivalent  thereto  at  the  rate  of  exchange 
on  London  at  which  the  United  States  Bank  at  Phila- 
delphia may  then  be  drawing,  upon  the  arrival  of  the 
iron  at  Mobile,"  &c.,  "  together  with  a  commission  of  five 
per  cent,  on  the  amount  of  the  invoices  and  charges  for 
purchasing  and  shipping  said  iron.  For  the  faithful  per- 
formance of  this  contract  on  the  part  of  the  said  Mobile 
and  Cedar-Point  Railroad  Company,  the  said  J.  B.  Moore, 
engineer  of  said  company,  pledges  the  real  and  personal 
estate  of  said  company,  as  authorized  to  do  by  the  instruc- 
tions of  F.  Ravesies,  president,  A.  D.  Durand,  secretary, 
and  A.  C.  Hollinger,  treasurer,  committee  appointed  on 
the  16th  July,  A.  D.  1836,  to  purchase  the  materials  for 
said  road,  as  per  documents  annexed." 

"  J.  B.  Moore,  p[..  S.] 

"  A.  &  G.  Ralston,  [L.  S.]" 
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On  final  hearing,  the  chancellor  rendered  a  decree  for 
the  complainant,  perpetuating  the  injunction ;  and  his 
decree  is  now  assigned  as  error.. 

E.  S.  Dargan,  for  the  appellant. 

Geo.  N.  Stewart,  and  P.  Hamilton,  coyitra. 

WALKER,  J.— The  Mobile  and  Cedar-Point  Railroad 
Company,  in  1836,  made  an  equitable  mortgage  on  its 
real  and  personal  property  to  A.  &  G.  Ralston.  The 
appellant,  Fash,  subsequently  became  a  creditor  of  the 
company,  and  recovered  judgment  against  it.  After- 
wards, a  bill  in  chancery  was  filed,  for  the  sale  of  certain 
lands  under  the  equitable  mortgage  of  A.  k  G.  Ralston. 
Pending  the  suit  in  chancery  thus  instituted.  Fash,  at  a 
sale  under  execution  issued  upon  his  judgment,  bought 
the  lands  sought  to  be  sold  by  the  chancery  suit  for  the 
satisfiiction  of  the  equitable  mortgage.  Subsequently,  the 
chancery  court  rendered  a  decree,  for  the  sale  of  the  land  ; 
a  sale  was  made  by  the  register,  and  Hamilton  purchased. 
Hamilton  then  sold  to  the  complainant,  who  went  into 
possession ;  Fash  never  having  taken  possession  under 
his  purchase.  The  question  is,  which  obtained  the  better 
title — the  purchaser  at  the  sherifl[*'8  sale,  or  the  purchaser 
at  the  register's  sale  ? 

[1.]  The  equitable  mortgage  of  the  Ralstons  was  regis- 
tered more  than  sixty  days  after  its  execution.  Fash  is 
not  shown  to  have  had  notice  of  the  equitable  mortgage 
until  the  institution  of  the  suit  in  chancery.  His  judg- 
ment was  rendered  before  the  commencement  of  that  suit. 
Having  obtained  a  lien  without  notice,  although  his  sub- 
sequent purchase  was  made  with  notice,  he  would  be  pro- 
tected against  a  prior  unregistered  deed  or  conveyance  of 
real  and  personal  property  in  trust  to  secure  the  payment 
of  debts,  which  is  required  to  be  recorded  by  the  act  of 
1828.— Clay's  Digest,  255,  §  5 ;  De  Vendell  v.  Hamilton, 
27  Ala.  156;  Jordan  v.  Mead,  12  Ala.  247:  Wallis  v. 
Rhea  &  Ross,  12  Ala.  646 ;  Daniel  v.  Sorrells,  9  Ala.  436  ; 
Ohio  Life  Ins.  and  Trust  Co.  v.  Ledyard,  8  Ala.  873. 

The  protection  of  the  judgment  creditor,  in  such  a  case, 
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is  aftbrdecl,  because  the  statute  declares  the  specified  con- 
veyances, when  not  recorded  within  the  prescribed  period, 
voidagainsl  creditors,  without  notice ;  and  the  term  "  credit- 
ors "  is  construed  to  mean  creditors  witli  a  lien. — See  the 
authorities  cited  above. 

The  statute  of  1828  has  been  uniformly  treated  as  a 
statute  for  the  prevention  of  frauds,  and  the  conveyances 
embraced  by  it  have  been  excluded  from  the  operation  of 
the  act  which  gives  eftect  to  deeds  recorded  after  the  pre- 
scribed time  from  the  date  of  their  registration.  If  the 
equitable  mortgage  in  this  case  is  embraced  in  the  act  of 
1828,  its  registration  after  the  expiration  of  the  time  pre- 
scribed in  that  act  would  avail  nothing. — Cummings  & 
Cooper  V.  McCullough,  5  Ala.  329;  Wallis  v.  Rhea  & 
Eoss,  12  Ala.  646  ;  Smith  &  Co.  v.  Zureher,  9  Ala.  209. 

Furthermore,  as  Fash  obtained  his  judgment  withcut 
notice  of  the  equitable  mortgage,  and  as  that  mortgage 
was  not  recorded  within  the  time  prescribed  by  the  act  of 
1828,  the  title  obtained  by  purchase  at  the  sheriff's  sale 
must  be  protected  against  the  equitable  mortgage,  if  it  be 
one  of  the  instruments  required  to  be  recorded. 

[2.]  But  we  decide,  that  the  contract  between  the  Mo- 
bile and  Cedar-Point  Railroad  Company,  through  its  rep- 
resentative, Moore,  is  not  oneof  the  instruments  required 
to  be  recorded  by  the  act  of  1828.  That  contract  has 
been  construed  by  this  court  in  the  case  of  the  M.  &  C.  P. 
R.  R.  Co.  V.  Talman  &  Ralston,  15  Ala.  472 ;  and  it  was 
held  in  that  case  to  have  the  effect  of  an  equitable  mort- 
gage. We  adopt  the  construction  placed  upon  the  con- 
tract in  that  case.  jSTotwithstanding  the  contract  creates 
an  equitable  mortgage,  it  does  not  follow  that  it  falls  within 
the  registry  act  of  1828. 

The  statute  requires  the  registration  of  deeds  and  con- 
veyances in  trust  to  secure  any  debt  or  debts.  The 
instrument  in  this  case  is  not  embraced  by  the  act,  unless 
it  can  be  denominated  a  deed  or  conveyance.  It  is  not  a 
deed,  because  it  is  not  under  seal.  Is  it  a  conveyance? 
It  simply  pledges  the  real  and  personal  estate  of  the  com- 
pany for  the  faithful  performance  of  the  contract  on  its 
part.     The  word  pledge,  as  decided  by  this  court  in  the 
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case  abov^e  referred  to,  must  not  be  understood  in  a  tech- 
nical sense.  It  must  receive  such  a  construction  as  to 
charge  tlie  real  and  personal  estate  of  the  company  with 
a  lien  in  equity  in  favor  of  the  Ealstons.  The  contract, 
^len,  really  amounts  to  nothing  more,  than  a  charge  of. 
the  estate  with  alien  which  may  be  enforced  in  a  court  of 
equity.  There  is  no  conveyance,  either  legal  or  equitable, 
to  the  Ralstons.  There  is  no  transfer  of  legal  or  equita- 
ble title  to  them.  They  could  not,  like  a  mortgagee,  sue 
for  and  recover  the  property  in  any  tribunal.  As  well 
might  it  be  said  that  the  vendor's  lien,  or  any  other  lien 
or  charge,  which  may  be  enforced  in  equity,  comes  within 
the  registration  laws.  In  Xew  York,  it  is  possible  a 
different  rule  might  prevail ;  because  in  that  State  "  any 
writing  in  the  nature  of  a  mortgage  "  is  required  to  be 
recorded;  and  it  is  in  reference  to  that  statute  that  the 
decision  in  Parkist  v.  Alexander,  1  Johns.  Ch.  394,  is 
made. — Morgan  v.  Morgan,  3  Stewart,  385 ;  Wing  v. 
McDowell,  Walker's  Ch.  R.  (Mich.)  175 ;  Falkner  v.  Jones, 
12'  Ala.  165;  Bryan  v.  Smith,  22  Ala.  638;  Stewart  v. 
Kirkland,  19  Ala.  162  ;  McCain  v.  Wood,  4  Ala.  263. 

[3-4.]  Fash,  having  purchased  pending  the  chancery 
suit  in  which  the  equity  of  Ralston  was  set  up,  had  con- 
structive notice  of  that  equity.  The  lis  ijertdens  was  notice 
to  him.  Whatever  equity  he  miay  have  had,  was  junior 
to  that  of  A.  &  G.  Ralston ;  and  the  purchase  of  the  legal 
title  with  notice  will  not  defeat  the  senior  equity.  As 
between  the  two  equities,  the  maxim  qui  -prior  est  in  tem- 
pore potior  est  in  jure  applies,  and  a  court  of  chancery 
"  will  not  permit  the  party  having  the  subsequent  equity 
to  protect  himself  by  obtaining  a  conveyance  of  the  legal 
title,  after  he  has  either  actual  or  constructive  notice  of 
the  prior  equity."— Grimstone  v.  Carter,  3  Paige,  421 ; 
Wing  V.  McDow^ell,  supra;  Hale  v.  Stone,  17  Ala.  557; 
1  Story's  Equity,  §§395,  396,  397,  64  a;  2  Sugden  on 
Vendors,  269.  See  the  case  of  Snetz  &  Hewett  v.  Don- 
nell,  in  manuscript,  where  this  point  is  decided. 

The  legal  title  of  Fash,  obtained  with  notice  of  the 
prior  equity,  was  subordinate  to  it ;  and,  although  older, 
is  subordinate  to  the  legal  title  of  the  purchaser  at  the 
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chancery  sale,  for  he  is  armed  with  the  equity  of  the  com- 
plainants in  the  chancery  suit. 

We  have  passed  by,  without  considering,  what  right 
the  complainant  derived  through  the  mortgage  assigned 
to  Talman,  which  was  foreclosed  in  the  same  suit  with 
Ralstons'  equitable  mortgage.  The  Talman  mortgage 
covered  only  a  portion  of  the  land  in  controversy.  It  is 
unnecessary  to  refer  to  it,  because  we  find  the  complainant 
entitled  to  all  the  relief  sought,  on  account  of  the  title 
derived  through  the  equity  of  A.  &  G.  Ralston,  which 
includes  the  entire  property. 

The  provisions  ot  the  Code  in  reference  to  registration 
do  not  apply,  and  of  course  the  case  has  been  decided 
without  reference  to  them. 
'   The  decree  of  the  court  below  is  affirmed. 


ISTOBLE  &  BROTHER  vs.  WALKER. 

[bill  in  equity  for  relief  against  osubiocs  contract.] 

1.  Measure  of  damages  on  bill  of  exchange. — The  purchaser  of  a  bill  of  exchange, 
at  a  usurious  rate  of  discount,  can  only  recover  from  his  immediate  endorser 
the  sum  paid,  with  legal  interest. 

2.  When  purchaser  of  accommodation  paper  is  chargeable  with  notice. — When  a  bill 
of  exchange,  accepted  or  endorsed  for  the  accommodation  of  the  drawer,  is 
presented  for  discount  by  him,  the  purchaser  from  him  is  affected  with  no- 
tice of  the  character  of  the  paper. 

3.  When  legal  interest  is  payable  on  usurious  contract. — A  party  to  a  usurious  con- 
tract, who  seeks  relief  against  it  in  equity,  is  required  to  pay  the  principal 
and  legal  interest ;  but  a  different  rule  prevails  as  against  a  party  who  seeks 
to  enforce  the  contract. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  Mrs.  Mary  E.  Walker,  a  feme 
covert,  suing  by  her  next  friend,  against  the  appellants, 
and  sought  to  restrain  the  sale  of  land  under  a  deed  of 


JAMJAKY  TERM,  1858. 457 

Noble  &  Brotber  v.  Wiilkir. 

trust,  on  the  ground  that  the  several  bills  of  exchange,  to 
secure  the  payment  of  which  said  deed  was  given,  were 
discounted  by  the  defendants  at  a  usurious  rate  of  inter- 
est, and  that  the  amount  really  due  on  them,  with  legal 
interest,  had  been  already  paid.  These  bills  of  exchange 
were  eight  in  number,  and  amounted  to  over  ^6,000. 
Seven  of  them  were  drawn  by  B.  W.  "Walker,  who  was 
the  husband  of  the  complainant,  "as  trustee  of  Mary  E. 
Walker,"  on  the  Mechanical  Manufacturing  Company  of 
Montgomery,  and  accepted  by  the  president  or  secretary 
of  said  company;  and  one,  for  $1500,  was  drawn  by  the 
secretary  on  the  president  of  said  company,  and  endorsed 
by  Mrs.  Walker  and  her  husband.  These  bills  were  pay- 
able at  sixty  and  ninety  days,  and  were  discounted  by 
Noble  &  Brother  at  two  and  a  half  per  cent,  per  month. 
They  were  accepted  by  the  said  company  under  a  contract 
with  said  B.  W.  Walker,  who  was  supplying  the  company 
with  lumber  from  a  saw-mill  on  Mrs.  Walker's  land, 
which  belonged  to  her  separate  estate;  and  were  presented 
to  Xoble  &  Brother,  for  discount,  by  said  B.  W.  Walker. 
The  bill  for  $1500  was  endorsed  by  Walker  for  the  accom- 
modation of  said  company,  and  was  discounted  for  the 
company  by  Noble  &  Brother.  The  said  company  be- 
coming insolvent,  the  bills  were  all  protested  for  non- 
payment; and  Mrs.  Walker  executed  a  deed  of  trust  on 
her  land,  with  power  of  sale,  to  secure  their  payment. 
The  bill  alleged,  that  the  lumber  furnished  to  the  said 
company  had  more  than  paid  the  amount  due  on  the  bills 
ot  exchange,  with  legal  interest;  and  oft'eredto  pay  what- 
ever balance,  if  any,  might  be  found  due  on  a  statement 
of  the  account. 

On  pleadings  and  proof,  the  chancellor  held  the  com- 
plainant entitled  to  relief,  and  referred  the  matters  of 
account  to  the  master,  who  reported  a  balance  of  nearly 
$5,000  in  favor  of  the  defendants;  and  on  final  hearing, 
after  the  confirmation  of  the  report,  the  chancellor  order- 
ed the  complainant's  bill  to  be  dismissed,  unless  this  sum, 
with  interest,  was  paid  by  the  next  term  of  the  court. 
From  this  decree  the  defendants  appeal,  and  here  insist 
30 
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that  the  chancellor  erred  in  not  allowing  them  the  full 
amount  of  the  bills,  with  interest  and  damages. 

Elmore  &  Yancey,  for  appellants. 
■  Clopton  &  LiGON,  contra. 

STOIN'E,  J. — There  is,  perhaps,  not  proof  enough  in 
this  record,  to  establish  the  proposition  that  the  exhibits 
numbered  five  and  ten  were  made  for  the  accommodation 
of  Mr.  Walker.  They  were  drawn  on  the  Montgomery 
Manufacturing  Company,  by  Mr.  Staples,  its  secretary ; 
and  their  discount  was  procured  by  Mr.  Walker,  the  last 
endorser.  These  transactions,  on  their  face,  have  the 
stamp  of  a  hona-jide  debt ;  and  as  the  manufacturing 
company  was  then  receiving  lumber  from  Mrs.  Walker's 
mill,  we  feel  it  our  duty  to  presume,  unless  the  evidence 
overturns  that  presumption,  that  they  were  given  in 
liquidation  of  the  debt  for  lumber. 

The  only  testimony  relied  onto  overturn  this  presump- 
tion is  that  of  Mr.  Staples.  It  is  insufficient  for  the  pur- 
pose. True,  he  testifies  that  the  company  has  paid  for  all 
the  lumber  obtained.  He  does  not,  however,  testify  that 
there  was  no  debt  when  these  bills  were  drawn;  nor  does 
he  state  when  the  company  paid  for  the  lumber.  All  he 
states  is  perfectly  consistent  with  the  hypothesis,  that 
these  bills  were  designed  to  represent  a  real  debt  from 
the  company  to  Mrs.  Walker. 

These,  w4th  all  the  other  bills  purchased  by  the  Messrs. 
i^oble  from  Mr.  Walker,  were  bought  at  a  discount  greater 
than  eight  per  cent,  per  annum.  The  question  arises, 
what,  in  such  case,  is  the  measure  of  recovery  by  the  pur- 
chaser against  his  immediate  endorser? 

This  direct  question  was  considered  and  settled  in 
Ilntchins  v.  McCann,  7  Porter,  94.  It  was  there  said  to 
be  "  a  principle  of  law,  too  well  settled  to  be  questioned, 
that  in  an  action  by  the  assignee  aginst  the  assignor,  the 
milker  having  failed  to  pay,  the  proper  measure  of  dam- 
ao-es  is  the  sum  of  money  which  constitutes  the  consider- 
ation of  the  assignment,  with  interest." — See,  also,  French 
V.    Grindle,   15  Maine,   163,  and   numerous    authorities 
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there  cited ;  Laue  v.  Stewart,  20  Maine,  98  ;  May  v. 
Campbell,  7  Humph.  450 ;  and  other  authorities  on  the 
brief  of  appellee ;  Hunt  v.  Acre,  28  Ala.  580,  597;  Reese 
V.  Walton,  4  B.  Monroe,  510. 

This  principle  vindicates  the  decree  of  the  chancellor, 
so  far  as  these  two  bills  are  concerned. 

All  the  other  bills  were  drawn  by  Walker  himself  on 
the  manufacturing  company,  and  were  accepted  and  en- 
dorsed by  the  officers  of  that  company.  These  were 
accommodation  paper,  and  the  fact  that  they  were  pre- 
sented for  discount,  and  the  money  received  by  Mr. 
Walker,  was  notice  of  their  character  to  the  Messrs.  Xoble, 
if  indeed  notice  was  necessary. — Mauldin  v.  Branch  Bank, 
2  Ala.  502-13 ;  Wallace  v.  Branch  Bank,  1  Ala.  R.  565 ; 
Carlisle  v.  Hill,  16  Ala.  398,  405;  Saltmarsh  v.  P.  &  M. 
Bank,  14  Ala.  668,  679. 

In  this  case,  it  will  be  borne  in  mind  that  Mrs.  Walker 
files  her  bill  to  obtain  relief  against  usurious  interest.  In 
such  case,  relief  is  granted  only  on  payment  of  principal 
and  lawful  interest.  It  the  Nobles  were  the  actors,  a  dif- 
ferent rule  would  prevail. — See  authorities  collected  in 
Hunt  v.  Acre,  28  Ala.  580. 

The  decree  of  the  chancellor  is  affirmed. 


CUMMING  vs.  RICHARDS. 

[action  on  fromissoky  note.] 

1.  Su^iency  of  complaint. — A  complaint  in  the  form  prescribed  by  the  Code, 
(p.  651,)  "on  promifisory  note,  by  payee  against  maker,"  is  sufficient  to 
support  a  judgment  by  default. 

2.  Time  of  service  of  summons. — Where  a  summons  is  executed  on  the  8th  day  of 
tlie  month,  the  cause  stands  for  trial  (Code,  §  2257)  at  the  ensuing  term  of 
the  court  commencing  on  the  29th. 

3.  Presumption  as  to  regularity  of  service  of  summons. — Mere  identity  of  name 
will  not,  after  judgment  by  default,  authorize  the  appellate  court  to  pre- 
sume, for  the  purpose  of  reversing  the  judgment,  that  the  sheriff  who  exe- 
cuted the  summons  on  one  of  the  defendants  was  a  party  to  the  suit. 
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Appiial  from  tlie  Cireiiit  Court  of  Monroe. 
Tried  before  the  lion.  C.  W.  Kapier. 

The  complaint  in  this  case  was  in  these  words  : 

"Charles  G.  Richards')       The  plaintiff  claims  of  the  dc- 

vs.  I  fondants  the  sum  of  four  hundred 

Samuel  J.  Gumming,  I  dollars,  due  hy  promissory  note 

Neal    McCorry,        |  made  by  them  on  the  seventh  day 

W.  J.  Gressette.      J  of  March,  1853,  and  payable  on 

the  first  day  of  January-,  1854,  with  interest  thereon." 

The  summons  was  issued  on  the  24th  September,  1855. 
Service  was  acknowledged  by  the  defendants  Curamings 
and  Gressette  on  the  1st  October;  and  the  summons  was 
executed  on  McCorry,  on  the  8th  October,  b}'  "W.J. 
Gressette,  sheriff."  At  the  next  ensuing  term  of  the 
court,  which  commenced  on  the  29th  October,  1855, 
judgment  by  default  was  rendered  against  all  the  defend- 
ants. 

The  errors  now  assigned  are:  "1st,  the  rendition  of 
judgment  at  a  term  of  the  court  when  judgment  could  not 
be  legally  rendered  ;  2d,  the  rendition  of  judgment  against 
the  defendants  without  giving  them  twenty  daj's  notice; 
3d,  the  rendition  of  judgment  against  the  defendants  be- 
fore the  expiration  of  twenty  days  after  the  execution  of 
the  summons  and  complaint;  4th,  the  rendition  of  judg- 
ment ao-ainst  the  defendants,  when  the  writ  was  served 
on  one  of  them  by  the  sheriff,  who  was  a  party  to  the 
cause,  and  therefore  incompetent  to  serve  the  writ ;  and, 
5th,  that  the  complaint  does  not  show  any  cause  of  action 
in  the  plaintiff." 

S.  J.  Gumming,  for  appellants. 
"R.  C.  ToRREY,  contra. 

RICE,  C.  J. — The  complaint  shows  a  good  cause  of 
action. — Letondal  v.  Iluguenin,  26  Ala.  552. 

Twenty  days  before  the  return  terra  of  the  summons,  it 
was  executed  on  one  of  the  defendants  by  the  sheriff,  and 
service  was  accepted  by  the  other  defendants.  The  case 
therefore  stood  for  trial  at  that  term,  and  as  a  case  in 
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which,  during  that  term,  a  judgrneiit  could  well  be  ren- 
dered.—Code,  §  2257. 

The  mere  fact  that  W.  J.  Gressette  is  the  name  of  one 
of  the  defendants,  and  that  W.  J.  Gres?ette  is  the  name  of 
the  sheriff  who  served  the  summons  on  the  defendant 
McCony,  does  not  authorize  us  to  intend,  for  the 'purpose 
of  reversing  the  judgment,  that  the  sheriff  Gressette  is  the 
defendant  Gressette.  Whether  we  would  make  such  in- 
tendment, if  it  were  necessary  to  support  the  judgment, 
we  do  not  decide.  If  the  fact  is  that  sheriff  Gressette  was 
a  defendant,  the  appellants  should  have  shown  it  in  some 
proper  mode,  if  they  desired  a  reversal  on  that  ground. 
Boykin  v.  Edwards,  21  Ala.  261. 

We  have  now  disposed  of  the  five  assignments  of  error ; 
and,  confining  our  decision  to  them,  we  hold,  that  there 
is  nothing  embraced  by  them,  which  entitles  the  appel- 
lants to  a  reversal. 

The  judgment  is  affirmed. 


COX'S  ADM'R  vs.  McKINNEY. 

[detixue  for  SI-AVES.] 

1.  Legacy  held  vested,  and  not  contingent  —A  will  in  lliese  words  :  "I  give  and 
bi'qiKsith  HJi  my  personal  ii*tate  to  my  boloved  wife  and  children,  to  be 
equally  d.vided  btlwceii  the  m,  share  and  share  alike,  to  thtm,  their  heirs 
and  assigns,  forever  ;  and  my  wilt  is,  that  each  child  shall  draw  their  share 
as  thiy  come  of  lawful  age  or  marry,"'— creates  a  vested  legacy  in  the 
children. 

2.  Asaent  to%acy.— An  executor's  assent  to  a  legacy  of  slaves  may  be  implied 
from  his  division  of  the  slaves  between  the  two  infant  legatees,  and  his  sub- 
sequent admis.sions  that  the  slaves  thus  allotted  belonged  to  the  respective 
legatees,  although  he  retained  the  possession  of  them. 

3.  Action  for  recovery  of  legonj.— After  an  executor  has  assented  to  a  legacy, 
and  the  period  fixed  by  the  will  for  its  payment  has  arrived,  the  legatee, 
or,  in  case  of  his  death,  his  personal  representative,  may  maintain  an  action 
at  law  against  the  executor  for  its  recovery. 
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4.  Payment  of  legacy  by  consent. — Where  slaves  are  bequeathed  to  seTcral  chil- 
dren, each  of  whom  is  to  receive  his  or  her  portion  on  attaining  lawful  age 
or  marrying,  it  is  competent  for  the  executor,  with  the  assent  of  all  the 
parties  interested,  to  make  a  division  among  them  before  the  time  appointed 
by  the  will  has  arrived  ;  and  the  fact  that  some  of  the  children  are  then 
infants,  renders  the  division  voidable  only,  and  not  void. 

5.  Variance. — Under  a  complaint  in  detinue  by  an  administrator  individually, 
a  recovery  cannot  be  had  on  proof  of  title  in  his  representative  capacity 
to  slaves  of  which  he  has  never  had  the  possession. 

6.  Relevancy  of  evidence  on  qneslion  of  title  to  slaves. — In  an  action  brought  by 
an  administrator,  to  recover  slaves  bequeathed  to  his  intestate,  which  the 
defendant  claimed  under  purchase  from  one  of  the  distributees,  neither  the 
fact  that  there  were  no  debts  against  the  estate  of  the  plaintiff's  intestate, 
nor  that  the  suit  was  prosecuted  for  the  benefit  of  only  two  of  the  distribu- 
tees of  his  estate,  is  relevant  evidence  for  the  defendant. 

*!.  Estoppel  ayainst  diatrihiitee  no  defense  agiinst  administrator. — An  estoppel  en  pais 
against  some  of  the  distributees  of  an  estate,  arising  from  their  conduct 
in  inducing  the  defendant  to  purchase  slaves  from  another  which  belonged 
to  the  estate,  is  no  defense  to  an  action  at  law  brought  by  the  administra- 
tor to  recover  the  slaves. 

8.  Reversal  and  remandment  in  favor  of  plaintiff,  although  complaint  does  not  author- 
ize recovery. — Although  a  recovery  can  never  be  bad  by  the  plaintiff  without 
an  amendment  of  his  complaint,  the  appellate  court  will  reverse  and  remand 
in  his  favor,  on  account  of  the  admission  of  illegal  evidence,  when  the 
record  does  not  show  that  the  complaint  may  not  be  so  amended  as  to  au- 
thorize a  recovery  by  him. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  Kobt.  Dougherty. 

This  action  was  brought  by  the  administrator  of  Scriven 
S.  Cox,  deceased,  against  Burvvell  KcKinne}^  to  recover 
several  slaves,  together  with  damages  for  their  detention 
from  the  1st  January,  1843.  In  the  marginal  statement 
of  the  parties  in  the  complaint,  the  words  "adm'r  of 
Scriven  E.  Cox,  deceased,"  followed  the  plaintiif's  name; 
but  the  complaint  did  not  otherwise  show  that  the  suit 
was  brought  by  him  in  his  representative  character.  I^o 
pleas  appear  in  the  record. 

It  appeared  from  the  evidence  adduced  on  the  trial,  as 
the  same  is  set  out  in  the  plaintiff's  bill  of  exceptions, 
that  the  ancestors  of  the  slaves  in  controversy  belonged 
to  John  Cox  in  his  lifetime,  who  was  the  father  of  said 
Scriven  E.  Cox,  and  who  died  in  South  Carolina,  the 
place  of  his  residence,  in  1828,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  after  his 
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death,  and  which  contained  a  clause  in  these  words : 
"After  all  nriy  just  debts  and  funeral  expenses  are  paid, I 
give  and  bequeath  unto  my  beloved  wife,  Eleanor  Cox, 
and  to  my  beloved  children,  all  my  personal  estate,  to  be 
equally  divided  between  them,  share  and  share  alike,  to 
them,  their  heirs  and  assigns,  forever;  and  my  will  is, 
that  each  child  shall  draw  their  shares  as  they  come  of 
lawful  age  or  marrj-."  The  testator's  widow,  Eleanor 
Cox,  and  his  seven  children,  Joseph,  Thomas,  Washing- 
ton, Eleanor,  Amaryntha,  Scriven,  and  Robert  S.,  survived 
him.  The  widow  died  in  1845,  Thomas  in  1831,  Scriven 
in  1841,  Robert  in  September,  1843,  Washington  in  1839, 
and  Joseph  in  1850.  Eleanor  married  one  Wm.  L.  McCaa, 
ia  South  Carolina,  in  1830;  and  Amaryntha  married 
James  R.  Jones,  in  Alabama,  in  1837.  Joseph  Cox,  the 
testator's  eldest  son,  qualiiied  as  executor  of  his  will,  in 
May,  1828. 

Some  time  prior  to  1833,  a  division  of  the  testator's 
property  was   had,  in   South   Carolina,  and  the  shares  of 
the  widow  and  four  oldest  children  (Joseph,  Washington, 
Thomas,  and  Mrs.  McCaa)  were  allotted  to  them  respect- 
ively.    In  1833,  the  executor  removed  to  Marengo  county, 
Alabama,  "and  brought  with  him  the  shares  of  Ama- 
ryntha, Scriven  and  Robert  S.  Cox  of  the  slaves  of  their 
father's  estate,  which  slaves  had  not  been  separated  or 
divided,  but  were  held  by  him  as  the  joint  property  of 
said  three  legatees,  who  were  all  minors,  and   who  lived 
with  said  Joseph  Cox."      In  183^5  Amaryntha  having 
previously  married  said  Jones,  "a  division  of  said  three 
shares  was  made  between  Amaryntha,  Scriven  and  Robert, 
by  men  called  on  for  the  purpose,  at  the   house  of  said 
Joseph  Cox,  and  in  his  presence;  all  the  parties  in  inter- 
est consenting  to  said  division,  though  there   was  no  evi- 
dence that  it  was  made  by  authority  from  any  court."    Mrs. 
Jones  received  the  slaves  allotted  to  her  on  this  division, 
and  the  others  were  allotted  to  said  Scriven  and  Robert 
Cox.     Among  the  slaves  thus  allotted  to  said  Scriven 
were  several  of  those  here  sued  for;  all  the  others  being 
their  children,  and  born  since  that  time.     It  was  proved 
that,  after  this  division,  "  said  Scriven  and  Robert  always 
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claimed  the  slaves  severally  allotted  to  them  ;  that  said 
Joseph  Cox  continued  to  control  them  as  executor,  but 
always  afterwards,  up  to  the  deaths  of  said  Scriven  and 
Eobert,  admitted  that  the  slaves  allotted  to  each  of  them 
belonged  to  them  respectively ;  and  that  the  slaves  allotted 
to  said  Scriven  were  afterwards  known  in  the  family  of 
said  Joseph  Cox,  and  recognized  by  him,  as  her  prop- 
erty." After  the  death  of  said  Scriven,  her  slaves  were 
divided  between  Joseph  and  Robert  Cox,  in  accordance 
with  a  wish  expressed  by  her  a  short  time  before  her 
death.  On  this  division,  the  slaves  here  in  controversy 
were  retained  by  said  Joseph  Cox  as  his  share,  and  ^^•ere 
Bold  under  execution  against  him  on  the  23d  May,  1843; 
the  defendant  becoming  the  purchaser,  and  receiving  the 
eheriff's  deed. 

It  appeared  in  evidence,  also,  that  Scriven  Cox,  at  the 
time  of  her  death  in  1841,  was  only  eighteen  years  of  age, 
and  that  said  Kobert  Cox  was  still  younger;  and  that 
letters  of  administration  on  the  estate  of  the  former  were 
duly  granted,  by  the  probate  court  of  the  county,  to  the 
plaintiff  in  this  suit,  on  the  8th  November,  1853.  The 
court  allowed  the  defendant  to  prove,  against  the  plaint- 
iff's objection,  "  that  said  letters  of  administration  were 
granted,  and  that  this  suit  was  prosecuted,  at  the  instance 
and  for  the  benefit  of  Mrs.  McCaa  and  Mrs.  Jones,  and 
that  the  other  heirs-at-law  of  said  intestate  were  taking 
no  part  in  the  prosecution  thereof;"  also,  "that  plaintifi' 
admitted,  more  tha^ighteen  months  after  the  grant  of 
his  letters  of  administration,  that  no  debt  against  the 
estate  of  his  intestate  had  been  presented  to  him,  and 
that  he  knew  of  no  debt  against  said  estate;"  also,  ""that 
at  the  time  of  his  purchase  at  said  6herifi''8  sale  by  defend- 
ant, said  James  li.  Jones  and  Wm.  L.  McCaa,  the  hus- 
bands of  said  Amaryntha  and  Eleanor  respectively,  urged 
and  persuaded  him  to  buy  said  negroes."  The  plaintiff 
reserved  exceptions  to  the  admission  of  each  portion  of 
this  evidence. 

On  all  the  evidence  adduced,  the  substance  of  which  is 
above  stated,  the  court  charged  the  jury,  "that  if  they 
believed  all  the  evidence,  they  must  find  a  verdict  for 
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the    defendant;"    to    wliieli    charge,    also,    the    ithiintift" 
•  excepted. 

In  consequence  of  the  several  adverse  rulings  of  the 
court,  the  plaintiff  was  compelled  to  take  a  nonsuit,  which 
he  now  moves  to  set  aside;  assigning  as  error  all  the 
rulings  of  the  court  to  which  he  reserved  exceptions. 

Wm.  E.  Clarkk,  and  I.  W.  Garkott,  for  appellant. 
Wm.  M.  Brooks,  and  Jno.  A.  Elmore,  contra. 

WALKER,  J. — The  legacy  created  by  the  will  of  John 
Cox,  in  favor  of  Scriven  Cox,  was  certainly  a  vested,  not 
a  contingent  legacy. — Savage  v.  Benham,  17  Ala.  127; 
McLemore  v.  McLernore,  8  Ala.  690;  McLeod  v.  McDon- 
ald, 6  Ala.  236  ;  Travis  v.  Morrison,  28  Ala.  494;  JS'ixon 
V.  Robbins,  24  Ala.  663. 

[2.]  The  division  of  the  slaves  between  Scriven  Cox 
and  her  brother  (Robert  S.  Cox)  by  the  executor,  and  his 
subse(pient  uniform  admission  that  the  shares  into  which 
the  slaves  were  thus  divided  belonged  respectively  to 
Scriven  and  Robert  S.  Cox,  authorize  the  implication  of 
the  executor'sassent  to  the  legacy. — Thompson  v.  Schmidt, 
3  Hill's  (S.  C.)  R.  156;  1  Roper  on  Legacies,  568. 

[3.]  The  legacy  being  assented  to,  it  might  have  been 
recovered  in  an  action  at  law  by  the  legatee,  when  the 
period  of  payment  according  to  the  will  arrived.  The 
legatee  having  died,  the  same  action  at  law  may  be  main- 
tained by  her  representative  after  the  period  of  payment. 
2  Williams  on  Executors,  1198-1199.  As  this  suit  was 
commenced  long  after  the  time  of  payment,  it  is  not  re- 
quisite that  we  should  decide  whether  the  action  at  law 
could  have  been  maintained  before  such  time  of  payment. 

[4.]  The  division  of  slaves,  made  by  the  executor, 
between  Scriven  and  Robert  S.  Cox,  was  not  void.  It 
was  assented  to  by  the  only  persons  interested ;  and  it 
was  competent  for  the  executor  to  make  a  division  with 
their  assent,  and  by  them  approved,  before  the  time  ap- 
pointed by  the  will  for  the  division. — Rocke  v.  Rocke, 
9  Beav.  66;  Josselyn  v.  Josselyn,  9  Sim.  63;  2  Williams 
on  Ex'rs,  1199-1200.     The  division  would   not  be  abac- 
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lutely  void  on  account  of  the  infancy  of  those  assenting 
to  it.  It  would  only  be  voidable,  under  the  law  as  held 
at  this  day.— Weaver  v.  Jones,  24  Ala.  420  ;  Slaughter  v. 
Cunningham,  24  Ala.  260.  The  case  of  Johnson  v.  Cul- 
breath,  19  Ala.  348,  is  unlike  this,  in  two  particulars : 
1st,  in  that  case,  the  bequest  directed  that,  if  any  of  the 
children  should  die  before  attaining  majority,  the  division 
should  be  made  among  the  others,  so  that  it  could  not  be 
ascertained  who  would  take  the  legacies  until  the  time 
appointed  for  the  division  should  arrive  ;  and  2d,  in  that 
case,  the  legatee  who  was  in  his  minority  at  the  time  of 
the  division  dissented  upon  attaining  majority,  and  filed 
a  bill  in  chancery  for  relief  against  it.  Here,  the  persons 
who  are  to  take  are  ascertained,  and  there  is  no  act  or 
word  by  the  representatives  of  the  infants  designed  to 
avoid  the  division. 

[5.]  For  these  reasons  we  should  hold,  that  the  court 
erred  in  its  charge,  if  the  complaint  were  adapted  to  the 
cause  of  action  made  by  the  proof.  But  the  complaint  is 
by  the  appellant  as  an  individual,  while  the  proof  only 
conduces  to  show  title  in  him  as  an  administrator.  For 
this  reason,  we  are  constrained  to  hold,  that  there  was  no 
error  in  the  charge  of  the  court. 

[6.]  The  evidence  introduced  by  the  defendant,  to  show 
that  there  were  no  debts  against  the  estate  of  plaintiff's  in- 
testate, and  that  the  administration  was  obtained  and  the 
suit  brought  for  the  benefi^t  of  Mrs.  McCaa  and  Mrs. 
Jones,  two  of  the  distributees  of  the  estate  of  plaintiff's 
intestate,  was  certainly  illegal.  It  was  totally  irrelevant 
to  the  question  on  trial. 

[7.]  If  it  be  conceded,  that  the  conduct  of  some  of  the 
distributees  amounted  to  an  estoppel  in  favor  of  the  de- 
fendant, so  as  to  operate  a  transfer  of  tlieir  interest  to 
him,  it  would  be  no  defense  in  this  action ;  because  the 
interest  of  the  distributees  is  purely  equitable,  and  the 
transfer  by  them  to  the  defendant  would  be  no  defense  to 
a  suit  at  law  by  the  administrator. 

[8.]  For  the  error  in  the  admission  of  evidence  above 
noticed,  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded.    Notwithstanding  it  may  be  clear  that 
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the  plaintiff  cannot  recover  upon  the  complaint  as  it  now 
stands,  we  cannot  say,  upon  the  whole  record,  that  he 
cannot  recover  after  an  amendment  of  the  complaint. 
"Williams  v.  Agee,  30  Ala.  636;  Crimm  v.  Crawford, 
29  Ala.  623. 


SAVAGE  vs.  GUNTER. 

[action  o\  detinue  bond.] 

1.  Form  of  Judgment  in  detinue  on  voluntary  nonsuit. — If  the  plaintiff  in  detinue 
suffers  a  voluntary  nonsuit,  the  court  can  only  render  a  judgment  for  costs 
for  the  defendant. 

2.  Breach  of  detinue  bond,  and  defense. — A  voluntary  nonsuit  by  the  plaintiff  is 
a  breach  of  a  detinue  bond,  conditioned  as  the  statute  requires;  and  the 
fact  that  the  property  sued  for  belonged  to  him  is  no  defense  to  an  action 
outhe  bond,  though  admissible  in  mitigation  of  damages. 

3.  Conclusiveness  of  judgment  of  nonsuit  on  question  of  ownership. — If  the  plaintiff 
in  an  action  of  detinue  suffers  a  voluntary  nonsuit,  the  judgment  is  not 
conclusive  on  him,  in  a  subsequent  action  on  the  bond,  as  to  the  question  of 
ownership. 

Appeal  from  the  Circuit  Court  of  "Walker. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Macon  Gunter,  against 
James  Savage,  Thomas  M.  Gabbert,  Wm.  L.  Stanley,  and 
Wm.  A.  Hewlett,  and  was  founded  on  a  penal  bond,  in 
the  sum  of  $500,  conditioned  as  follows:  "Whereas  the 
above-bound  Gabbert  &  Stanley  and  James  Savage,  on 
the  3d  August,  1854,  obtained  from  the  office  of  the  clerk 
of  the  circuit  court  of  Walker  county  a  writ  or  summons 
against  said  Macon  Gunter,  returnable  to  the  fall  term  of 
said  court,  1854;  by  which  said  writ  the  sheriff  of  said 
county  was  commanded  to  seize  and  take  into  possession 
15,900  pounds  of  seed  cotton,  fifty  yards  of  bagging,  and 
sixty  pounds  of  rope  ;  by  virtue  of  which  summons,  Thos. 
L.  Reed,  by  his  deputy,  did  take  possession  of  8,739  lbs. 
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of  seed  cotton,  523  pounds  of  lint  cotton,  and  fifty-two 
yards  of  bagging:  Now,  if  the  above-liound  Gabbert  & 
Stanley  and  James  Savage  shall  well  and  truly  deliver  the 
above-mentioned  cotton  and  bagging  to  the  defendants, 
within  thirty  days  after  judgment,  in  case  they  fail  in  the 
suit,  and  pay  all  damages  for  the  detention  of  said  prop- 
erty, and  the  costs  of  suit,  then  the  foregoing  obligation 
to  be  void,"  &c. 

The  cotton  mentioned  in  this  bond,  it  appears,  had 
been  delivered  b}^  said  Gabbert  &  Stanley,  as  partners, 
and  James  Savage,  to  each  of  whom  separate  portions  of  it 
belonged, 'to  Gunter  to  be  ginned.  On  Gunter's  failure 
to  re-deliver  it,  (for  what  reason  is  not  shown,)  Gabbert 
&  Stanley  and  Savage  joined  in  an  action  of  detinue 
against  him  to  recover  it,  and  executed  the  bond  here 
sued  on  ;  but,  at  the  spring  term  of  said  circuit  court, 
1855,  they  suffered  a  voluntary''  nonsuit.  Gunter  then 
commenced  this  action  on  the  bond,  and  assigned  as  a 
breach  ot  the  condition,  that  the  obligors  had  failed  in 
their  suit,  and  had  not  delivered  the  cotton  and  bagging 
as  required  to  do  by  the  iDond. 

The  defendants  demurred  to  the  complaint,  but  their 
demurrer  was  overruled.  The}^  then  interposed  eleven 
pleas  in  bar,  wdiich  were,  in  substance,  nil  debet,  not  (jidlty, 
performance,  that  the  bond  was  without  consideration 
and  void,  and  that  the  cotton  mentioned  in  it  was  the 
property  of  said  Gabbert  &  Stanley  and  Savage.  To  sev- 
eral of  these  pleas  demurrers  were  interposed,  but  the 
record  does  not  show  that  any  action  was  had  by  tlie  court 
on  the  demurrers. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
court  allowed  the  plaintiff  to  read  in  evidence,  against  the 
defendants'  objection,  the  record  of  the  detinue  suit 
brought  by  Gabbert  &  Stanley  and  Savage  against  Gun- 
ter ;  and  refused  to  alhnv  the  defendants  to  prove  prop- 
erty in  the  cotton  in  themselves,  even  in  mitigation  of 
damages;  and  to  each  of  these  rulings  of  the  court  the 
defendants  excepted.  Exceptions  were  also  reserved  by 
the  defendants  to  several  other  rulings  of  the  court,  which 
require  no  special  notice. 
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Tlie  assignments  of  error,  nineteen  in  number,  em- 
brace all  the  rulings  of  the  court  to  which  exceptions  were 
reserved. 

Thomas  M.  Peters,  for  the  appellants. 
No  counsel  appeared  for  the  aj)pcllee. 

STONE,  J.— If  the  action  of  detinue  instituted  by 
Gahbert  &  Stanley  and  Savage  against  Gunter  had  pro- 
ceeded to  a  verdict  and  judgment,  and  the  verdict  and 
judgment  luid  been  in  favor  of  Gunter,  the  defendant  in 
that  suit,  the  judgment  would  necessarily  have  been 
against  all  the  plaintift's  in  that  suit,  "for  the  property 
Bued  for,  or  its  alternate  value." — Code,  §  2194.  The 
present  record,  however,  presents  the  question  in  a  diifer- 
ent  form.  The  plaintiiFs  submitted  to  a  voluntary  non- 
suit, and  thus  placed  it  out  of  the  power  of  the  jury  to 
render  a  verdict,  assessing  the  value  of  the  property.  In 
such  case,  the  circuit  court  had  no  data  on  which  to  ren- 
der a  judgment,  save  for  the  costs  of  that  suit. 

2.  We  do  not  entertain  a  doubt  of  Mr.  Gunter's  right 
to  maintain  a  suit  on  this  bond.  If  Gabbert  &  Staidey 
and  Savage  failed  in  their  said  action  of  detinue,  the  con- 
dition of  their  bond  was  broken  ;  and  conceding  that  tlie 
cotton  and  bagging  described  in  the  bond  belonged  to 
them,  this  could  not  oppose  a  bar  or  absolute  defense  to 
this  action.  The  case  would  be  precisely  within  the 
condition  of  the  bond,  "  to  deliver  the  property  to  the 
defendant  within  thirty  days  after  judgment,  in  case  he 
fail  in  the  suit,"  and  a  recovery  of  damages  for  the  breach 
is  the  inevitable  result. — See  Code,  §  2193.  It  follows 
from  this,  that  the  several  pleas  which  rest  on  the  asser- 
tion of  defendants'  ownership  of  the  cotton  and  bagging 
as  a  bar  to  this  action,  are  insufficient. — Wallace  v.  Clark, 
7  Blackford,  298. 

When,  however,  this  alleged  ownership  is  relied  on  in 
mitigation  of  damages,  the  question  is  entirely  different. 
In  Belt  V.  Worthington,  3  Gill  &  Johns.  247,  the  question 
was  in  substance  the  same  as  that  presented  by  this 
record.     The  court  in   that    case   said,    "If  the  judg- 
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ment  of  nonsuit  which  followed,  or  which  ought  to  have 
followed,  the  order  to  strike  off  the  suit  in  replevin, 
had  been  conclusive  of  the  rights  of  the  parties  to  the 
property  in  controversy,  the  evidence  would  have  been 
clearly  inadmissible.  But  we  apprehend  that  no  right 
has  been  settled  between  the  parties  to  the  suit,  which 
should  induce  the  rejection  of  the  evidence.  The  right 
to  have  a  return  of  the  goods  is  the  only  consequence  of 
the  judgment.  The  title  to  the  goods  is  in  no  manner 
settled  by  it,  and  the  defendant  could  not,  therefore,  be 
estopped  by  the  proceedings,  from  an  effort  to  mitigate 
the  damages  by  setting  up  a  title  to  the  goods."  The 
evidence  was  admitted. 

To  the  same  effect  are  the  following  cases  :  Harman  v. 
Goodrich,  1  Greene's  (Iowa)  Rep.  13 ;  Wallace  v.  Clark, 
7  Blackf  298  ;  City  of  Lowell  v.  Parker,  10  Mete.  309 ; 
White  V.  Webb,  15  Conn.  302. 

We  hold,  that,  in  this  action  on  the  bond,  evidence  of 
ownership  in  the  defendants  should  have  been  received  in 
mitigation  of  damages. 

The  alleged  variance,  between  the  statement  in  the 
complaint  of  the  time  at  which  the  nonsuit  was  taken  in 
the  former  case,  and  the  record  of  that  case  as  read  in 
evidence,  presents  a  question  which  we  do  not  deem  it 
necessary  to  decide.  The  complaint  can  be  easily  amend- 
ed, so  as  to  conform  to  the  facts  ;  and  hence  the  question 
will  probably  not  again  arise.  On  the_  question  of  misde- 
scription of  records,  seel  Greenl.  Ev.  §  70. 

We  will  not  make  the  application  of  these  principles  to 
the  several  pleas  found  in  the  record.  What  we  have 
said  will  doubtless  lead  to  correct  rulings  on  another  trial. 

Judgment  of  the  circuit  court  reversed,  and  cause  re- 
manded. 
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HEls^DERSON  vs.  McVAY. 

[Bir.L  IN  EQUITY  FOK    INJUNCTION  OF  JUDGMENT  AT  LAW.] 

1.  Sei-off  of  Judgments  on  ground  of  insolvency. — Plaintiff  having  recovered  a 
judgment  a<>ainst  defendant,  and  defendant  having  afterwards  recovered  a 
judgment  against  the  sheriff,  wliowas  indemnified  by  plaintiff  to  make  the 
levy  on  which  defendant's  action  was  founded,  and  defendant  having  assign- 
ed his  judgment  to  a  third  person  on  the  day  of  its  rendition,  the  two  judg- 
ments caimot  be  set  off  against  each  other  in  equity,  on  account  of  the 
defendant's  insolvency,  unless  it  is  alleged  and  proved  that  he  was  insolvent 
at  the  time  of  the  assignment  of  his  judgment. 

2.  When  creditor  may  come  into  equity. — A  judgment  creditor,  without  a  return 
of  "  no  property  found"  on  an  execution,  cannot  come  into  equity  to  reach 
a  judgment  recovered  by  his  debtor  against  the  sheriff,  on  the  ground  that 
its  assignment  to  a  third  person  was  fraudulent  and  without  consideration. 

3.  Weight  of  responsive  answer. — An  answer  which  is  responsive  to  the  bill,  and 
which  is  not  overturned  by  the  requisite  amount  of  proof,  must  prevail. 

Appeal  from  the  Chancery  Court  of  Lawrence. 
Heard  before  the  Hon^  A.  J.  "Walker. 

The  bill  in  this  case  was  filed  by  Samuel  Henderson, 
the  appellant,  against  Lancaster  C.  McVay,  Hugh  McVay, 
the  heirs  of  John  McVay,  deceased,  C.  C.  Gewin,  and 
Isaac  IN".  Owen.  Its  object  was,  to  set  off  a  judgment 
which  Henderson  had  obtained  against  said  Lancaster  C. 
McVay,  against  a  judgment  which  said  McVay  had  ob- 
tained against  said  C.  C.  Gewin,  as  sheriff  of  said  county. 
Henderson's  judgment  against  McVay  was  recovered  in  the 
name  of  one  D.  H.  Valiant,  for  the  use  of  Henderson,  in 
January,  1839,  and  was  founded  on  a  promissory  note 
executed  by  said  McVay,  with  Hugh  and  John  McVay  as 
his  sureties.  In  July,  1840,  Henderson  obtained  another 
judgment  on  said  note,  against  said  Hugh  and  John 
McVay,  the  sureties.  A  pluries  Ji.  fa.  on  this  latter  judg- 
ment was  levied  by  C.  C.  Gewin,  the  sheriff  of  the  county, 
on  a  slave  named  Letty,  who  was  sold  under  the  execu- 
tion on  the  6th  June,  1842,  and  brought  $230,  which  was 
applied  as  a  credit  on  the  execution.  The  slave  was  levied 
on  as  the  property  of  said  John  McVay,  and  the  plaintiff 
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indemnified  the  sherift*  to  make  the  levy.  Lancaster  C. 
McVaj  claimed  the  slave  as  his  property,  and  brous^ht  an 
action  of  trespass  against  the  sheriff  for  making  the  levy 
and  sale.  He  recovered  a  judgment  in  that  action,  on 
the  20th  SeptembeV,  1843,  for  p48;  and  the  sheriff,  at 
the  same  time,  obtained  a  judgment  against  Henderson, 
on  notice  and  motion,  for  the  same  amount.  The  judg- 
ment recovered  by  said  Lancaster  McVay  against  the 
sheriff  was  assigned  on  the  d;iy  of  its  rendition  to  said 
Isaac  Is.  Owen.  The  bill  alleged,  that  Lancaster,  Hugh 
and  John  McVay  were  all  insolvent;  and  sought  to  enjoin 
the  judgments  recovered  by  said  Lancaster  against  Gewiti, 
aiul  by  Gewin  against  Henderson,  and  to  have  the  former 
judgment  set  off  against  Henderson's  judgment  against 
said  Lancaster.  Other  facts  are  disclosed  by  the  record, 
which  the  view  taken  of  the  case  by  the  court  renders 
immaterial. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor dismissed  the  bill ;  and  his  decree  is  now  assigned  as 
error. 

Peters  &  Hodges,  for  appellant. 
li.  0.  Pickett,  coiUra. 

RICE,  C.  J. — Henderson,  the  complainant,  has  a  judg- 
ment against  Lancaster  C.  McVay,  which  he  here  seeks 
to  set  off  against  a  judgment  which  McVaj'  recovered 
against  C.  C.  Gewen,  sheriff  of  Lawrence  county,  and 
assigned  to  Isaac  K.Owen  on  the  day  of  its  rendition, 
before  this  suit  was  commenced.  To  affect  the  equity 
derived  by  Owen  from  this  assignment  of  the  judgment 
to  him,  the  facts  which  give  Henderson  a  right  to  the  set- 
off claimed  by  him  must  be  alleged,  as  well  as  proved,  to 
have  existed  before  Owen  acquired  his  right.  No  such 
facts  are  averred.  True,  the  insolvency  of  McVay  at  the 
time  the  bill  was  filed  is  averred,  but  not  his  insolvency 
at  or  before  the  assignment  to  Owen;  and  his  insolvency  after 
the  assignment  could  not  give  Henderson  the  right  to  the 
set-oflt'  which  he  seeks.  It  is  impossible  to  sustain  the 
claim  to  the  set-off. — Robbins  v.  Holley,  1  Monroe,  191 ; 
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Aikin  v.  Satterlee,  1  Paige,  289  ;  Sellers  v.  Bryan,  2  Dev. 
Eq.  R.  358  ;  Cotton  v.  Evans,  1  Dev.  &  Batt.  Eq.  R.  284 ; 
Hackett  v.  Connett,  2  Edw.  Ch.  R.  73 ;  Francis  v.  Rand, 
7  Conn.  R.  221. 

'N'or  can  we  sustain  the  claim  of  Henderson  to  reach  the 
judgment  against  Gewin,  on  the  ground  that  its  assign- 
ment to  Owen  was  fraudulent  and  without  consideration. 
In  the  first  place,  Henderson  shows  no  right  to  raise  the 
question  of  fraud  in  the  assignment,  as  he  does  not  allege 
a  return  of  no  property  on  an  execution  issued  under  his 
judgment  against  said  McVay. — Sanders  v.  "Watson, 
14  Ala.  R.  198.  In  the  second  place,  if  he  had  the  right 
to  raise  that  question,  the  answer  of  Owen  asserts  that 
the  assignment  was  fair  and  for  a  valuable  consideration  ; 
and  the  answer,  in  that  respect,  is  responsive  to  the  state- 
ment and  interrogatory  of  the  amenrled  bill,  and  is  not 
overturned  by  the  evidence.  The  answer,  in  that  partic- 
ular, being  responsive,  and  not  overturned  by  the  evidence, 
must  prevail. 

There  is  no  error ;  and  the  decree  is  affirmed,  at  the 
costs  of  appellant. 


BOOKER  vs.  BOOKER'S  ADM'R. 

[bill  in  equity  for  specific  perfobmakce  of  costkact.] 

1.  Constmdion  of  ante-nuptial  contract. — An  ante-nuptial  contract,  securing  to 
the  wife's  separate  use  the  property  then  owned  by  her,  together  with  that 
which  she  might  afterwards  receive  or  acquire,  with  power  -'to  give,  grant 
and  dispose  of  her  separate  estate,  as  she  shall  think  proper  and  fit,  by 
will  or  otherwise  ; "  and  then  conveying  the  property  to  a  trustee,  in  trust 
that  the  wife  shall  have  the  use  and  benefit  of  the  property,  if  she  shall  re- 
quire it,  "  during  her  natural  life-time,"  and,  in  the  contingency  of  her 
dying  without  a  will,  that  the  property  shall  be  divided  equally  among  her 
children, — does  not  restrict  the  interest  of  the  wife  to  a  life  estate,  with  a 
power  of  disposition  by  will. 

2.  Modijkation  of  ante-nuptial  contract. — Husband  and  wife  may,  by  subsequent 
agreement  founded  on  sufficient  consideration,  modify  an  ante-nuptial  con- 
tract, containing  a  stipulation  on  the  part  of  the  husband  that  the  persons 
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to  whom  the  wife  might  bequeath  her  property  might  possess  and  enjoy  it  ; 
and  an  agreement  between  them,  to  the  effect  that  the  husband  should  pos- 
sess her  land  during  his  life,  in  consideration  of  valuable  improvements 
thereon  erected  by  him,  is  a  modification,  pro  tanto,  of  the  ante-nuptial  con- 
tract. 
3.  Validity  of  post-nuptial  contract — A  feme  coveji,  having  a  separate  estate  se- 
cured by  ante-nuptial  settlement,  with  absolute  power  of  disposition  over 
it,  may  enter  into  a  contract  with  her  husband,  to  the  effect  that  he  should 
possess  the  land  during  his  life,  in  consideration  of  valuable  improvements 
thereon  to  be  erected  by  him. 

Appeal  from  the  Chancer}'-  Court  of  Perry. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  the  appellant,  against  the  admin- 
istrator with  the  will  annexed  and  the  devisees  of  his 
deceased  wife,  to  enforce  the  specific  execution  of  a  parol 
contract,  by  which  Mrs.  Booker  agreed  that  her  husband, 
in  consideration  of  certain  valuable  improvements  to  be 
by  him  erected  on  a  tract  of  laud  belonging  to  her  sepa- 
rate estate,  "  should  have  and  enjoy  "  the  land  and  im- 
provements during  his  life.  The  land  was  conveyed  to 
Mrs.  Booker  by  her  father  and  mother,  in  June,  1848,  and 
became  a  part  of  her  separate  estate  by  virtue  of  an  ante- 
nuptial contract  between  her  and  her  husband,  which  was 
in  these  words : 

"  This  indenture,  made  and  entered  into  this  19th  No- 
vember, 1845,  between  Eichard  M.  Booker,  of  the  first 
part,  Pernecy  Motes,  of  the  second  part,  and  James  McLe- 
more,  of  the  third  part,  (all  of  the  county  of  Perry  and 
State  of  Alabama,)  witnesseth,  that  whereas  a  marriage  is 
shortly  intended  to  be  solemnized  between  the  said  Rich- 
ard M.  Bcoker  and  the  said  Pernecy  Motes ;  and  whereas 
the  said  Pernecy  is  possessed  of  and  entitled  to,  by  inherit- 
ance or  otherwise,  certain  property,  consisting  of  four 
beds  and  furniture,  together  with  other  household  furni- 
ture, and  a  debt  owing  to  her  from  one  Albert  G.  Hudson 
of  $500;  and  the  said  Richard  having  agreed,  that  if  the 
said  marriage  shall  take  effect,  then,  notwithstanding  the 
same,  he,  his  executors,  heirs  and  assigns,  shall  not  and 
will  not  have  any  right  or  title  to  any  part  of  the  said 
property  which  said  Pernecy  is  or  may  be  possessed  of  or 
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entitled  to  in  any  manner  whatever,  but  that  the  same 
shall  remain  in,  and  be  the  separate  property  and  estate 
of  her,  the  said  Pernecy  :  Kow  this  indenture  witnesseth, 
that  for  the  purpose  of  making  the  said  agreement  eiFect- 
ual,  and  reserving  the  said  property  to  the  use  and  benefit 
of  the  said  Pernecy  and  the  children  of  her  body,  so  that 
the  same  shall  not  be  in  the  power,  or  at  the  disposal  of 
the  said  Richard,  he,  the  said  Richard,  for  himself,  his 
executors,  and  administrators,  doth  covenant  to  and  with 
the  said  James  McLemore,  his  heirs,  executors  and  admin- 
istrators, by  these  presents,  that  notwithstanding  the  said 
intended  marriage  shall  take  effect,  all  of  the  estate  and 
property  of  the  said  Pernecy  shall  be  recognized  and 
taken  as  a  distinct  and  separate  estate  of  and  from  the 
estate  of  the  said  Richard,  and  be  in  no  wise  subject  or 
liable  to  his  contracts,  or  the  payment  ot  his  debts,  and 
the  interest  or  profits  hereafter  deriving  from  said  property 
shall  be  enjoyed  and  disposed  of  in  such  manner,  and  for 
such  purposes,  as  the  said  Pernecy  shall  direct.  And  the 
said  Richard,  for  himself,  his  heirs,  executors,  administra- 
tors and  assigns,  doth  agree  to  and  with  the  said  James 
McLemore,  in  manner  following,  to-wit:  that  if  the  said 
intended  marriage  shall  take  efifect,  he,  the  said  Richard, 
shall  and  will  permit  and  suflfer  the  said  Pernecy  to  give, 
grant  and  dispose  of  her  separate  estate,  as  she  shall  think 
proper  and  fit,  by  will  or  otherwise  as  aforesaid,  and  will 
permit  any  such  will  hereafter  made  by  the  said  Pernecy 
to  be  duly  proved  by  the  executors  of  said  will  therein 
named,  and  proper  to  be  taken  (?)  as  usual ;  and  that  the 
said  person  or  persons  to  whom  the  said  Pernecy  shall 
give,  dispose,  or  otherwise,  (?)  shall  and  may  quietly  and 
peaceably  use,  possess  and  enjoy  the  same  according  to 
the  true  meaning  of  said  bequest  or  gift,  without  any 
denial  or  interference  of  him,  the  said  Richard,  his  heirs, 
executors,  or  administrators.  And  the  said  Pernecy,  in 
consideration  of  one  dollar  to  her  in  hand  paid,  and  for 
the  consideration  and  purposes  above  mentioned,  doth 
hereby  sell,  transfer,  convey  and  confirm  unto  the  said 
James  McLemore,  his  heirs  and  assigns,  all  the  right,  title 
claim  and  interest  of  her,  the  said  Pernecy,  in  and  to  the 
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effects  and  property  which  she  now  is  or  may  hereafter 
become  entitled  to,  from  the  estate  of  her  father  or  any 
one  else,  and  all  property  of  every  description  which  she 
is  or  may  be  entitled  to  by  inheritance  or  otherwise  what- 
soever ;  in  trust,  nevertheless,  that  the  said  Pernecy  is  to 
have  the  use  and  benefit  of  the  said  property,  if  she  should 
require  it,  during  her  natural  life-time;  and  should  she, 
the  said  Pernecy,  die  without  a  will,  then,  and  in  that  event, 
the  property  is  to  be  equally  divided  between  all  of  the 
children  of  her  body  that  she  has  at  this  time.  Witness 
our  bauds  and  seals,"  &c. 

The  chancellor  dismissed  the  bill  for  want  of  equity, 
and  his  decree  is  now  assigned  as  error. 

J.  R.  John,  for  the  appellant. 
Wm.  M.  Brooks,  contra. 

WALKER,  J.— The  question  to  be  decided  by  us  is, 
whether  or  not  the  complainant's  bill  contains  equity. 
The  object  of  the  bill  is  the  specific  execution  of  an  agree- 
ment by  complainant's  wife,  that  "  he  should  have  and 
enjoy"  a  certain  tract  of  land  of  her  separate  estate,  with 
the  improvements  on  it,  during  his  natural  life,  in  con- 
sidemtion  that  he  would  improve  it  in  a  certain  manner. 
The  complainant  made  the  improvements,  and  possessed 
the  land  during  his  wife's  life-time.  His  wife  being  dead, 
he  washes  the  contract  for  the  enjoyment  of  the  land 
during  his  life-time  enforced  against  lier  representative 
and  devisees.  The  land  was  conveyed  by  way  of  gift  to 
the  wife  during  the  coverture ;  but  an  ante-nuptial  con- 
tract between  the  complainant  and  his  wife  creates  a  sepa- 
rate estate  in  property  which  the  wife  might  afterwards 
receive,  as  well  as  in  that  which  she  then  had.  It  is  con- 
tended that,  by  the  ante-nuptial  contract,  the  wife's  inter- 
est is  restricted  to  a  life  estate,  with  the  power  to  convey 
by  will ;  and  that,  therefore,  she  could  make  no  transfer 
to  her  husband,  which  would  be  operative  beyond  the 
period  ot  her  life. 

The  ante-nuptial  contract  reserves  to  Mrs.  Booker  the 
right  to  give,  grant  and  dispose  of  her  separate  estate,  as 
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she  might  think  proper  and  fit,  by  will  or  otherwise.  If 
the  ante-nuptial  contract  in  words  limited  Mrs.  Booker's 
right  to  a  life  estate,  the  question  left  open  in  the  late 
case  of  Weathers  v.  Patterson,  whether  a  general  power 
of  disposition  enlarges  a  life  estate  into  a  fee,  would  arise. 
But  the  right  of  Mrs.  Booker  is  not  so  expressly  limited. 
By  the  ante-nuptial  contract,  the  separate  estate  is  first 
declared;  then  the  unlimited  power  of  disposition  is 
secured  ;  and  then  the  intended  wife  conveys  to  a  trustee, 
upon  the  trust  that  she  should  have  the  use  and  benefit 
of  the  property,  if  she  should  require  it,  during  her  natural 
life-iim.e,  and,  in  the  contingenc}^  of  her  dying  without  a 
will,  that  the  property  should  be  equally  divided  among 
the  children  which  she  then  had.  By  giving  the  clause 
which  reserves  the  use  and  benefit  of  the  property  to  Mrs. 
B.  during  her  natural  life-time  the  effect  of  restricting  the 
duration  of  her  estate  to  the  period  of  her  natural  life,  we 
should  do  violence  to  that  which  gives  to  her  an  unlimited 
power  to  give,  grant  and  dispose  of  the  separate  estate, 
by  will  or  otherwise.  By  considering  the  former  as  simply 
securing  a  right  to  exact  from  the  trustee  the  actual  use  of 
the  property  and  the  benefit  of  such  use  during  life — as  lim- 
iting the  power  of  the  trustee,  and  defining  her  right  as 
against  the  trustee,  in  the  use  and  benefit  derivable  from 
such  use,  and  not  as  restricting  the  duration  of  the  estate, 
we  do  no  violence  to  the  natural  import  of  the  language, 
and  we  reconcile  the  two  clauses.  We  decide,  therefore, 
that  Mrs.  Booker  had  an  unlimited  power  of  disposition, 
and  that  there  is  no  express  estate  for  life  created.  It  fol- 
lows, that  Mrs.  B.  had  an  absolute  estate  in  the  property, 
and  had  the  right  to  invest  the  complainant  with  an  inter- 
est continuing  beyond  her  death. — Flinn  v.  Davis,  18  Ala. 
Rep.  132. 

2.  The  complainant  stipulates,  that  the  persons  to  whom 
his  wife  might  bequeath  the  property,  should  possess  and 
enjoy  it.  But  the  contract,  in  that  respect,  was  suscepti- 
ble of  modification  or  change  by  the  complainant  and  his 
wife,  for  a  fair  and  valuable  consideration. — Wallis  v. 
Long,  16  Ala.  738.  An  agreement  between  the  husband 
and  wife,  that  the  husband  should  possess  the  land  during 
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his  life,  would  eflbct  a  modification,  pro  tanto,  of  the  ante- 
nuptial stipulation  that  the  wife  might  bequeath  the 
property,  and  that  the  objects  of  her  bounty  should  en- 
joy it. 

[3.]  A  married  woman  is  in  equity  considered  a  feme 
sole  as  to  her  separate  estate,  and,  having  the  power  of 
disposition  over  it,  might  make  the  contract  with  her 
husband  in  reference  to  it,  which  is  described  in  the  bill 
in  this  case.— 2  Bright  on  H.  and  W.  223,  §  8 ;  2  Story's 
Equity,  §  1372 ;  Atherly  on  Marriage  Settlements,  161, 
162,  163  ;  Andrews  v.  Andrews,  28  Ala.  432. 

What  we  have  said  conclusively  shows,  that  the  bill, 
as  amended,  contained  equity  ;  and  that  is  the  only  ques- 
tion which  we  think  is  before  us  on  the  appellant's  assign- 
ment of  errors. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
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HUDSON  vs.  HOWLETT. 

[actios*  on  the  case  fob  wkongfl'i,  and  malicious  attachment.] 

1.  Garbling  admission,  and  waiver  of  objection. — "When  a  party  has  offered  ia  evi- 
deuce  a  conversation  or  admission  of  his  opponent,  he  cannot  afterwards 
move  the  exclusion  of  any  portion  of  it. 

2.  ^Yhen  motion  to  suppress  deposition  must  be  made. — A  motion  to  suppress  a  depo- 
sition, taken  without  interrogatories  and  without  any  cross  examination,  on 
account  of  the  insufficiency  of  the  notice,  comes  too  late  when  made  at  the 
trial. 

3.  What  authorizes  recovery  for  wrongful  attachment. — In  an  action  on  the  case  for 
the  wrongful  and  malicious  suing  out  of  an  attachment  on  the  ground  that 
the  debtor  was  about  to  remove  from  the  State,  it  is  not  error  in  the  court 
to  instruct  the  jury,  "  that  plaintiff  was  entitled  to  recover  the  actual 
damage  sustained,  unless  the  jury  believed  from  the  evidence  that  he  was 
about  to  remova  from  the  State  at  the  time  the  attachment  was  sued  out." 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robert  Dougherty. 
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This  action  was  brought  by  Edwin  M.  Howlett  against 
Philip  P.  Hudson,  to  recover  damages  for  the  wrongful 
and  malicious  suing  out  of  an  attachment,  and  was  com- 
menced in  November,  1852.  The  attachment  was  sued 
out  on  the  ground  that  the  defendant  was  about  to  remove 
from  the  State,  so  that  the  ordinary  process  of  law  could 
not  be  served  on  him.  The  plaintiff*  read  in  evidence  on 
the  trial  the  deposition  of  one  Booker,  the  justice  of  the 
peace  by  whom  the  attachment  was  issued,  which  was 
taken  without  interrogatories,  both  parties  being  present 
by  their  attorneys.  This  witness  testified,  on  cross  exam- 
ination, "  that  the  recovery  of  his  money  was  all  that  the 
defendant  (Hudson)  seemed  desirous  of,  or  expressed  any 
icish  to  deponent  to  do.''  After  the  plaintiff  had  read  in 
evidence  the  whole  deposition,  he  moved  the  court  to 
exclude  that  portion  of  the  above  extract  which  is  itali- 
cized. The  court  granted  the  motion,  and  the  defendant 
excepted.  During  the  further  progress  of  the  trial,  the 
defendant  moved  to  exclude  the  deposition  of  one  Smith, 
offered  by  the  plaintiff,  on  account  of  the  insufficiency  of 
the  notice ;  the  deposition  being  taken  without  interroga- 
tories, and  without  any  cross  examination  by  the  defend- 
ant. The  court  overruled  the  motion,  and  the  defendant 
excepted.  The  court  charged  the  jury,  "that  the  plaintiff' 
was  entitled  to  recover  in  this  action  the  actual  damages 
sustained,  unless  they  believe  from  the  evidence  that  he 
was  about  to  remove  from  the  State  at  the  time  the 
attachment  was  sued  out;"  to  which  charge,  also,  the 
defendant  excepted.  The  rulings  of  the  court  above 
stated,  to  which  exceptions  were  reserved,- are  now  as- 
signed as  error. 

"Wm.  M.  Byrd,  for  appellant. 
J.  R.  John,  contra. 

STOIlTE,  J. — After  the  plaintiff  had  read  in  evidence 
to  the  jury  the  direct  and  cross  examination  of  the  wit- 
ness Booker,  and,  among  other  things,  that  portion  which 
said,  "the  recovery  of  his  money  was  all  that  the  defend- 
ant (Hudson)  seemed  desirous  of,  or  expressed  any  wish 
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to  deponent  to  do,"  it  was  improper  to  permit  him  to 
withdraw  a  portion  of  said  statement,  and  leave  the  bal- 
ance before  the  jury.  True,  this  evidence  was  not,  in  the 
form  in  which  the  witness  expressed  it,  a  simple  admis- 
sion, or  attempt  at  a  reiteration  of  what  Hudson  had  said. 
The  portion,  however,  which  was  excluded  was  of  that 
character,  and  such  was  in  substance  its  effect.  It  was 
not  permissible  for  plaintiff  to  avail  himself  of  a  portion 
of  this  quasi  admission,  and  exclude  that  portion  which 
he  thought-  would  probably  make  against  him,  or  which 
might,  'perchance,  open  the  door  to  further  explanation. 
This  question  is,  in  substance,  very  like  the  one  consid- 
ered and  settled  in  McLean  v.  The  State,  16  Ala.  672. 
See,  also,  Lyde  v.  Taylor,  17  Ala.  270, 

There  is  another  point  of  view,  in  which,  we  think,  the 
error  of  the  ruling  in  the  court  below  is  very  manifest. 
The  plaintiff,  in  reading  the  entire  deposition,  put  in 
proof  an  admission  of  the  defendant.  This  he  had  a  clear 
right  to  do.  After  proving  the  defendant's  admission 
against  him,  it  was  not  for  him  afterwards  to  move  its 
exclusion,  when  possibly,  in  the  shifting  phases  of  the 
trial,  or  on  more  mature  reflection,  he  became  convinced 
the  evidence  would  make  against  him.  Parties  cannot 
thus  experiment  with  testimony,  which  is,  when  offered 
by  them,  legal. 

[2.]  The  deposition  of  the  witness  Smith  should  not 
have  been  suppressed.  The  motion  came  too  late,  and 
the  court  did  right  in  overruling  it. — McCreary  v.  Turk, 
29  Ala.  244,  and  authorities  cited. 

[3.]  Thei*e  -is  no  error  in  the  charge  of  the  court. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 
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WEATHERS  vs.  SPEARS. 

[bill  in  equity  to  redeem  lands  sold  under  execution.] 

1.  Assignments  of  error  not  noticed  unless  insisted  on. — la  civil  causes,  the  appel- 
late court  is  not  bound  to  express  any  opinion  on  those  assignments  of  error 
which  are  not  insisted  on  by  counsel. 

2.  When  judgment  debtor,  on  decree  for  redemption,  not  entitled  to  tcrit  of  possession. 
Under  a  bill  for  redemption  filed  by  a  judgment  debtor,  if  it  appears  that 
he  was  not  in  possession  of  the  land  at  the  time  of  the  sale  under  execution, 
but  that  the  purchaser  was  then  holding  possession  of  it  under  a  claim  of 
title  from  another,  the  court  is  not  authorized,  on  decreeing  a  redemption, 
to  award  a  writ  of  hah.  fac.  pos. 

Appeal  from  the  Chancery  Court  of  Randolph. 
Heard  before  the  Hon.  John  Foster. 

This  bill  was  filed  by  "William  Spears,  the  appellee,  and 
sought  to  redeem  certain  lands  which  had  been  sold  under 
execution  against  him,  and  purchased  at  the  sale  by  Jesse 
Weathers,  the  appellant,  who  was  then  in  possession  of 
the  land  under  claim  of  title,  and  who  was  the  plaintiff 
in  the  judgment.  Chancellor  Clark  rendered  a  decree 
for  the  complainant,  on  pleadings  and  proof,  which  was 
reversed  on  error  by  this  court,  at  its  June  term,  1855, 
and  the  cause  was  remanded. — See  27  Ala.  455.  After 
the  remandment  of  the  cause,  it  was  heard  before  Chan- 
cellor Walker,  who  again  rendered  a  decree  for  the  com- 
plainant, and  awarded  a  writ  oi  habere  facias  2308868810116)71 ; 
and  was  finally  heard,  on  exceptions  to  the  master's  re- 
port, before  Chancellor  Foster,  who  overruled  the  excep- 
tions, and  confirmed  the  report.  The  errors  now  assigned 
are :  1st,  the  rendition  of  a  decree  for  the  complainant 
under  the  pleadings  and  proof;  and,  2d,  the  awarding  of 
a  writ  of  habere  facias  possessionem  when  the  complainant 
was  not  entitled  to  the  possession  of  the  land. 

Jno.  T.  Heflin,  for  appellant. 
J.  W.  GuiNN,  contra. 
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RICE,  C.  J. — In  civil  cases,  we  are  bound,  under  our 
practice,  to  give  an  opinion  only  as  to  errors  whicli  are 
assigned  and  insisted  on  by  counsel. — Cunningham  v. 
Carpenter,  10  Ala.  109.  "VYe  shall,  therefore,  in  this  case, 
decline  to  examine  any  error  assigned,  except  the  single 
one  insisted  on  in  the  argument  for  the  appellant;  which 
is,  that  Chancellor  "Walker  erred  in  ordering  the  register 
to  issue  the  writ  of  habere  facias  possessionem. 

When  this  case  was  here  at  a  former  term,  we  decided, 
that  the  judgment  debtor  was  authorized  by  the  statute 
to  redeem  only  "the  interest  that  may  have  been  sold" 
at  the  execution  sale ;  and  that,  under  his  bill  to  redeem, 
the  chancery  court  ought  not  to  go  beyond  the  statute. 
Under  such  a  bill,  that  court  is  not  authorized  to  determ- 
ine conflicting  titles,  and  to  put  the  judgment  debtor  in 
a  better  condition  than  he  occupied  when  his  laud  was 
sold  under  execution.  It  may  be,  that  the  chancellor  can 
restore  him  to  the  condition  he  occupied  at  the  sale.  But, 
if,  as  in  this  case,  it  appears  that  the  possession  of  the 
land  at  the  time  of  the  sale  was  not  with  the  debtor,  but 
with  the  purchaser,  and  that  the  purchaser  was  then 
claiming  it  under  a  title  other  than  that  of  the  debtor ; 
then,  although  the  court  may  decree  a  redemption,  yet  it 
ought  not  to  award  a  writ  of  habere  facias  possessionem. 
Weathers  v.  Spears,  27  Ala.  455. 

So  much  of  the  decree  of  the  chancellor  (Walker)  as 
orders  the  register  to  issue  the  writ  of  habere  facias  pos- 
sessionem, is  erroneous,  and  is  reversed  and  annulled. 
In  all  other  respects,  the  decree  of  Chancellor  Walker  is 
aflirmed ;  and  the  decree  of  Chancellor  Foster  must,  in  all 
respects,  be  affirmed.  The  appellee  must  pay  the  costs  of 
the  appeal. 


» 


JAmJARY   TERM,  1858. 483 

Cannon  v.  Turner. 

CANN'ON  vs.  TURNER. 

[action  at  law  against  separate  estate  of  feme  covert.] 

1.  Provisions  of  Code  not  applicable  to  separate  estates  created  by  deed. — The  provisions 
of  the  Code,  (§§  1981-97,)  respecting  the  separate  estates  of  married 
women,  do  not  apply  to  separate  estates  created  by  deed,  either  before  or 
since  the  adoption  of  the  Code. 

2.  When  action  lies  not  against  ivife. — Under  the  provisions  of  the  Code,  (§§  1987, 
2131,)  an  action  at  law  does  not  lie  against  a  married  woman,  either  before 
or  after  the  death  of  her  husband,  to  subject  her  separate  estate  created  by 
deed  to  the  payment  of  necessary  articles  of  family  supply. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  complaint  in  this  case,  as  amended,  was  as  follows : 

"Jarvis  Turner  ^  The  plaintiff  claims  of  the  defend- 
vs.  y  ant  the  sum  of  §377  50,  for  work 

Ellinor  M.  Cannon'.  J  and  labor  done  and  materials  sup- 
plied in  furnishing  and  adding  to  the  comfort  and  conven- 
ience of  the  dwelling-house  of  the  defendant,  at  her 
instance  and  request,  with  interest  from  the  1st  iNovem- 
ber,  1854. 

"  And  plaintiff  avers,  also,  that  defendant  was  a  mar- 
ried woman,  and  owned  and  possessed  a  separate  estate 
independent  of  her  said  husband,  to-wit,  a  certain  lot  and 
building  thereon  situate  on  Spring  Hill  in  the  county 
aforesaid,  the  dwelling-house  of  said  defendant  and  her 
husband  and  familj^,  together  with  a  separate  personal 
estate ;  all  of  which  land  and  personalty  was  held  as  her 
separate  property  under  and  by  virtue  of  the  statute  laws 
of  Alabama  as  declared  by  the  Code,  and  acquired  since 
the  adoption  of  the  Code.  And  plaintiff  avers,  that  all 
the  said  work  and  labor  was  done  upon,  and  for  the  per- 
manent improvement  of  said  house ;  and  that  plaintiff 
performed  work  and  labor,  and  [furnished]  materials  for 
said  defendant  on  said  property,  for  the  use  and  benefit  of 
said  defendant,  to  the  amount  and  value  of  $§75,  at  her 


484  ALABAMA. 


Cannon  v.  Turner. 


and  her  husband's  instance ;  and  that  all  the  said  articles, 
labor,  materials,  &c.,  were  articles  of  comfort  and  support 
of  the  household  of  the  said  defendant  and  her  husband, 
then  kept  by  them  in  the  house  aforesaid,  and  were  suita- 
ble to  the  degree  and  condition  in  life  of  the  said  family; 
and  that  the  said  husband  departed  this  life  before  the 
bringing  of  this  suit." 

The  defendant  demurred  to  the  entire  complaint,  as 
amended,  on  account  of  a  misjoinder  of  causes  of  action, 
and  to  the  second  count  on  the  following  grounds:  "1st, 
because  the  cause  of  action  set  up  is  not  such  as  comes 
within  the  provisions  of  section  1987  of  the  Code;  2d, 
because  the  law  requires  such  a  suit  to  be  brought  against 
husband  and  wife  jointly,  and  the  wife  is  not  liable  to  be 
sued  alone  upon  such  a  cause  of  action  ;  and,  3d,  because 
it  is  not  sufficiently  alleged,  that  the  defendant's  alleged 
separate  estate  was  held  in  such  way  as  to  entitle  the 
plaintifl'  to  maintain  this  action  against  her,  as  having  a 
separate  estate  under  the  Code."  The  court  overruled 
the  demurrer,  and  the  defendant  then  pleaded  the  general 
issue,  "in  short  by  consent,  with  leave  to  give  any  special 
matter  in  evidence." 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  proved  the  performance  of  the  work  alleged  in 
the  complaint,  and  the  value  of  the  services,  materials, 
&c. ;  and,  for  the  purpose  of  showing  that  the  defendant 
had  a  separate  estate,  read  in  evidence  a  quit-claim  deed 
from  Wm.  A.  Dawson  and  wife,  dated  the  30th  May, 
1853,  by  which  certain  lands  were  conveyed  to  her,  "  to 
have  and  to'liold  the  said  premises  unto  the  said  Ellinor 
Martha  Cannon,  as  separate  property,  and  to  her  heirs 
and  assigns,  to  her  own  proper  use,  benefit  and  behoof, 
forever."  Plaintiff  proved,  also,  "that  the  property 
named  in  said  deed  had  been  paid  for  by  defendant's  hus- 
band, and  conveyed  to  her  at  his  request."  l^o  other 
evidence  was  offered,  tending  to  show  that  the  defendant 
had  a  separate  estate  at  the  time  of  the  accrual  of  plaint- 
iff's cause  of  action.  The  court  charged  the  jury,  among 
other  things,  that  the  deed  from  Dawson  and  wife  "  cre- 
ated a  separate  estate  in  the  defendant,  within  the  mean- 
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ing  of  that  part  of  the  Code  of  Alabama  contained  in 
the  third  article  of  the  first  chapter  of  title  5,  part  2." 
This  charge,  to  which  the  defendant  excepted,  is  now 
assigned  as  error,  together  with  several  other  matters  im- 
material to  the  points  decided  by  this  court. 

P.  Hamilton,  for  appellant.  V 

Jno.  T.  Taylor,  contra. 

WALKER,  J. — After  the  most  careful  consideration, 
we  decided  in  Pickens  and  Wife  v.  Oliver,  29  Ala.  528, 
that  the  provisions  of  article  3,  chapter  1,  title  5,  part  2, 
of  the  Code,  "relate  to  and  provide  for  estates  of  married 
women  which  are  made  separate  by  operation  of  law  ; 
estates  created  by  descent,  gift,  or  in  some  other  manner, 
without  words  which  would  have  created  a  separate  estate  before 
our  statutes  on  the  subject;  and  not  to  estates  which,  independent 
of  legislation,  would  have  been  separate  by  operation  of  the  in- 
strument or  contract  creating  them..'' — Gerald  and  Wife  v. 
McKenzie,  27  Ala.  166 ;  Friend  v.  Oliver,  27  Ala.  532 ; 
Willis  V.  Cadenhead,  28  Ala.  473;  Gibson  v.  Marquis, 
29  Ala.  668. 

Section  1997,  the  last  of  the  article  above  named, 
makes  the  provisions  of  the  article  operative  on  the 
estates  of  all  married  women,  who  have  received  property 
b}'  descent,  gift,  or  otherwise,  since  the  first  of  March, 
1848.  If  the  distinction  between  separate  estates  created 
by  law,  and  such  estates  created  by  contract,  had  not 
been  made,  the  Code  w^ould  have  been  unconstitutional 
in  its  operation  upon  separate  estates  created  in  the 
latter  mode,  after  the  first  of  March,  1848,  and  before  the 
adoption  of  the  Code.  Influenced  by  that  consideration, 
w^e  drew  the  distinction  in  Willis  v.  Cadenhead,  as  to  all 
separate  estates  created  before  the  Code.  That  distinc- 
tion we  must  extend  to  estates  created  afterwards,  or  else 
w^e  must  make  an  arbitrary  and  senseless  discrimination 
in  the  effect  of  the  same  words,  when  applied  to  instru- 
ments of  different  dates,  equally  within  the  letter  of  the 
statute. 

[2.]  Under  the  principle  of  the  decision  in  Gibson  v. 
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Marquis  and  Wife,  29  Ala.  668,  the  coverture  of  the  ap- 
pellant at  the  time  when  the  contract  sued  upon  was 
made,  was  a  complete  defense  to  a  suit,  either  before  or 
after  her  coverture,  unless  the  facts  were  shown  which 
are  requisite  to  the  maintenance  of  an  action  under  sec- 
tion 1987.  One  of  those  requisites  is  the  existence  of  a 
separate  estate,  which  must  be  made  separate  by  law, 
not  an  estate  "which,  independent  of  legislation,  would 
have  been  separate  by  operation  of  the  instrument  or 
contract  creating  it."  The  deed  from  Dawson,  intro- 
duced for  the  purpose  of  showing  that  the  defendant 
had  a  separate  estate,  by  its  terms  creates  what  would, 
at  common  law,  and  independent  of  legislation,  be  recog- 
nized as  a  separate  estate  in  a  married  woman.  It  fol- 
lows, that  there  was  a  failure  to  show  the  kind  of  separate 
estate,  which  is  an  indispensable  requisite  to  the  main- 
tenance of  the  action.  "We  perceive  that  this  point  must 
be  decisive  of  the  case  against  the  appellant,  and  there- 
fore waive  the  consideration  of  the  other  questions  which 
were  argued  by  the  counsel. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


BURNEY  &  CO.  vs.  BOOIS'E. 

[action  against  partnership  on  promissory  note.] 

1.  Partnership  accounts  not  cognizaUt  at  law. — In  an  action  against  a  partnership 
on  a  promissory  note,  which  was  executed,  on  a  change  of  partners  in  the 
firm,  in  consideration  of  the  retiring  partner's  interest  transferred  to  one  of 
the  remaining  partners,  it  is  no  defense  at  law,  that  the  payee  had  col- 
lected moneys  due  the  firm  which  he  failed  to  pay  over  or  account  for  to 
the  other  partners. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  John  Gill  Shorter. 
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Tnis  action  was  brought  by  Win.  J.  Boone,  for  the  use 
of  Hugh  R.  Banks,  against  the  firm  of  James  L.  Burney 
&  Co.,  which  was  composed  of  James  L.  Burney,  H.  H. 
Mapp,  and  M.  A.  Mills;  was  founded  on  a  promissory 
note  for  ^1,000,  executed  in  the  partnership  name,  dated 
the  24th  September,  1851,  and  payable  on  or  before  the 
25th December  next  after  date,  to  Wm.  J.  Boone  or  bearer; 

and  was  commenced  on  the day  of  April,  1852.     The 

defendants  pleaded  the  general  issue,  "  in  short  by  con- 
sent, with  leave  to  give  any  thing  in  evidence  which 
might  be  specially  pleaded  in  bar." 

On  the  trial,  after  the  plaintiff  had  read  in  evidence  the 
note  declared  on,  the  defendants  offered  a  written  instru- 
ment, dated  24th  September,  1851,  "  after  proving  that  it 
was  executed  at  the  same  time,  and  was  a  part  of  the  same 
transaction,  in  these  words:  "Know  all  men  by  these 
presents,  that  I,  William  J.  Boone,  for  and  in  considera- 
tion of  $1,000  to  me  in  hand  paid  by  James  L.  Burney,  do 
this  day  sell  and  convey  to  James  L.  Burney  all  my  in- 
terest in  two  certain  stores,  one  in  the  village  of  Dudley- 
ville,  and  one  at  a  place  known  as  Youngsville,  together 
with  all  the  notes,  accounts,  books,  and  every  other  kind 
of  indebtedness  made  to  the  firm  of  W.  J.  Boone  &  Co. 
since  the  18th  February-,  1851,  together  with  all  goods  on 
hand,  or  that  has  been  purchased  by  said  company,  since 
the  time  above  mentioned  ;  also,  my  interest  in  the  books 
of  Dr.  M.  A.  Mills;  upon  this  express  condition,  that  if 
the  debts  and  goods  of  the  firm  of  W.  J.  Boone  k  Co., 
with  the  exception  of  the  books  of  Dr.  M.  A.  Mills,  are 
sufiicient  to  discharge  the  liabilities  of  the  said  firm,  then, 
.  and  in  that  case,  the  said  W.  J.  Boone  does  not  convey 
his  interest  in  the  books  of  Dr.  M.  A.  Mills.  Signed  and 
sealed,"  &c.  "The  defendants  then  offered  evidence 
tending  to  show,  that  said  W.  J.  Boone  had  not  turned 
over  money  which  he  had  received  from  the  sales  of  goods 
belonging  to  said  two  stores  before  the  24th  September, 
1851 ;  "  also,  "  that  said  Boone,  at  the  time  of  said  trade, 
said  he  was  not  ready  to  make  a  full  showing  to  said 
Burney  in  relation  to  the  money  which  he  had  received 
from  said  two  stores,  but  would  do  so  in  a  short  time  to 
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the  satisfaction  of  said  Burney  ;  "  also,  "that  said  Boone 
had  failed  to  make  out  such  showing  to  the  satisfaction  of 
said  Burney  at  any  time,  either  before  or  since  the  com- 
mencement of  this  suit."  The  court  excluded  each  por- 
tion of  this  evidence,  on  the  plaintiff's  objection,  and  the 
defendants  reserved  exceptions  to  its  rulings. 

The  plaintiff  then  read  in  evidence,  after  proof  of  its 
execution,  a  penal  bond  executed  by  said  Burney,  Mapp 
and  Mills  to  him,  also  dated  the  24th  September,  1851, 
the  condition  of  which  was  as  follows :  "  The  condition  of 
the  above,  is  such,  that  if  the  said  James  L.  Burney,  Mar- 
cus A.  Mills  and  Hampton  II.  Mapp  shall  pay  oft"  and 
discharge  all  the  debts  and  demands,  of  every  kind  and 
description,  made  by  the  firm  of  W.  J.  Boone  &  Co.  since 
the  18th  February,  1851,  to  the  present  date,  then  the 
above  bond  to  be  null  and  void,  else  to  remain  in  full 
force."  "It  was  proved,  that  the  firm  of  W.  J.  Boone  & 
Co.  was  formed  on  the  18th  February,  1851,  and  was  com- 
posed of  said  W.  J.  Boone,  II.  H.  Mapp,  and  M.  A.  Mills ; 
that  Mapp,  in  a  few  months  after  they  commenced  busi- 
ness, sold  out  his  interest  to  said  James  L.  Burney,  who 
became  a  partner  in  said  firm,  and  was  such  partner  on 
the  24th  September,  1851,  when  he  bought  out  the  inter- 
est of  said  Boone ;  and  that  the  said  business  was  contin- 
ued by  said  Burney,  Mapp  and  Mills,  on  and  after  said 
24th  September,  1851,  under  the  partnership  name  of 
James  I<.  Burney  &  Co.,  in  which  character  they  signed 
the  note  sued  on." 

"  This  was  all  the  evidence  ;  and  thereupon  the  court 
charged  the  jury,  that  if  they  believed  all  the  evidence, 
they  must  find  for  the  plaintiff,  for  the  amount  of  the 
note  sued  on,  with  interest;"  to  which  charge  the  de- 
fendants excepted,  and  which,  together  with  the  rulings 
of  the  court  on  the  evidence,  they  now  assign  as  error. 

Parsons  &  J.  "VYhite,  for  appellants. 
Barnes  &  Allison,  contra. 

STONE,  J. — We  do  not,  in  this  case,  propose  to  deter- 
mine absolutely  whether  the  conveyance  executed  on  the 
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24th  of  September,  1851,  by  William  J.  Boone  to  James 
L.  Burney,  transferred  to  the  latter  the  interest  of  Boone 
as  one  ot  the  members  of  the  firm  of  W.  J.  Boone  &  Co. 
in  the  cash  which  he,  Boone,  had  received  for  goods  sold  ; 
such  cash  being  received  by  Boone  between  tbe  18th  day 
of  February,  1851,  and  the  24th  September  of  that  year. 
If  such  money  was  received  by  him,  it  was  received  as  a 
member  of  the  firm.  He  would  have  no  specific,  defined 
interest  in  the  money ;  no  interest  which  can  be  ascer- 
tained without  a  settlement  of  the  partnership  accounts. 
The  partnership  accounts  cannot  be  settled  in  a  court  of 
law.  Its  details  require  the  exercise  of  chancery  powers. 
Lecroy  v.  Wiggins,  31  Ala.  13. 

Each  member  of  the  firm  of  W.  J.  Boone  &  Co.  has  the 
clear  right  to  bring  Boone  to  a  settlement,  and,  in  such 
settlement,  to  make  him  account  for  the  money  he  has 
received.  Boone  would  also  bave  the  clear  right  to  a 
credit,  at  least,  for  any  moneys  or  expenses  he  may  have 
incurred  for  the  firm.  Whether,  in  such  settlement, 
Burney  is  entitled  to  stand  in  the  place  of  Boone,  and 
claim  his  interest  in  the  money  received  by  the  latter,  we 
do  not  now  determine.  It  is  clear,  on  well  ascertained 
principles,  that  this  defense  cannot  be  made  in  a  court  of 
law. 

There  is,  therefore,  no  error  in  the  several  rulings  of 
tbe  circuit  court,  and  its  judgment  is  affirmed. 


MULHALL  vs.  WILLIAMS  AND  WIFE. 

[bill  in  equity  to  subject  wife's  separate  estate  to  payment  of  charge 
created  by  husband.] 

1.  Charge  on  wife's  separate  estate  not  created  by  husband. — The  wife's  separate 
estate,  created  by  deed,  cannot  be  subjected  in  equity  to  tbe  payment  of 
services  rendered  under  a  contract  with  the  husband,  who  was  acting  trustee, 
in  ditching  the  lands  belonging  to  such  separate  estate,  even  after  the  re- 
turn of  "no  property  found  "  on  an  execution  against  the  husband. 

32 
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Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  JaiMes  B.  Clark. 

The  bill  in  this  case  was  filed  b}'  Michael  Mulhall,  the 
appellant,  against  John  D.  F.  Williams  and  wife,  and 
sought  to  subject  the  separate  estate  of  Mrs.  Williams  to 
the  payment  of  services  rendered  by  the  complainant, 
under  a  contract  with  the  husband,  in  ditching  the  lands 
belonging  to  her  separate  estate.  Mrs.  Williams'  separate 
estate  was  created  by  ante-nuptial  contract,  which  vested 
the  legal  title  in  a  trustee ;  but  the  trustee  died  without 
accepting  the  trust,  and  Mr.  Williams  became  the  acting 
trustee.  Mr.  Williams  gave  his  promissory  note  for  the 
amount  of  the  complainant's  demands,  and  afterwards 
confessed  a  judgment  in  his  favor.  An  execution  was 
issued  on  this  judgment,  and  returned  "no  property 
found  ;  "  and  the  bill  alleged  that  Mr.  Williams  was  insol- 
vent. The  chancellor  dismissed  the  bill  for  want  of  equity, 
on  the  authority  of  Jones  v.  Dawson,  19  Ala.  672  ;  and  his 
decree  is  now  assigned  as  error. 

Wm.  M.  B'yrd,  John  T.  Morgan,  and  Jona.  Haralson, 
for  the  appellant,  cited  Coopwood  v.  Wallace,  12  Ala.  R. 
790  :  K.  A.  Coal  Company  v.  Dyett,  8  Paige,  9  ;  S.  C, 
20  Wendell,  570;  Upton  v.  Gray,  2  Greenl.  373;  Cater  v. 
Evelagh,  4  Dess.  19;  Williams  v.  Mitchell,  17  Mass.  98; 
McElroy  v.  McKenzie,  2  Porter,  33  ;  Sanford  v.  Howard, 
29  Ala.  684;  Thomas  v.  Lambert,  21  Maine  Rep.  308; 
2  Story's  Equity,  §§  1235,  1399. 

Thos.  Williams,  contra,  cited  Jones  v.  Dawson,  19  Ala. 
672  ;  Kirkman,  Abernathy  k  Hanna  v.  Benham,  28  Ala. 
501 ;  Lyon  v.  Hays'  Adm'r,  30  Ala.  430. 

RICE,  C.  J. — Upon  the  authority  of  Jones  v.  Dawson, 
19  Ala.  R.  672;  Kirkman  v.  Benham,  28  Ala.  501;  and 
Lyon  v.  Hays'  Adm'r,  30  Ala.  430,  the  decree  of  the  chan- 
cellor is  affirmed. 

It  is  proper,  however,  to  add,  that  a  majority  of  the 
court  doubt  the  correctness  of  Jones  v.  Dawson,  so  far  as 
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it  overrules  or  conflicts  with  any  point  actually  decided 
in  Coopwood  v.  Wallace,  12  Ala.  R.  790.  They  incline 
to  the  opinion,  that  when  an  administrator,  who  is  re- 
quired by  law  to  see  that  reasonable  diligence  is  used  for 
the  collection  of  money  due  to  the  estate,  in  the  proper 
performance  of  that  duty  selects  an  attorney  to  collect  it, 
and  is  not  indebted  to  the  estate,  and  is  insolvent,  and 
has  not  charged  the  estate  with  the  fees  or  compensation 
properly  due  to  the  attorney, — a  case  is  presented  which^ 
perhaps,  may  be  distinguished  from  that  which  was  pre- 
sented in  Jones  v.  Dawson,  Kirkraan  v.  Benham,  Lyons 
V.  Hays,  or  here. — See  Notley  Young's  Estate,  3  Mary- 
land Chancery  Decisions,  461.  They  put  the  case  of  an 
administrator  above,  by  way  of  example  merely.  In 
every  case  similar  in  principle  to  that*  thej^  think  the 
court  ought  not  to  feel  itself  concluded  by  Jones  v. 
Dawson. 


McLEi^DOI^  vs.  DODGE  &  McKAY. 

[action  on  foreign  judgment.] 

1.  Presumption  in  favor  of  validity  of  foreign  judgment. — A  transcript  of  a 
foreign  judgment,  rendered  by  a  court  of  general  jurisdiction  at  a  special 
term,  and  properly  certified  under  the  acts  of  congress,  is  primafacie  evi- 
dence of  a  valid  judgment,  although  the  record  does  not  aflBrmatively  show 
a  compliance  with  the  statutory  requisitions  authorizing  special  terms  :  the 
courts  of  this  State  will  presume,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  requisitions  of  the  statute  were  complied  with. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  the  appellees,  and  was 
founded  on  a  judgment  rendered  by  the  superior  court  of 
Anson  county,  North  Carolina,  at  a  special  term  held  on 
the  15th  day  of  June,  1844.     The  defendant  pleaded  nul 
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iiel  record,  and  issue  was  joined  on  the  plea.  The  plaintiifs 
produced  a  transcript  of  the  judgment,  properly  certified 
under  the  acts  of  congress,  and  a  certified  copy  of  a  stat- 
ute law  of  North  Carolina  authorizing  the  superior  courts 
to  hold  special  terms ;  and  also  proved  the  rate  of  interest 
in  that  State.  The  defendant  then  read  in  evidence  a 
certified  copy  of  another  ]!Torth  Carolina  statute,  fixing 
the  time  for  holding  the  regular  terms  of  the  superior 
court  of  Anson  county.  This  was  all  the  evidence  in  the 
cause.  The  court  decided  the  issue  joined  on  the  plea  of 
nul  iiel  record  in  favor  of  the  plaintifls,  and  charged  the 
jury,  on  tl^e  evidence  adduced  before  them,  "that  if  they 
believed  all  the  evidence,  they  must  find  for  the  plaintifls." 
The  defendant  excepted  to  the  rulings  of  the  court,  and 
he  now  assigns  them  as  error. 

E.  C.  Bullock,  for  the  appellant,  cited  the  following 
cases:  Culhim  v.  Casey,  1  Ala.  351;  "White  v.  Riggs, 
27  Maine,  114;  Galusha  v.  Butterfield,  2  Scam.  227; 
Archer  v.  Ross,  2  Scam.  303;  Wightman  v.  Karsner, 
20  Ala.  446;  Garner  v.  Carroll,  7  Yerger,  365;  6  Yerger, 
395 ;  Gunn  v.  Howell,  27  Ala.  663 ;  Bates  v.  Merchants' 
Bank,  8  Porter,  99 ;  Levert  v.  Planters'  Bank,  8  Porter, 
104 ;  Owen  v.  Jordan,  27  Ala.  608 ;  Comm'rs  Court  v. 
Thompson,  15  Ala.  139;  S.  C,  18  Ala.  696;  Wyatt's 
Adm'r  v.  Rambo,  29  Ala.  510;  Dunn  v.  The  State, 
2  Pike's  (Ark.)  R.  230. 

Jas.  L.  Pugh,  contra,  cited  Sparkman  v.  Daughtry, 
13  Ired.  168 ;  The  State  v.  Ledford,  6  Ired.  5 ;  2  Scam. 
269 ;  4  Scammon,  84 ;  19  Johns.  162  ;  5  Indiana,  1 ;  2  Nott 
&  McC.  27  ;  12  Ohio,  16. 

"WALKER,  J. — The  judgment  sued  upon  in  this  case 
purports  to  have  been  rendered  at  a  special  term  of  the 
superior  court  of  law  for  Anson  county  in  the  State  of 
North  Carolina.  It  is  contended,  that  the  circuit  court 
erred  in  treating  the  exemplification  as  evidence  of  a 
valid  judgment,  because  it  does  not  show  that  all  the  pre- 
liminary requisites  to  the  holding  of  the  special  term,  as 
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prescribed  by  the  North  Carolina  statute,  had  been  com- 
plied with.  It  was  not  proved  or  contended  that  those 
prerequisites  had  not  been  complied  with,  but  that  such 
compliance  must  be  affirmatively  shown  by  the  record. 

If  the  superior  court  of  North  Carolina  was  held  at  a 
time,  or  under  circumstances,  not  authorized  by  the  law, 
80  as  to  render  its  judgments  mere  acts  of  judicial  assump- 
tion, and  therefore  void,  they  would  not  constitute  records 
of  the  court.  The  certificate  must  be  considered  as 
affording  evidence  that  the  judgment  is  of  record,  and 
therefore  the  act  of  a  court,  and  not  the  act  of  a  judge 
without  authority  to  hold  a  court. — Dozier  v.  Joyce, 
«  Porter,  303;  Slaughter  v.  Cunningham,  24  Ala.  261. 
As  well  might  it  be  required  in  every  case,  that  a  plaintiff 
f?uing  upon  the  judgment  of  a  sister  State,  which  the 
record  says  was  rendered  at  a  regular  term,  should  prove 
hy  a  production  of  the  statute  that  the  law  authorized  the 
holding  of  the  court  at  that  tinje,  as  to  require  one  suing 
upon  a  judgment  rendered  at  a  special  term  to  show  that 
the  holding  of  the  court  at  that  particular  time  was  author- 
ized by  the  law.  We  must  intend  from  the  clerk's  cer- 
tificate, and  the  statement  of  the  record  that  the  judgment 
was  rendered  at  a  term  of  the  court,  in  favor  of  the 
authority  of  the  tribunal  to  sit  at  the  time. 

It  is  true  that  no  intendment  can  be  made  in  favor  of 
the  jurisdiction  of  a  court  of  limited  authority.  But  this 
principle  has  no  application  to  the  question  here.  The 
superior  court  of  Anson  county,  North  Carolina,  did  not 
become  at  its  special  term  a  court  of  limited  jurisdiction. 
It  remained  a  court  of  general  jurisdiction,  notwithstand- 
ing its  session  was  held  at  an  extraordinary  time ;  and 
the  courts  must  intend,  in  the  absence  of  proof  to  the 
contrary,  that  the  statutory  prerequisites  to  the  holding 
of  the  special  term  were  complied  with.  The  law  is  so 
settled  in  North  Carolina,  in  reference  to  the  very  statute 
under  which  the  special  court  which  rendered  the  judg- 
ment here  sued  upon,  was  held. — Sparkman  v.  Daughtry, 
13  Iredell's  Law  R.  168 ;  State  v.  Ledford,  6  Iredelf,  5. 

The  case  of  Dunn  v.  The  State,  2  Ark.  230,  where  the 
question  of  the  authority  of  the  court  to  hold  a  special 
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terra,  came  up  on  error,  is  entitled  to  no  controlling  influ- 
ence in  this  case,  where  the  judgment  is  collaterally 
assailed.  Whether  we  would  follow  the  Arkansas  decis- 
ion, if  the  question  arose  here  on  appeal,  we  do  not 
decide,  because  the  case  does  not  present  the  point. 
The  judgment  of  the  court  below  is  afllrmed. 


McKEIl^ZIE  vs.  HU^T  &  ANDREWS. 

[aCTIOJ^  OM  PROMrSSOKY  NOTE,  BY  ASSIGNEE  AGAINST  MAKER.] 

1.  Set-off. — In  an  action  on  a  promissory  note,  by  a  remote  endorsee  against 
the  maker,  a  set-off  against  an  intermediate  holder  is  not  available  ;  sec- 
tions 1530  and  1531  of  the  Code  being,  in  this  respect,  substantiallythe 
same  as  the  act  ot  1812. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  S.  D.  Hale. 

This  action  was  brought  by  William  A.  McKenzie 
against  Hunt  &  Andrews,  as  partners,  and  was  founded 
on  the  defendants'  promissory  note  for  $175,  dated  the 
14th  February,  1853,  and  transferred  to  the  plaintiff 
through  several  intermediate  holders.  The  defendants 
pleaded  payment  and  set-off,  and  issue  was  joined  on 
those  pleas. 

On  the  trial,  after  the  plaintiff  had  read  in  evidence 
the  note  sued  on,  the  defendants  introduced  one  Flournoy 
as  a  witness,  who  testified,  "that  being  indebted  to  Bass 
Nichols,  one  of  the  late  firm  of  ISTichols  &  Sinquefield,  wit- 
ness called  on  Hunt,  one  of  the  defendants,  at  the  instance 
of  said  Nichols,  to  ascertain  if  said  Hunt  &  Andrews  would 
receive  the  note  sued  on  in  payment  of  a  debt  due  to  them 
from  Nichols  &  Sinquefield, — said  Nichols  having  agreed 
to  receive  said  note  from  witness  in  payment  of  the  debt 
due  from  him,  provided  Hunt  &  Andrews  would  receive 
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it  from  him  in  payment  of  the  debt  due  to  them  from 
Nichols  &  Sinquefield ;  that  Hunt  agreed  to  accept  said 
note  in  part  payment  of  said  debt;  that  witness  obtained 
said  note,  in  consequence  of  this  understanding,  and  de- 
livered it  to  Nichols  in  payment  of  the  debt  due  to  him 
from  witness;  and  that  said  Nichols  received  said  note 
because  Hunt  had  undertaken  to  receive  it  in  payment  of 
the  debt  due  from  Nichols  &  Sinquefield  to  Hunt  &  An- 
drews, to  be  applied  in  payment  of  said  debt.  The 
plaintift*  proved  that,  before  the  transactions  spoken  of 
by  the  witness  Flournoy  occurred,  the  firm  of  Nichols  & 
Sinquefield  had  been  dissolved ;  and  objected  to  the  evi- 
dence of  said  Flournoy,  showing  the  acts  and  declarations 
of  said  Nichols  at  the  time  of  the  delivery  of  said  note 
to  him  by  Flournoy,  and  to  his  declarations  inducing 
Flournoy  to  procure  said  note;  but  the  court  overruled 
the  objection,  and  plaintiff  excepted.  The  defendants 
ofiered  in  evidence,  also,  the  record  of  a  judgment  of  the 
circuit  court  of  Barbour  in  their  favor,  against  said  Nich- 
ols &  Sinquefield,  for  a  sum  larger  than  the  amount  ot 
the  note  sued  on ;  and  proved,  that  it  was  founded  on  an 
account  for  lumber  furnished  b}^  them  to  said  Nichols  & 
Sinquefield  in  the  summer  and  fall  of  the  year  1854, 
which  was  prior  to  the  transactions  spoken  of  by  the  wit- 
ness Flournoy  relative  to  the  transfer  of  said  note.  The 
plaintiff  then  proved,  that  said  Sinquefield  transferred 
said  note  to  him,  a  short  time  after  the  transactions  proved 
by  Flournoy,  in  payment  of  a  debt  due  to  him  from 
Nichols  &  Sinquefield ;  and  that  defendants,  after  the 
commencement  of  this  suit,  brought  their  action  against 
Nichols  &  Sinquefield,  for  the  whole  amount  of  their  ac- 
count, and  obtained  a  judgment  therefor." 

"  This  being  all  the  evidence  adduced  on  the  trial,  the 
court  charged  the  jury,  that  if  the  note  sued  on  was  in 
the  hands  of  said  Nichols  during  the  existence  of  said 
account  due  from  Nichols  &  Sinquefield  to  defendants,  as 
proved,  then  it  was  a  good  answer  to  this  action,  and  the 
plaintift'  could  not  recover;"  to  which  charge  the  plaintiff 
excepted,  and  which  he  now  assigns  as  error,  together 
with  the  rulings  of  the  court  on  the  evidence. 
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E.  C.  Bullock,  for  the  appellant,  cited  Kennedy  v, 
Manship,  1  Ala.  43  ;  and  Stocking  v.  Toulniin,  3  Stew. 
&  Porter,  35. 

L.  L.  Cato,  contra,  cited  Hoyt,  Ford  &  Robinson  v. 
Murphy,  18  Ala.  319;  Huckabee  v.  May,  14  Ala.  263. 

STO^E,  J. — This  case  must  be  reversed  on  the  merits. 
Sections  1530  and  1531  of  the  Code  are,  on  this  subject,  sub- 
stantially the  same  as  the  1st  section  of  the  act  of  1812. 
Clay's  Digest,  381-2,  §  6.  Under  the  act  of  1812,  it  has 
always  been  held,  that  a  set-off  against  an  intermediate 
holder  of  a  promissory  note  cannot  be  maintained — See 
authorities  on  the  brief. 

To  sustain  the  defense  relied  on  in  this  case,  it  was 
necessary  to  prove  such  a  contract  as,  in  substance, 
amounted  to  a  payment.  A  contract  of  that  description 
would  have  vested  in  the  defendants  the  property  in  the 
note  which  is  the  subject  of  this  suit;  such  a  title  as  they 
could  have  maintained  detinue  upon.  We  apprehend  no 
one  would  contend  that,  under  the  agreement  between 
Kichols  and  Hunt  &  Andrews,  the  ownership  of  the  note 
passed  to  them.  In  truth,  the  note  did  not  then  belong 
to  Nichols,  and  of  course  he  could  not  convey  a  title  to 
another. 

The  agreement  was,  at  most,  executory,  so  far  as  the 
promise  of  Nichols  was  concerned.  Whether  that  prom- 
ise rested  on  a  sufficient  consideration  to  maintain  an 
action  against  him  for  its  breach,  we  need  not  now  inquire. 

The  case  of  Kennedy  v.  Manship,  1  Ala.  43,  is  decisive 
of  this. 

Reversed  and  remcxnded. 
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MCALLISTER'S  EXECUTOR  vs.  THOMPSON 

[appeal  from  decree  of  partial  distribdtion.] 

1.  When  partial  distribution  cannot  be  had. — In  a  case  of  partial  intestacy,  caused 
by  the  widow's  dissent  from  her  husband's  will,  the  probate  court  cannot 
render  a  decree  against  the  executor,  after  the  lapse  of  eighteen  months  from 
the  grant  of  his  letters,  in  favor  of  the  sole  distributee  and  heir-at-law^ : 
such  a  case  is  not  within  the  provisions  of  the  Code,  (§§  1772,  1778,)  au- 
thorizing partial  distribution  and  the  recovery  of  legacies. 

2.  Appeal  from  decree  of  partial  distribution. — An  appeal  does  not  lie,  in  favor  of 
the  personal  representative,  from  a  decree  of  partial  distribution,  until 
after  the  final  settlement  of  the  estate,  although  the  court  had  no  jurisdic- 
tion to  render  the  decree. 

Appeal  from  the  Probate  Court  of  Marengo. 

~  In  the  matter  of  the  estate  of  "William  McAllister, 
deceased,  on  the  petition  of  Elizabeth  Thompson,  as  sole 
distributee  and  heir-at-law,  for  her  distributive  share  of 
the  estate.  McAllister  died  in  October,  1853,  leaving  a 
will,  which  was  duly  admitted  to  probate  by  said  court  in 
August,  1854,  and  of  which  Lewis  B.  McCarty  was  the 
executor.  By  said  will,  the  testator  bequeathed  all  his 
property,  both  real  and  personal,  to  his  wife  for  life; 
directed  his  executor,  after  the  death  of  his  wife,  to  trans- 
port all  his  slaves  to  Liberia,  so  soon  as  their  labor  had 
created  a  fund  sufficient  for  that  purpose  ;  and  made  his 
executor  his  residuary  legatee,  after  the  death  of  his  wife, 
in  trust  for  the  '-Alabama  Conference  of  the  Methodist 
Episcopal  Church  South."  The  widow  dissented  from 
the  will,  and  claimed  her  distributive  share  of  the  estate. 
On  the  17th  March,  1856,  Elizabeth  Thompson,  the  testa- 
tor's sister  and  sole  heir-at-law  and  distributee,  filed  her 
petition  in  said  court  "for  a  distribution  of  the  slaves  and 
personal  estate  of  said  decedent,"  alleging  that  all  the 
debts  against  the  estate  had  been  paid.  On  the  hearing 
of  this  petition,  which  was  contested  by  the  executor,  the 
court  held — '■  1st,  that  the  direction  to  the  executor  to 
remove  the  slaves  to  Liberia  was  void ;  2d,  that  the  Ala- 
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bama  Conference  of  the  Methodist  Episcopal  Church 
South  could  not  take  as  residuary  legatee  until  the  death 
of  the  widow ;  3d,  that  the  widow's  dissent  from  the  will 
left  an  estate  not  disposed  of  by  the  will,  to  which  the 
heir-at-law  was  entitled  during  the  term  of  the  widow's 
life;  and,  4th,  that  said  Elizabeth  Thompson,  as  such 
heir-at-law,  is  entitled  to  such  estate."  A  decree  was 
accordingly  rendered  in  favor  of  said  Elizabeth  Thompson, 
directing  the  executor  to  "  deliver  to  her  all  the  property 
remaining  in  his  hands  as  such  executor,"  on  her  entering 
into  a  refunding  bond ;  to  which  decree  the  executor  ex- 
cepted, and  w^hich  he  now  assigns  as  error. 

William  E.  Clarke,  I.  W.  Garrott,  and  J.  li.  John, 
for  the  appellant. 

"William  M.  Brooks,  contra. 

RICE,  C.  J. — Upon  the  authority  of  Johnston,  execu- 
tor, V.  Fort,  administrator,  30  Ala.  78,  we  hold,  1st,  that 
the  probate  court  had  no  jurisdiction  to  render  the  decree 
from  which  the  appeal  was  taken  in  this  case ;  and,  2d, 
that  the  executor  has  no  right  to  appeal  from  such  decree, 
until  after  a  final  settlement  of  the  estate. — Code,  §  1888. 

"VVe  do  not  decide,  however,  that  until  a  final  settlement 
of  the  estate,  the  executor  is  without  remedy.  But  it  is 
not  for  us  to  indicate  his  remedy,  if  he  has  any.  See  the 
authorities  relative  to  that  matter,  cited  in  Johnston  v. 
Fort,  supra. 

As  the  appeal  was  taken  by  the  executor,  and  he  had 
no  right  to  take  it,  we  must  dismiss  it,  at  his  costs. 
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[action  on  PBOMISSOUV  note — FLEA,  NGN  EST  FACTUM.] 

1.  Admissihility  of  note  as  to  proof  of  execution. — In  an  action  on  a  promissory 
note,  issue  being  joined  on  tbe  plea  of  non  est  factum,  if  the  plaintiff  a'Jduccs 
any  evidence  conducing  to  prove  the  genuineness  of  the  defendant's  signa- 
ture, the  note  itself  may  go  before  the  jury  in  connection  with  that  evi- 
dence. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  John  Varner  against  "Wil- 
liam Morris,  and  was  founded  on  the  defendant's  promis- 
sory note  for  $265,  payable  on  the  1st  January,  1854,  and 

dated   the  29th ,  1852.     The  only  plea  was  no7i  est 

factum,  on  which  issue  was  joined.  The  only  error  now 
assigned  is,  the  ruling  of  the  court  in  permitting  the  note 
to  go  in  evidence  before  the  jury  without  sufficient  proof 
of  its  execution. 

I.  "W.  Gakrott,  for  the  appellant. 
"Wm.  E.  Clarke,  contra. 

WALKER,  J. — When  the  issue  of  fact  is  on  the  plea 
of  non  est  factum.,  the  question  of  the  execution  of  the  note 
sued  upon  is  for  the  jury.  It  is  not  requisite  to  the  ad- 
mission of  the  note  in  evidence,  that  a  primafacie  case  of 
the  genuineness  of  the  defendant's  signature  should  be 
made  out.  It  is  sufficient  that  evidence  should  be  shown 
to  the  court,  conducing  to  prove  the  affirmative  of  the 
is.sue,  which  it  would  be  proper  for  the  jury  to  consider. 
Whenever  there  is,  prima  facie,  any  reason  for  sending 
the  note  to  the  jury,  it  should  be  sufiered  to  go  to  them. 
There  is,  prima  facie,  such  reason,  when  there  is  evidence 
tending  to  show  the  genuineness  of  the  signature,  which 
it  would  be  proper  for  the  jury  to  consider. — 1  Greenleaf 


500  ALABAMA. 


Humphries  v.  Bradford. 


on  Evidence,  (8th  edition,)  68,  §  49 ;  Catlin,  Peeples  & 
Co.  V.  Gilder,  3  Ala.  536 ;  Note  to  Knapp  v.  McBride  & 
!N"orman,  7  Ala.  19.  There  was  evidence  conducing  to 
show  the  execution  of  the  note  by  the  defondan.t,  which 
it  was  proper  for  the  jury  to  consider,  when  the  note  was 
admitted,  and  the  court  did  not  err  in  permitting  it  to  go 
to  the  jury  in  connection  with  that  evidence. 
The  judgment  of  the  circuit  court  is  affirmed. 


HUMPHRIES  vs.  BRADFORD. 

[action  for  breach  of  warranty  of  soundness  of  slave.] 

1.  Presumption  in  favor  of  ruling  of  primary/ court. — Where  a  witness  testified, 
on  cross  examination,  that  he  informed  plaintiff  of  the  unsoundness  of  the 
slave  in  controversy,  and  advised  birato  send  the  slave  back  to  defendant; 
and  was  asked,  on  re-examination  by  the  plaintiflf,  what  plaintiff's  reply 
was  when  informed  of  the  condition  of  the  slave, — held,  that  the  appellate 
court  would  not  presume,  against  the  ruling  of  the  court  below,  that  the 
plaintiff's  reply,  which  was  not  set  out  in  the  record,  was  competent  evi- 
dence. 

2.  Waiver  of  objection  to  answer  hy  failure  to  object  to  interrogatory. — A  party  can 
not  move  the  exclusion  or  suppression  of  an  answer  which  is  responsive  to 
the  interrogatory,  when  he  failed  to  object  to  the  interrogatory  itself. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  John  R.  Humphries,  the 
appellant,  against  the  firm  ol  Barr  &  Bradford,  to  recover 
damages  for  the  breach  of  a  warranty  of  soundness  of  a 
slave  named  Len,  sold  by  defendants  to  plaintiff;  was 
commenced  in  April,  1852 ;  and  was  prosecuted  against 
Bradford,  as  surviving  partner,  after  the  death  of  Barr. 
On  the  trial,  the  plaintiff*  introduced  a  witness  named 
Lindsey,  who  resided  on  his  plantation  where  the  slave 
worked,  and  who  testified  to  the  diseased  condition  of 
the  slave  a  few  days  after  the  plaintift^s  purchase.     "The 
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defendant  asked  said  witness,  on  cross  examination,  'Did 
you  inform  Mr.  Humphries  of  the  slave's  condition  ?  to 
which  the  witness  answered,  'Yes,  I  told  him  the  slave 
was  worthless,  and  that,  if  I  was  in  his  place,  I  would 
send  him  back.'  "  On  re-examination  of  the  witness, 
"  plaintiff  offered  to  prove  what  he  said  to  the  witness 
when  informed  by  him  of  the  condition  of  the  slave; 
which  evidence  the  court  excluded,  on  the  defendant's 
objection,  and  the  plaintiff  excepted."  The  defendant 
read  in  evidence  the  deposition  of  Robert  L.  Dickinson, 
taken  on  interrogatories  and  cross  interrogatories.  The 
second  direct  interrogatory  to  this  witness,  and  the  an- 
swer thereto,  were  as  follows  :  "Int.  2.  If  a  bill  of  sale  is 
shown  to  you,  attach  it  to  your  answers,  and  state  if  you 
saw  it  executed ;  if  so,  by  whom ;  state  all  about  how 
and  why  it  was  given  ;  how  much  was  Len  sold  for?  did 
he  sell  for  his  market  value?  was  he  sold  as  a  sound 
negro  ?  did  he  bring  the  market  price  for  a  sound  negro  ?  " 
"  J.W5.  I  saw  John  C.  Moore  sign  the  bill  of  sale  now 
shown  to  me,  which  is  attached  to  this  my  answer.  It 
was  filled  up  by  Mr,  Thomas  B.  Crosby,  a  clerk  in  the 
house  of  R.  H.  Dickinson  &  Brother.  It  was  given  by 
Moore  to  Barr  &  Bradford,  lor  a  boy  named  Len,  who  was 
owned  by  Moore,  and  sold  for  him,  by  Dickinson  & 
Brother  as  auctioneers,  to  Barr  &  Bradford,  on  the  7th 
February,  1851.  Len  was  sold  for  $625.  It  was  consid- 
ered he  sold  for  his  market  value.  He  was  sold  as  a  sound 
7iegro,  and  brought  the  market  price  df  a  sound  negro.''  The 
plaintiff  objected  to  each  of  the  italicized  portions  of  this 
answer,  and  reserved  exceptions  to  the  overruling  of  his 
objections.  The  rulings  of  the  court  on  the  evidence,  as 
above  stated,  are  now  assigned  as  error. 

RicHAKDS  &  Falkner,  and  Geo.  "W".  Gunn,  for  appellant. 
L.  E.  Parsons,  and  Jas.  E.  Belser,  contra. 

STOIl^E,  J. — The  record  does  not  inform  us  what  was 
plaintiff's  reply  to  what  the  witness  Lindsey  said  to  him. 
This  brings  the  case  directly  within  the  principle  settled 
in  Dent  v.  Chiles,  5  S.  &  P.  383,  392 ;  Parker  v.  Goldsmith 
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16  Ala.  526-28;  Mahone  v.  Reeves,  11  Ala.  345-51; 
Brown  v.  Brown,  5  Ala.  508;  St.  John  v.  O'Connell, 
7  Por.  466-74.  The  record  being  silent  as  to  what  was 
plaintiff's  reply,  we  have  do  authority  to  indulge  intend- 
ments beyond  the  express  language  of  the  bill  of  excep- 
tions, as  a  foundation  on  which  to  base  a  reversal. 

[2.]  The  portions  of  the  answer  of  the  witness  Dickin- 
son to  the  second  interrogatory  in  chief,  which  the  plain- 
tiff moved  to  exclude,  were  strictly  responsive  to  the 
interrogatory.  The  plaintiff  had  crossed  the  interrogato- 
ries, without  objecting  or  excepting  to  the  portions  to 
which  these  answers  were  responsive;  and  he  thereby 
waived  all  objection  to  the  answers  themselves. — Town- 
send  V.  Jeffries,  24  Ala.  329,  and  authorities  cited. 

The  judgment  of  the  circuit  court  is  affirmed. 


Rice,  C.  J.,  not  sitting. 


SHARP'S  EXECUTORS  vs.  HERRIN'S  ADM'R. 

[scire  facias  ox  decree  of  probate  court.] 

1.  Decree  against  executor^  personal  representative  may  he  revived. — A  decree  of  the 
probate  court  against  the  personal  representatives  of  a  deceased  executor, 
under  the  act  of  1854,  (Session  Acts  1853-4,  p.  24.)  may  be  revived  by 
scire  facias,  whea  no  execution  was  issued  on  it  within  a  year  after  its  rendi- 
tion. 

2.  Revivor  barred  hy  declaration  of  insolvency,  and  failure  to  file  claim. — Such  a 
decree  cannot  be  revived  after  the  estate  of  the  deceased  executor  has  been 
declared  insolvent ;  not  having  been  filed  as  a  claim  against  the  estate  like 
ordinary  claims  are  required  to  be  filed. 

3.  And  by  rejection  of  claim  because  not  filed  in  time. — The  disallowance  of  such 
decree  by  the  probate  court,  as  a  claim  against  the  estate  of  the  deceased 
executor,  on  the  ground  that  it  was  not  filed  within  the  time  required  by 
law,  is  a  bar  to  the  revivor. 

4.  And  by  final  settlement  and  discharge  of  personal  representatives. — The  revivor 
of  such  a  decree  is  also  barred  by  the  final  settlement  and  discharge  of  the 
personal  representatives  of  the  deceased  executor,  after  the  declaration  of 
insolvency,  and  the  continuance  of  one  of  them  as  the  representative  of  the 
estate,  to  whom  the  assets  were  delivered. 
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Appeal  from  the  Probate  Court  of  Macon. 

In  this  case,  Jefferson  R.  Herrin,  as  administrator  with 
the  will  annexed  of  William  Herrin,  deceased,  sued  out  a 
scire  facias  on  the  24th  June,  1856,  to  revive  a  decree  ot 
the  probate  court,  which  was  rendered  on  the  24th  May, 
1854,  and  which  was  described  in  the  sci.  fa.  as  a  "judg- 
ment for  §23,487  02  against  Arnold  Scale  and  Jehu  Sharp, 
executors  of  William  Sharp,  deceased,  in  favor  of  Jeffer- 
son R.  Herrin,  administrator  with  the  will  annexed  of 
William  Herrin,  deceased."  Arnold  Scale,  against  whom 
alone  the  decree  was  sought  to  be  revived,  demurred  to 
the  scire  facias,  on  the  ground  (with  others)  that  the 
decree  was  not  such  as  the  statute  authorized  to  be  revived 
in  this  manner.  The  demurrer  was  overruled,  and  the 
defendant  then  interposed  five  pleas,  to  each  of  which 
the  court  sustained  a  demurrer.  From  these  pleas  it 
appears,  that  letters  testamentary  were  granted  by  said 
probate  court,  on  the  10th  September,  1847,  to  said  Wil- 
liam Sharp,  as  the  executor  of  William  Herrin's  will ; 
that  said  Sharp  continued  to  act  as  executor, up  to  the 
time  of  his  death,  and  died  without  making  a  settlement 
of  his  executorship ;  that  on  the  15th  September,  1852, 
the  last  will  and  testament  of  said  Sharp  was  admitted 
to  probate  by  said  probate  court,  and  letters  testamentary 
thereon  were  granted  to  Arnold  Scale  and  Jehu  Sharp, 
the  executors  named  in  said  will ;  that  on  the  16th  Octo- 
ber, 1852,  said  probate  court  granted  letters  of  adminis- 
tration de  bonis  ?ion,  cum  test,  ann.,  on  the  estate  of  said 
^Villiam  Herrin,  to  Jefferson  R.  Herrin,  who  afterwards 
(at  what  particular  time  is  not  shown)  instituted  proceed- 
ings against  the  executors  of  said  William  Sharp,  to 
compel  a  settlement  by  them  of  their  testator's  execu- 
torship on  the  estate  of  said  William  Herrin ;  that  this 
proceeding  terminated  in  the  decree  now  sought  to  be 
revived,  on  which  no  execution  had  been  issued ;  that 
said  executors  afterwards  reported  the  estate  of  their  tes- 
tator, the  said  William  Sharp,  insolvent,  and  it  was  so 
declared  by  said  probate  court  on  the  8th  January,  1855 ; 
that  said  decree  was  not  filed  as  a  claim  against  the  estate 
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of  said  William  Sharp  until  after  the  expiration  of  nine 
months  from  the  declaration  of  insolvency,  and  was,  on 
that  account,  rejected  and  disallowed  by  said  probate 
court  as  a  claim  against  said  estate ;  that  on  the  14th 
January,  1856,  the  executors  of  said  Sharp  made  a  final 
settlement  with  said  probate  court  of  their  administra- 
tion on  said  Sharp's  estate,  and  delivered  over  all  the  assets 
to  said  Arnold  Seale,  who  was  continued  by  the  court  as 
the  representative  of  the  estate,  in  consequence  of  the 
failure  of  the  creditors  to  nominate  an  administrator. 

The  defendant's  first  plea  stated  the  facts  connected 
with  the  rendition  of  the  decree  sought  to  be  revived,  and 
averred  that  it  was  not  such  a  judgment  or  decree  as 
could  be  revived  hj  scire  facias ;  the  second  set  up  the 
failure  to  file  the  decree  as  a  claim  against  Sharp's  estate, 
within  nine  months  after  the  declaration  of  insolvency, 
as  a  bar  to  the  revivor  of  the  decree  ;  the  third  set  up  the 
final  settlement  of  the  executors,  after  the  declaration  of 
insolvency,  as  a  bar  to  the  revivor;  the  fourth  insisted  on 
the  disallowance  and  rejection  of  the  decree  by  the  pro- 
bate court,  on  account  of  the  failure  to  file  it  within  nine 
months  after  the  declaration  of  insolvency,  as  a  bar  to 
the  revivor;  and  the  fifth  averred,  that  the  decree  against 
the  executors  was  joint,  and  could  not  be  revived  against 
Seale  in  the  absence  of  his  co-executor,  who  had  not  been 
cited. 

The  errors  assigned  in  this  court  were,  the  overruling 
of  the  demurrer  to  the  scire  facias,  and  the  sustaining  of 
the  demurrer  to  the  several  pleas.  By  an  agreement  of 
record  between  the  counsel  of  the  respective  parties  in 
this  court,  formal  defects  in  the  scire  facias  and  pleas 
were  waived,  and  four  questions  were  submitted  to 
this  court  for  decision — to-wit:  "1.  Can  such  a  judg- 
ment be  revived  on  scire  facias  ?  2.  Can  it  be  revived 
after  the  declaration  of  insolvency,  the  claim  not  having 
been  filed  as  ordinary  demands  are  required  to  be  filed 
against  insolvent  estates  ?  3.  Is  not  the  disallowance  of 
the  claim  by  the  probate  court,  when  it  came  to  determ- 
ine upon  the  claims  after  the  expiration  of  nine  months 
from  the  decree  of  insolvency,  as  shown  in  the  record,  a 
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bar?  4.  Is  the  decree  of  the  court  declaring  the  estate 
insolvent,  the  settlement  of  the  executors,  and  'the  con- 
tinuance of  Scale  as  the  representative  thereof,'  a  bar  to 
the  revivor?" 

Clopton  &  IjIgon,  for  the  appellant. 

"Wm.  p.  Chilton,  contra. 

• 

RICE,  C.  J. — The  scire  facias  was  sued  out  from  the 
probate  court  of  Macon  county,  to  revive  a  judgment 
which  is  therein  described  as  a  judgment  rendered  by 
said  court  on  the  20th  May,  1854,  for  $23,487  02,  in  favor 
of  Jefferson  R.  Herrin,  administrator  with  the  will  an- 
nexed of  the  estate  of  "William  Herrin,  against  Arnold 
Scale  and  Jehu  Sharpe,  executors  of  William  Sharp,  de- 
ceased. The  parties  have  in  this  court  expressly  waived 
all  questions  except  four,  which  are  stated  in  the  agree- 
ment attached  to  the  record.  The  first  of  those  questions 
is  "can  such  a  judgment  be  revived  on  scire  facias."  To 
that  question  we  respond  in  the  affirmative ;  but,  in  doing 
so,  we  wish  to  be  understood  as  not  committed  upon  the 
question  of  the  legal  sufficiency  of  the  scire  facias. — Code, 
§  2419. 

2.  To  the  second  question  stated  in  the  said  agreement 
of  the  parties,  we  answer  in  the  negative. — Code,  §§  1847, 
1848;  Holly  v.  Hollinger,  8  Ala.  454 ;  Brasher  v.  Lyle, 
13  Ala.  524;  Campbell  v.  Campbell,  11  Ala.  730;  Bartol 
v.  Calvert,  21  Ala.  42 ;  Hogan  v.  Calvert,  21  Ala.  194 ; 
Hunt  V.  Fay,  7  Vt.  Rep.  143 ;  McCollum  v.  Hinkley, 
9  Vt.  143. 

[3^.]  To  the  third  and  fourth  questions  stated  in  said 
agreement,  we  answer  in  the  affirmative. — Saltmarsh  v. 
Bird,  19  Ala.  665 ;  Bartol  v.  Calvert,  sujjra ;  and  other 
cases  cited  supra. 

We  confine  ourselves  to  the  questions  as  stated  by  the 
parties.  The  answers  we  have  given  to  them  require  us 
to  declare,  that  the  court  below  erred  in  sustaining  the 
demurrers  to  the  2d,  3d  and  4th  pleas  to  the  scire  facias, 
and  to  reverse  its  judgment  for  those  errors.  We  deem 
it  unnecessary  to  decide  now  as  to  the  sufficiency  of  pleas 
33 
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numbered  1  and  5 ;  because  our  decision  on   the  otber 
pleas  will  probably  dispose  of  the  case. 

For  the  error  in  sustaining  the  demurrers  to  the  2d,  3d 
and  4th  pleas,  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 


WILLIAMS  vs.  MOORE. 

[detinde  for  slaves.] 

1.  How  administrator  must  declare. — In  detinue  by  an  administrator,  if  the  de- 
claration does  not  aver  that  the  slave  sued  for  is  assets  of  his  intestate's 
estate,  or  otherwise  show  that  he  sues  in  his  representative  capacity,  the 
words  "  administrator,*'  &c.,  following  the  name  of  the  plaintiff  in  the  writ 
and  the  commencement  of  the  declaration,  are  mere  words  of  description. 

2.  Replica/ion  to  statute  of  limitation. — In  detinue  by  an  administrator  de  bonis 
non,  suing  individually,  a  replication  to  a  plea  of  the  statute  of  limitations 
of  six  years,  averring  that  the  defendant  derived  title  under  an  unauthorized 
sale  by  the  administrator  in  chief,  who  was  removed  from  the  trust  within 
less  than  six  years  before  the  commencement  of  the  suit,  is  fatally  defective 
on  demurrer. 

3.  Demurrer  to  defeitive  replication  to  good  and  bad  pleas. — A  bad  replication  is 
good  enough  for  a  bad  plea,  and  hence  a  demurrer  to  such  replication 
should  be  visited  upon  the  plea  ;  but  this  rule  does  not  apply,  where  a  de- 
fective replication  is  interposed  to  several  pleas,  one  of  which  is  good. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  John  Gill  Shortek. 

This  action  was  brought  by  Tlios.  M.  Williams  against 
David  Moore,  and  was  commenced  in  March,  1852.  In 
the  writ,  and  in  the  commencement  of  the  declaration, 
the  plaintijff  was  described  as  "  Thomas  M.  Williams, 
administrator  de  bonis  non  on  the  estate  of  Peter  W^^att, 
deceased;"  but  he  declared  on  his  own  individual  title 
and  possession,  and  there  was  no  averment  showing  that 
he  sued  in  his  representative  character.  The  defendant 
pleaded,  "in  short  by  consent,  1st,  non  detinet;  2d,  the 
statute  of  limitations  of  three  years ;  3d,  the  statute  of 
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limitations  of  six  years ;  and,  4th,  neunques  administrator." 
To  the  second,  third  and  fourth  pleas,  the  plaintiff  replied, 
"  that  Mary  A.  E.  Wyatt  and  William  Mock,  in  1833, 
took  out  letters  of  administration  on  the  estate  of  Peter 
Wyatt,  deceased,  from  the  orphans'  court  of  Lowndes 
county,  the  late  residence  of  said  Peter  Wyatt ;  that 
said  administrators,  without  any  order  from  said  orphans' 
court,  sold  said  slave  sued  for  in  this  action  to  defendant ; 
and  that  said  administrators  continued  to  act  as  such 
until  March,  1852,  when  they  were  removed  from  said 
administration,  and  plaintiff  was  appointed  by  said  court 
administrator  de  bonis  non  of  said  estate."  The  court  sus- 
tained a  demurrer  to  this  replication,  and  its  ruling  is 
now  assigned  as  error. 

Thomas  Williams,  and  Jno.  D.  F.  Williams,  tor  the 
appellant. 

George  W.  Gayle,  contra. 

WALKER,  J.— [1-2.]  The  replication  of  the  plaintiff 
was  clearly  bad.  It  was  no  answer  to  the  plea  of  the 
statute  of  limitations  of  six  years,  which  was  a  good  plea. 
The  suit  was  by  the  plaintiff  in  his  individual  capacity. 
George  v.  English,  30  Ala.  582 ;  Agee  v.  Williams,  30  Ala. 
636;  Grimm  V.  Crawford,  29  Ala.  623;  Rambo  v.  Wy- 
att's  Adm'r,  29  Ala.  510.  The  replication  is  framed  upon 
the  idea,  that  the  action  is  b}^  the  plaintiff  in  his  repre- 
sentative character,  and  signally  fails  to  aver  any  thing 
which  would  avoid  the  application  of  the  statute  of  limi- 
tations to  the  plaintiff's  individual  suit.  It  follows,  that 
if  we  look  to  the  plaintiff's  replication  alone,  we  are  bound 
to  decide,  that  the  court  committed  no  error  in  sustaining 
the  demurrer  to  it. 

[3.]  Is  the  case  changed  by  the  fact,  that  the  court  did 
not  visit  the  defendant's  demurrer  to  the  plaintiff's  repli- 
cation upon  his  own  defective  pleading?  We  think  not. 
The  replication  is  put  in  as  an  answer  to  three  pleas,  two 
of  which  were  bad,  and  one  good.  A  bad  replication  is 
good  enough  for  a  bad  plea ;  and  hence,  though  the  issue 
of  law  is  joined  upon  the  bad  replication,  the  judgment 


508  ALABAMA. 


Flanagan  v.  State  Bank. 


must  be  against  the  defendant  upon  the  defective  plea. 
Gould's  Pleading,  474,  §  37.  But  we  think  a  bad  repli- 
cation is  not  good  enough  for  one  good  plea  and  two  bad 
ones.  If  the  court  had  looked  back  .through  the  record 
for  defects  in  the  antecedent  pleading,  and  visited  its  con- 
demnation upon  them  as  they  were  found,  it  would  have 
given  judgment  against  the  defendant  upon  the  two  bad 
pleas,  and  w^ould  have  been  compelled  at  last  to  sustain 
the  demurrer  to  the  replication,  because  it  was  no  answer 
to  the  remaining  good  plea.  Thus  it  follows,  that  the 
sustaining  of  the  demurrer  to  the  replication,  even 
though  the  court  had  done  as  the  plaintiff  contends  it 
ought  to  have  done,  would  have  been  inevitable,  and  the 
judgment  would  necessarily  have  been  precisely  as  it  was 
against  the  plaintiff  upon  his  refusal  to  answer  over  after 
sustaining  the  demurrer  to  his  replication.  In  any  point 
of  view,  the  result  which  the  court  attained  was  correct ; 
and,  therefore,  the  judgment  is  affirmed. 


flai^aga:n'  vs.  state  bain:k. 

[bill  IX  EQUITY  FOR  REFORMATION  OF  DEKD.] 

1.  Variance. — A  party  cannot  have  relief  in  equity,  on  proof  of  a  case  variant 
from  that  alleged  in  his  bill. 

2.  When  feme  covert  may  come  into  equity  for  protection  of  separate  estate. — A  mar- 
ried woman,  having  a  separate  estate  created  by  deed,  cannot  come  into 
equity  against  an  execution  creditor  of  her  husband,  to  enjoin  the  sale  of  a 
slave  which  belonged  to  her  separate  estate,  and  which  she  had  conveyed  to 
her  children. 

Appeal  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Bennett  Flanagan,  Francis  L. 
Flanagan,  and  Mrs.  Lucy  Hylton,  their  mother,  against 
Sterling  Hylton,  the  husband  of  Mrs.  Lucy  Hylton,  John 
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IVhitins;,  the  commissioner  and  trustee  of  the  State  Bank 
and  Branches,  and  other  parties  not  necessary  to  be 
named.  It  sought,  1st,  to  enjoin  the  sale  of  a  slave 
named  Linah,  on  which  an  execution  in  favor  of  the  State 
Bank  against  Sterling  Hylton  had  been  levied ;  2d,  to 
reform  a  deed  under  which  the  complainants  claimed  said 
slave ;  and,  3d,  to  have  said  slave  declared  subject  to  the 
trusts  of  a  deed  by  which  a  slave  named  Cicely,  who  was 
afterwards  exchanged  for  Linah,  was  conveyed  to  trustees 
for  the  use  and  benefit  of  the  complainants.  The  slave 
Cicely  was  conveyed  by  Lewis  Ford,  the  father  of  Mrs. 
Hylton,  (then  Flanagan,)  in  September,  1825,  to  R.  W. 
Roberts  and  William  Cottrell,  "  as  trustees  for  Lucy 
Flanagan  and  her  children."  This  deed  directed,  that 
the  proceeds  of  the  labor  or  hire  of  the  slave  should  be 
applied  by  the  trustees  "to  the  use  and  benefit  of  the 
said  Lucy  Flanagan  and  her  children  during  the  natural 
life  of  said  Lucy,  and  then  said  negro,  with  all  her  increase, 
to  go  and  descend  to  the  said  children  of  the  said  Lucy ;  " 
and  secured  Mrs.  Flanagan's  interest  to  her  sole  and 
separate  use.  The  girl  Cicely  was  sold  or  exchanged, 
some  time  in  1836,  after  the  death  of  Mrs.  Flanagan's  first 
husband,  for  the  girl  Linah.  The  bill  alleged,  that  the 
slave  was  sold  by  Cottrell,  the  trustee,  at  the  request  of 
Mrs.  Flanagan,  and  that  Linah  was  bought  with  the  pro- 
ceeds of  the  sale  ;  that  it  was  the  intention  of  the  parties 
that  Linah  should  be  held  tinder  the  trusts  of  the  deed 
in  the  place  of  Cicely ;  that  for  this  purpose  she  was  de- 
livered by  the  trustee  to  Milton  Ford,  who  was  a  brother 
of  the  said  Lucy,  "upon  the  express  understanding  that 
said  girl  was  to  be  settled  upon  said  Lucy  and  her  chil- 
dren, in  the  place  and  stead  of  the  girl  Cicely,  to  be  held 
in  the  same  manner,  and  subject  to  the  same  deed  ;  "  that 
said  Milton  Ford  accordingly  delivered  the  girl  Linah 
back  again  to  the  said  Lucy,  (who  soon  afterwards  mar- 
ried Sterling  Hylton,)  and  at  the  same  time  executed  a 
deed,  by  which  said  slave  was  conveyed,  through  mistake, 
"to  the  heirs  of  said  Lucy,"  instead  of  "to  the  sole  use 
and  benefit  of  the  said  Lucy,  and  her  children ;  "  and  that 
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the  mistake  in  the  deed  was  only  discovered  a  short  time 
before  the  filing  of  the  bill. 

The  complainants  took  the  deposition  of  MiUon  Ford, 
who  testified,  in"  substance,  as  follows :  "  The  girl  Cicely, 
named  in  the  deed  of  Lewis  Ford  to  Cottrell,  did  not  suit 
Lucy.  Cottrell  thereupon  had  her  appraised,  with  her 
children.  She  was  appraised  at  $600.  Cottrell  had  the 
girl  Linah,  recently  purchased  by  hira  at  the  price  of  $340. 
He  gave  Linah,  with  $260  in  cash,  to  Lucy  Flanagan,  and 
took  Cicely  and  her  children  himself,  and  as  his  own. 
This  was  done,  with  Lucy  Flanagan's  consent,  in  Sep- 
tember, 1836.  Upon  the  exchange  being  made  as  above 
stated,  Cottrell  assigned  to  witness  the  bill  of  sale  for 
Linah  which  he  had,  and  witness  gave  Cottrell  his  obliga- 
tion to  convey  Linah,  or  make  such  disposition  of  her,  as 
Lucy  Flanagan  should  direct."  "  When  witness  made 
the  deed,  he  intended  to  carry  out  the  intention  ot  the 
first  deed  ;  but,  at  the  instance  and  request  of  Lucy,  made 
it  to  her  children,  or  heirs.  One  Alexander,  a  justice  of 
the  peace,  who  was  a  plain,  common  man,  drew  the  deed. 
Neither  Alexander  nor  witness  knew  anything  about 
drawing  deeds.  When  this  deed  was  drawn,  neither  the 
original  deed  of  Lewis  Ford,  nor  a  copy,  was  in  the  pos- 
session of  witness;  nor  had  witness  ever  seen  it." 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor dismissed  the  bill,  absolutely  as  to  Mrs.  Hylton,  but 
without  prejudice  as  to  the  other  complainants;  from 
which  decree  the  complainants  appeal,  and  which  they 
now  assign  as  error. 

Wm.  M.  Bykd,  for  appellants. 

I.  W.  Garrott,  and  Wm.  M.  Brooks,  contra. 

STONE,  J. — The  decree  of  the  chancellor  in  this  case 
must  be  affirmed,  for  a  variance  between  the  allegations 
and  the  proof. 

The  bill  avers,  that  the  second  deed,  "  exhibit  B,"  was 
intended  to  conform  in  its  provisions  to  the  first  deed, 
"  exhibit  A."  The  first  deed  vests  the  title  in  Mrs.  Flan- 
agan and  her  children  during  her  life,  and  at  her  death  in 
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her  cliildren.  The  second  deed  vests  the  entire  title  in 
the  heirs  of  Mrs.  Flanagan,  then  Mrs.  Hylton,  excluding 
her  entirely.  Heirs,  in  this  instrument,  means  children. 
The  only  witness,  Mr.  Ford,  who  speaks  at  all  as  to  the 
intention  he  had  in  drawing  the  second  deed,  says  he 
had  never  seen  the  first  deed ;  and  Mrs.  Hylton  herself 
gave  the  directions  under  which  he  drew  the  deed. 
There  is  no  evidence  of  any  mistake  in  the  frame  of  the 
deed,  by  which  Mrs.  Hylton  was  omitted  as  one  of  the 
grantees.  This  statement  of  the  case  presents  a  fatal 
variance  between  the  allegations  and  the  proof. — Lock- 
hart  V.  Cameron,  29  Ala.  362,  and  authorities  cited. 

The  first  deed,  marked  "  exhibit  A,"  secured  Mrs. 
F.lanagan's  interest  in  the  slave  to  her  separate  use  and 
enjoyment ;  and  this  separate  estate  was  not  confined  to 
any  particular  coverture.  "When  she  became  discovert,  and 
married  a  second  time,  the  property,  so  far  as  she  held 
any  interest  under  that  deed,  was  still  her  separate 
estate. — See  2  Bright  on  H.  &  "W.  204-5.  The  gravamen 
of  this  bill  is,  that  the  slave  Linah  was  received  in  ex- 
change for  Cicely;  and  that  the  trusts  created  by  the 
first  deed,  extend  to  and  embrace  the  slave  Linah.  On 
this  aspect  alone  have  the  complainants  any  right  to 
relief. 

This  view,  under  the  proof  in  this  record,  places  Mrs, 
Hylton  in  an  inextricable  dilemma.  If,  under  the  ex- 
change of  slaves,  her  interest  ceased  to  be  her  separate 
estate,  then  the  marital  rights  of  her  husband  attached 
to  such  interest  upon  her  intermarriage  with  him,  pro- 
vided she  had  the  slave  in  actual  or  constructive  posses- 
sion. This,  of  course,  would  destroy  all  right  in  her ; 
and  the  deed  afterwards  executed  to  her  heirs,  placed  her 
in  an  attitude  no  more  favorable  to  the  relief  which  she 
seeks. 

If,  on  the  other  hand,  the  trusts  of  the  first  deed  ex- 
tend to  the  slave  Linah,  then,  her  interest  being  a  separate 
estate,  she  had  the  undoubted  right,  notwithstanding  her 
coverture,  to  dispose  of  that  interest  as  a  feme  sole. 
Having  the  title  conveyed  to  her  heirs,  [children,]  as  by 
the  second  deed  was  done,  she  could  no  longer  assert  any 
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•interest  in  tlie  slave. — 2  Bright  on  H.  &  W.  220,  et  seq.  ; 
Fettiplace  V.  Goryn,  1  Yesey,  jr.  46. 

The  decree  of  the  chancellor  is  affirmed. 


.   COPELAND'S  EX'R  vs.   COPELAND'S  HEIRS. 

[bill  in  equity  to  set  aside  probate  of  wili,,] 

1.  Burden  of  proof  as  to  mental  capacity  of  testator. — 'When  the  validity  of  a  will 
is  contested  ia  chancery,  after  it  has  been  admitted  to  probate,  on  the  groiSnd 
of  the  testator's  mental  incapacity  and  unsoundness,  the  burden  of  proof  is 
on  the  contesting  party. 

2.  Evidence  of  insanity. — The  evidence  in  this  case,  relative  to  the  testator's 
mental  condition,  critically  discussed  by  the  chancellor,  and  held  sufficient 
to  establish  unsoundness  of  mind. 

ApI'EAL  from  the  Chancery  Court  of  Limestone. 
Heard  before  the  Hon.  John  Foster. 

This  bill  was  filed  by  the  heirs-at-law  and  distributees 
of  Ira  A.  Copeland,  deceased,  against  his  executor  and 
legatees,  and  sought  to  set  aside  the  probate  of  his  will 
on  the  grounds  of  mental  incapacity,  fraud,  and  undue 
influence.  The  evidence  is  stated  at  sufficient  length  in 
the  opinion  of  the  chancellor,  which  is  adopted  as  the 
opinion  of  this  court,  and  which  was  as  follows : 

Foster,  Ch. — "I  have  given  this  case  a  careful  examin- 
ation, aided  by  the  able  and  elaborate  arguments  of  the 
counsel  on  both  sides  ;  and  yet  I  cannot  regard  it  as  free 
from  doubt  and  difficulty.  Although  the  real  issue  pre- 
sented for  decision  is,  whether  the  will  of  Ira  Copeland  is 
valid  or  not,  and  consequently  the  respondents  hold 
the  affirmative ;  yet,  as  the  complainants  attempt  to  im- 
peach the  will  on  the  ground  of  tHe  insanity  or  incapacity 
of  the  testator,  and  as  the  law  presumes  every  man  to  be 
sane  until  the  contrary  is  shown,  the  burden  of  proving  un- 
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soundness  or  incapacity  is  thrown  on  the  party  contesting 
the  will  for  that  cause. 

"  The  testimony  on  this  point,  at  least  so  far  as  the  opin- 
ion of  witnesses  is  concerned,  is  very  conflicting.  Two 
of  the  subscribing  witnesses,  JSTich.  Davis,  Jr.,  and  Thos. 
H.  Hobbs,  express  the  opinion,  that  the  testator  was  or 
sound  and  disposing  mind  and  memory  at  the  time  of 
executing  the  will ;  and  the  reasons  assigned  by  them  for 
this  opinion  are  entitled  to  great  weight.  There  is 
nothing  on  the  face  of  the  will,  or  in  the  disposition  of 
the  property  by  the  testator,  from  which  the  court  could 
infer  unsoundness  of  mind.  The  bequests  to  the  '  mis- 
sionary cause '  and  to  the  Methodist  church  are  not  un- 
reasonably large,  or  disproportionate  to  the  testator's 
means ;  and  a  good  and  sensible  reason  was  assigned  for 
the  legacy  to  Mrs.  Collier.  These  are  circumstances 
strongly  conducing  to  show  that  the  testator  had  suifi- 
cient  capacity  and  soundness  of  mind  to  make  a  valid  will. 
But,  on  the  other  hand,  the  two  other  subscribing  wit- 
nesses, Mr.  Ford  and  Mr.  Tyus,  (the  latter  being  not  only 
a  subscribing  witness,  but  the  writer  of  the  will,)  are 
equally  positive  in  the  opinion,  that  said  Copeland  had 
not  sufiicient  mental  capacity  to  make  a  will;  and  their 
reasons  for  this  opinion  are  at  least  equally  conclusive. 
Tyus  states,  that  while  writing  the  will,  a  short  time 
before  its  execution,  from  the  dictation  of  the  testator, 
his  directions  'were  not  clear  and  explicit,  such  as  a  man 
of  sound  and  clear  mind  would  give ; '  that  he,  the  testa- 
tor, '  manifested  a  confused  recollection  of  persons  and 
things ; '  and  that,  '  although  witness  cannot  say  posi- 
tively that  he  gave  contradictory  directions,  yet  he  would 
repeat  some  things  which  he  had  already  mentioned  a 
few  moments  before.'  Ford  states,  that  the  testator  '  had 
a  confused  recollection  of  his  property; '  that  he  gave  a 
legacy  to  a  person  in  the  country  which  was  not  incorpo- 
rated in  the  will,  and  did  not  notice  the  omission  ;  and 
that  suggestions  were  made  to  him  by  the  by-standers 
while  Mr.  Tyus  was  writing  the  will. 

"  There  is  one  circumstance  which  entitles  the  opinion 
of  Ford  and  Tyus  to  more  weight  than  the  opinion  of 
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Hobbs  and  Davis — that  is,  that  the  former  were  previously 
intimately  acquainted  with  the  testator,  and,  therefore, 
had  the  opportunity  of  comparing  his  mental  condition  at 
the  time  of  the  execution  of  the  will  with  his  mental 
capacity  and  operations  when  sound  and  free  from  dis- 
ease ;  while  Hobbs  and  Davis  had  no  previous  acquaint- 
ance with  him,  and  saw  him  for  the  first  time  when  called 
on  to  witness  his  will.  This  circumstance,  I  think,  is 
entitled  to  great  weight.  The  first  witnesses  had  great 
advantage  over  the  latter,  in  forming  a  correct  opinion  as 
to  the  sanity  or  insanity  of  Copeland,  from  their  previous 
acquaintance  with  him  :  they  had  the  means  of  compari- 
son, which  the  others  lacked. 

"  We  should  naturally  suppose,  that  the  testimony  of 
the  attending  physicians  would  throw  much  light  on  the 
question  at  issue.  The  will  was  executed  between  9  and 
10  o'clock  at  night,  probably  near  the  latter  hour.  His 
physicians  left  him  about  8^  o'clock.  They  both  testify 
that,  in  their  opinion,  he  then  had  sufl&cient  capacity  to 
make  the  will.  But  Dr.  Malone,  who  says  he  carefully 
watched  his  mental  condition,  states,  that  'his  mind  was 
clear  nntil  near  8  o'clock,  P.  M.,'  when  he  '■first  saw 
symptoms  of  decided  aberration  of  mind  ;  '  that  '  it  was  wan- 
dering and  unsteady  on  some  subjects^  and  clear  on  others.'  It 
must  be  here  borne  in  mind,  that  the  physician  speaks  of 
aberration — disorder — not  mere  weakness  of  mind,  which 
must  have  been  the  necessary  consequence  of  the  testa- 
tor's extremely  prostrate  physical  condition.  The  other 
physician.  Dr.  Powell,  who  called  at  a  later  hour,  be- 
tween 11  and  12  o'clock,  found  his  patient  '  wildly  deliri- 
ous.' 

"  Thomas  G.  Tyns,  whose  acquaintance  and  intimacy 
with  the  testator  would  probably  entitle  him  to  express 
an  opinion,  and  who  saw  him  during  the  day,  says,  that 
his  deportment  was  '  unnatural ;  '  that  he  was  '  disposed 
to  make  considerable  noise  by  singing;  '  that  *  he  would 
stop  for  a  few  moments,  and  then  begin  again  ; '  that  he 
was  no  better  at  night  than  during  the  day;  and  that  he 
does  not  think  he  was  capable  of  doing  ordinary  business, 
or  of  making  a  will. 
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"  The  testimony  shows,  that  the  testator,  at  the  time  of 
making  the  will,  had  been  for  several  days  prostrate  with 
a  severe  and  painful  disease,  which  was  making  rapid 
progress  towards  a  fatal  termination.  He  was  then,  in 
the  language  of  Dr.  Malone,  '  sinking  fast,'  almost  in 
articulo  mortis.  His  mind  necessarily  partook  of  the  en- 
feebled and  weakened  condition  of  his  body.  Before  the 
will  was  written,  his  mind  had  become  wandering  and 
unsteady :  there  was  not  only  weakness,  but  aberration 
of  the  intellectual  faculties.  This  condition,  doubtless, 
was  aggravated  by  the  opium  he  had  been  taking  during 
the  day,  and  also  by  the  consciousness,  which  now  for  the 
first  time  broke  in  upon  his  mind,  that  death  was  inevit- 
able and  just  at  hand.  His  recollection  of  persons  and 
things  was  confused.  The  directions  respecting  his  prop- 
erty were  not  clear  or  explicit.  These  circumstances, 
coupled  with  the  pregnant  fact  that  he  was  wildly  deliri- 
ous in  an  hour  or  two,  lead  me  to  pronounce  against  the 
will." 

The  chancellor  therefore  rendered  a  decree  for  the  com- 
plainants, setting  aside  the  probate  of  the  will ;  and  his 
decree  is  now  assigned  as  error. 

Jas.  E.  Belser,  and  Luke  Pryor,  for  appellants. 
Robinson  &  Jones,  contra. 

RICE,  C.  J. — Upon  an  examination  of  the  evidence  in 
this  cause,  we  feel  bound  to  say,  that  the  decree  of  the 
chancellor  is  correct.  We  adopt  his  opinion  as  the  opin- 
ion of  this  court,  and  affirm  his  decree,  at  the  costs  of  the 
appellants. 
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IRWm  vs.  SCRUGGS. 

[motion  for  summary  judgment  between  sureties.] 

1.  Wawer  of  trial  by  jury. — On  notice  and  motion  for  a  summary  judgment 
between  co-sureties,  (Code,  §  2645,)  if  tlie  defendant  does  not  appear  and 
make  up  an  issue  to  be  tried  by  a  jury,  the  court  may  receive  proof  of 
the  requisite  facts,  and  render  judgment  without  the  intervention  of  a  jury. 

2.  When  motion  must  be  made. — A  recital  in  the  judgment  entry,  that  the  cred- 
itor "  has  at  this  time  recovered  a  judgment  against  "  the  plaintiff  in  the 
motion,  sufficiently  shows  that  the  motion  was  made  in  pursuance  to  the  no- 
tice at  the  time  when  the  creditor's  jugment  was  rendered. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  John  E.  Moore. 

This  proceeding  was  instituted  by  John  W.  Scruggs 
against  "William  B.  Irwin,  both  of  whom,  together  with 
one  Richard  C.  Mason,  were  sureties  on  the  official  bond 
of  Henry  F.  Scruggs,  as  register  of  the  chancery  court  of 
Morgan  county.  In  the  notice,  which  was  issued  and 
served  on  the  11th  August,  1855,  the  defendant  was 
"  notified  that  Isaiah  Dill  has  sued  "  said  Scruggs  on  said 
bond ;  that  the  writ  was  returnable  to  the  August  term, 
1855,  of  the  circuit  court  of  Madison,  "  and  stands  for 
trial  at  said  term."  At  the  March  term  of  the  court,  1856, 
the  following  judgment  was  rendered  :  "This  day  came 
the  plaintiif,  by  his  attorney,  and  shows  that,  heretofore, 
Henry  F.  Scruggs,  with  plaintiff,  defendant  and  Richard 
C.  Mason  as  his  sureties,  executed  their  bond,  dated  the 
25th  of  March,  1849,  for  the  sum  of  $10,000,  payable  to 
Reuben  Chapman,  gcvernor,  &c.,  with  condition  to  be 
void  if  said  Henry  F.  Scruggs  should  well  and  truly  per- 
form all  the  duties  by  law  required  of  him  as  the  register 
of  the  chancery  court  of  Morgan  county;  and  it  further 
appearing  to  the  court,  that  the  office  of  said  Henry  F. 
Scruggs  has  expired,  and  that  Isaiah  Dill'  is  his  succes- 
sor; and  it  further  appearing  that  said  Scruggs,  while 
such  register,  received  money  growing  out  of  a  sale  of 
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property  in  a  suit  wherein  Edward  IloUiday  was  com- 
plainant, and  Thomas  Price  and  others  were  defendants, 
and  failed  to  pay  the  same  over;  and  that  said  Dill  has 
sued  this  plaintiff  upon  said  bond,  and  has  at  this  time 
recovered  a  judgment  thereon  against  him,  for  the  sum  of 
$10,000,  to  be  discharged  by  the  payment  of  $3,283  86  ; 
and  it  further  appearing  that  plaintiff  caused  a  written 
notice  to  be  served  on  this  defendant,  on  the  11th  day  of 
August,  1855,  of  the  pendency  of  said  suit  in  favor  of 
Dill,  and  that  he  would  move  for  a  judgment  against  this 
defendant,  for  one  half  the  amount  for  which  said  Dill 
might  recover  against  him ;  and  it  further  appearing  to 
the  court  that  said  Henry  F.  Scruggs  and  Richard  C. 
Mason  are  insolvent :  It  is  therefore  considered  by  the 
court,  that  plaintiff  recover  of  said  defendant  the  sum  of 
$1,641  93,  being  one  half  of  the  liability  of  the  plaintiff 
upon  the  judgment  against  him  in  favor  of  said  Dill,  be- 
sides the  costs  of  this  motion." 

The  errors  assigned  are—"  1st,  the  rendition  of  judg- 
ment upon  the  facts  disclosed  in  the  record ;  2d,  the  ren- 
dition of  judgment  without  the  intervention  of  a  jury." 

Walker,  Cabaniss  &  Brickell,  for  appellant. 
Robinson  &  Jones,  contra. 

WALKER,  J.— Section  2645  of  the  Code  authorizes  a 
surety,  whose  principalis  insolvent^  when  sued,  to  recover 
judgment  upon  notice  of  the  pending  suit,  against  such 
of  his  co-sureties  as  are  not  sued  in  the  action,  for  tlieir 
aliquot  portion  of  the  debt,  excluding  from  the  estimate 
the  proportion  of  such  of  the  sureties  as  are  insolvent; 
It  has  been  the  uniform  practice,  for  the  court  to  receive 
proof  of  the  requisite  facts,  and  render  judgment  upon 
sach  motions,  where  the  defendant  does  not  make  up  an 
issue  to  be  tried  by  the  jury. — Broughton  v.  Robinson, 
11  Ala.  922 ;  Clemens  v.  Branch  Bank  of  Montgomery, 
1  Ala.  50 ;  Smith  v.  Branch  Bank  at  Mobile,  5  Ala.  26 ; 
Curry  v.  Bank  of  Mobile,  8  Porter,  360;  Evans  v.  State 
Bank,  15  Ala.  81. 

The  defendant,  who  makes  up  no  issue  of  fact,  must  be 
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regarded  as  waiving  the  right  of  having  the  facts  deter- 
mined by  a  jury.  We  know  of  no  principle  of  common 
law,  or  of  any  statute,  opposed  to  this  mode  of  proceed- 
ing to  these  summary  judgments  on  motion.  The  stat- 
ute which  authorizes  the  rendition  of  judgment  final, 
upon  judgment  by  default,  m7  dicit^  or  on  demurrer,  where 
the  action  is  founded  upon  an  instrument  of  writing 
ascertaining  the  plaintiff's  demand,  has  no  application  to 
this  case,  and  is  not  to  be  construed  as  prohibiting  the 
rendition  of  a  judgment  without  the  intervention  of  a 
jury  in  all  cases  not  described  by  it. — Petigrew  v.  Peti- 
grew,  1  St.  585. 

[2.]  The  recital  in  the  judgment  entry,  that  the  cred- 
itor "has  at  this  time  recovered  judgment  against  the 
surety,"  conveys  with  sufficient  certainty  the  idea  that 
the  motion  was  made  in  pursuance  to  the  notice  at  the 
time  when  the  judgment  was  rendered. 

Ts"o  other  objection,  than  those  above  noticed,  has  been 
called  to  our  attention.  We  do  not  find  in  those  objec- 
tions, or  in  any  other  which  has  occurred  to  us,  a  warraut 
for  reversing  the  judgment  of  the  Court  below;  and  it  is, 
therefore,  affirmed. 


HUNTER  vs.  McCRAW. 

[motion  to  quash  execution.] 

1.  Rule  of  construction  of  contrads. — The  rule  is  well  settled,  that  a  contract  is 
to  be  construed  most  strongly  against  the  party  promising  ;  and  where  it 
is  susceptible  of  two  constructions,  one  of  which  will  defeat,  and  the  other 
give  effect  to  it,  the  latter  construction  will  be  adopted. 

2.  Construction  of  replevin  bond  in  admiralty  proceeding, — In  an  attachment  case 
against  a  steamboat,  under  the  act  of  1844,  (Session  Acts  184S-4,  p.  98,)  a 
replevin  bond,  conditioned  that  the  stipulators  should  pay  and  satisfy  such 
judgment  as  might  be  rendered  in  such  attachment  proceeding  against 
them,  binds  them  to  pay  the  judgment  recovered  by  the  attaching  plaintiff, 
although  not  in  form  against  them. 
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3.  Fi.  fa.  against  stipulators. — On  the  recovery  of  judgment  by  the  i)laintiff  in 
such  action,  the  statute  fastens  a  lien  on  the  boat,  and  also  authorizes  an 
execution  against  the  stipulators  in  the  replevin  bond. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  case  is  a  brarfch  of  that  reported  in  31  Ala.  659, 
under  the  name  of  Steamboat  Farmer  v.  McCraiv.  That 
case  was  commenced  in  May,  1852,  by  attachment  against 
the  said  steamboat,  sued  out  by  Abner  G.  McCraw,  to 
recover  damages  for  injuries  caused  by  a  collision  between 
said  steamboat  and  a  flat-boat.  The  sheriff  having  seized 
the  boat  under  the  attachment,  J.  B.  Walker,  Edward  F. 
Shields,  Daniel  "Walker,  M.  Waring,  Stephen  Twelves 
and  Jos.  T.  Hunter  entered  into  a  replevin  bond,  condi- 
tioned as  follows:  "Now,  if  the  said  Edward  F.  Shields, 
J.  B.  Walker,  Daniel  Walker,  Joseph  T.  Hunter,  Moses 
Waring  and  Stephen  Twelves  shall  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Abner  G.  McCraw,  his 
heirs,  executors,  administrators,  or  assigns,  such  judgment 
as  may  be  rendered  in  such  attachment  proceeding,  in 
favor  of  said  McCraw,  against  said  Edward  F.  Shields,  J. 
B.  Walker,  and  Daniel  Walker,  and  shall  further  pay  all 
costs  that  may  accrue  in  the  trial  of  the  same,  then  this 
obligation  to  be  void,"  &c.  At  the  spring  term,  1856,  a 
judgment  was  rendered  in  the  cause,  which  (omitting  the 
recitals  as  to  the  appearance  of  the  parties,  &c.)  was  in 
these  words:  "It  is  therefore  considered  by  the  court, 
that  the  plaintiff  recover  of  the  defendant  the  sum  so 
assessed  by  the  jury,  with  the  costs  in  this  behalf  ex- 
pended, for  which  execution  may  issue ;  and  it  is  ordered, 
adjudged,  and  decreed,  that  the  said  steamboat,  named 
and  called  the  Farmer,  her  tackle,  apparel  and  furniture, 
be,  and  it  is  hereby,  condemned  to  the  satisfaction  of  the 
damages  so  assessed  by  the  jury,  and  the  costs  of  this 
suit."  On  this  judgment  execution  was  issued,  com- 
manding the  sheriff  to  make  the  money  "  of  the  steam- 
boat Farmer,  her  tackle  and  furniture,  and  also  of  the 
goods,  chattels,  lands  and  tenements  of  Edward  F.  Shields, 
J.  B.  Walker,  D.  Walker,  M.  AVaring,  Stephen  Twelves 
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and  Joseph  T.  Hunter."  The  defendants  moved  the 
court  to  quash  this  execution  on  the  following  grounds : 
"1st,  that  there  is  no  judgment  authorizing  the  issue  of 
said  execution;  2d,  that  there  is  no  judgment  authorizing 
the  issue  of  said  execution  against  the  goods  and  chattels, 
lands  and  tenements  of  Joseph  T.  Hunter,  Edward  F. 
Shields,  J.  B.  Walker,  Daniel  Walker,  Moses  Waring, 
and  Stephen  Twelves ;  3d,  that  the  hond  set  out  in  said 
execution  is  not  a  statutory  bond,  and  no  execution  cOuld 
be  issued  thereon;  and,  4th,  that  the  condition  of  said 
bond  has  not  been  broken,  and  therefore  no  execution 
could  issue  thereon."  A  similar  motion,  predicated  on 
the  same  grounds,  was  submitted  on  behalf  of  said 
Walker,  Shields,  Hunter,  Twelves  and  Waring.  The 
court  overruled  the  motion  to  quash  the  execution,  and 
its  action  is  now  assigned  as  error. 

Wm.  M.  Byrd,  for  appellant. 
Jno.  T.  Morgan,  contra. 

STONE,  J.— It  is  clearly  settled  in  this  State,  that  ad- 
miralty proceedings  are  intended  to  be  simple  and  sum- 
mary; and  that  much  liberality  will  be  indulged  in  favor 
of  their  correctness. — See  the  authorities  collected  in  the 
case  of  Murphy  v.  Roberts  &  Staples,  30  Ala.  232. 

It  is  contended  for  appellants,  that  the  replevin  bond 
in  this  case  only  bound  the  stipulators  to  pay  such  judg- 
ment as  should  be  rendered  against  said  Edward  F. 
Shields,  J.  B.  Walker  and  Daniel  Walker;  and  no  judg- 
ment having  been  rendered  against  them,  they  contend 
further,  that  no  liability  has  been  fastened  on  the  stipu- 
lators. On  the  other  hand,  it  is  contended  for  appellee, 
that  the  words  "  in  favor  of  said  McCraw,  against  Edward 
F.  Shields,  J.  B.  Walker  and  Daniel  Walker,"  found  in 
the  condition  of  the  bond,  are  parenthetical,  and  are 
descriptive  of  the  attachment  proceedings,  and  not  of  the 
judgment  to  be  rendered. 

The  words  of  the  bond  are  not  free  from  ambiguity. 
We  think,  however,  that  the  collocation  of  the  different 
members  of  the  sentence  gives  the  greater  weight  to  the 
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argument  for  the  appellee.  We  adopt  this  construction 
the  more  readily,  because  it  gives  effect  to  the  bond, 
while  the  other  would  deprive  it  of  all  validity,  either  as 
u  statutory  or  common-law  obligation.  The  rule  is  well 
settled,  that  contracts  are  to  be  construed  most  strongly 
against  the  party  promising. — Hogan  v.  Reynolds,  8  Ala. 
Rep.  59. 

The  act  of  1844,  under  which  these  proceedings  were 
instituted,  fastens  a  lien  on  the  boat  or  craft,  and  also 
authorizes  an  execution  against  the  stipulators  in  the 
replevin  bond.— See  Pamph.  Acts  1843-4,  pp.  98-9,  §§  2,  5. 
Hence,  there  is  no  error  in  the  form  of  the  present  exe- 
cution. 

Judgment  of  the  circuit  court  affirmed. 


OWEN  vs.  CAMPBELL. 

[BIIiL  IN  EQDITT  FOR   ASSIGNMENT  OF  DOWEK.] 

1.  Dower  not  barred  by  statute  of  limitations,  nor  by  staleness  of  demand. — The  act 
of  1843,  (Clay's  Digest,  329,  §  93,)  limiting  "all  actions  for  the  recovery 
of  lands,  tenements,  or  hereditaments,"  to  ten  years  after  the  accrual  of 

'  the  cause  of  action,  does  not  apply  to  suits  for  dower  ;  nor  is  a  court  of 
equity  authorized  to  treat  a  claim  to  dower  as  a  stale  demand,  on  account 
of  the  mere  lapse  of  time  short  of  twenty  years,  independent  of  other 
equitable  circumstances. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

The  original  bill  in  this  case  was  filed  by  Mrs.  Louisa 
S.  Owen,  on  the  7th  February,  1853,  and  sought  an  allot- 
ment of  her  dower  in  three  city  lots  in  Mobile,  of  which 
her  deceased  husband,  George  W.  Owen,  who  died  in 
1837,  was  seized  and  possessed  during  coverture.  The 
only  defendant  to  the  original  bill  was  James  Campbell, 
who  answered  on  the  5th  March,  1853 ;  admitting  that 
34 
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he  was  in  possession  of  one-third  of  the  lots,  and  averring 
that  the  remainder  was  in  the  possession  of  F.  V.  Cluis 
and  William  P.  Hammond.  The  complainant  thereupon 
amended  her  bill,  and  brought  in  Cluis  and  Hammond  as 
defendants.  All  the  defendants  pleaded  the  statutes  of 
limitations  of  five  and  ten  years,  and  insisted  on  the 
staleness  of  the  demand  as  a  bar  to  the  relief  sought. 
The  chancellor  held  the  complainant  entitled  to  relief 
against  Campbell,  but  barred  by  the  statute  of  limitations 
of  ten  years  as  to  the  other  defendants ;  and  rendered  a 
decree  accordingly,  which  the  complainant  now  assigns  as 
error. 

'    Jno.  T.  Tayloe,  for  the  appellant. 
P.  Hamilton,  and  Jas.  H.  Campbell,  contra. 

,  RICE,  C.  J. — In  Ridgway  v.  McAlpine,  at  the  present 
term,  we  decided,  that  prior  the  Code,  there  was  no  stat- 
utorj'  bar,  in  this  State,  to  a  suit  for  the  assignment  and 
recovery  of  dower ;  that  mere  lapse  of  time  short  of 
twenty  years,  independent  of  other  equitable  circum- 
stances, would  not  authorize  a  court  of  equity  to  treat  the 
claim  of  dower  asserted  in  such  suit  as  stale ;  and  that 
there  were  no  circumstances  in  that  case  which  justified 
the  refusal  of  relief  Upon  the  authority  of  that  case,  the 
decree  of  the  chancellor  in  the  case  at  bar  is  reversed,  and 
a  decree  here  rendered,  declaring  that  the  complainant  is 
entitled  to  relief  against  all  the  respondents;  and  remand- 
ing the  cause  with  directions  to  the  chancellor  to  proceed 
to  make  such  further  decree  and  orders  as  may  be  neces- 
sary to  ascertain  and  to  secure  to  complainant  the  full 
measure  of  relief  to  which  she  is  entitled.  The  appellees 
must  pay  the  costs  of  the  appeal. 
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HILL'S  ADM'R  vs.  KENNEDY. 

[actiox  for  money  had  and  received.] 

1.  When  action  lies  against  receiver  of  baiiJc-bills. — An  action  for  money  had  and 
received  lies  against  one  who  received  current  hank-bills  for  the  use  of 
another,  on  proof  that  he  used  or  treated  them  as  money. 

2,  When  demand  is  necessary. — In  such  action,  proof  of  a  conversion  by  the 
defendant  before  suit  brought  dispenses  with  the  necessity  of  a  demand. 

Appeal  from  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  Samuel  W.  Davidson, 
as  the  administrator  of  Pleasant  Hill,  deceased,  against 
Josiah  S.Kennedy.  No  pleas  appear  in  the  record.  The 
evidence  adduced  on  the  trial,  as  set  out  in  the  bill  of  ex- 
j3eptions,  was  substantially  as  follows :  The  plaintiff  proved, 
that  he  sold  six  bales  of  cotton,  belonging  to  his  intest- 
ate's estate,  to  Philpot  &  Lapsley,  of  Selma,  and  direct- 
ed them  to  send  the  proceeds,  which  amounted  to  $219, 
by  the  hands  of  the  defendant,  on  his  return  from  Mobile 
to  Centreville;  that  the  money  was  counted  out  by  one  of 
the  partners  of  th6  firm  of  Philpot  &  Lapsley,  and  handed 
to  one  Alexander,  their  book-keeper,  with  instructions  to 
deliver  it  to  the  defendant,  who  was  then  about  leaving 
Selma,  on  the-  railroad,  on  his  return  to  Centreville. 
Alexander  testified,  that  he  went  to  the  railroad  depot 
w^ith  the  money,  and  there  handed  it  to  the  defendant, 
together  with  the  account  of  sales,  in  an  unsealed  envelope 
directed  to  Bernhard  &  Davidson  ;  that  the  defendant,  on 
receiving  it,  jestingly  said,  "Are  you  not  afraid  that  I 
will  run  away  with  so  much  money?"  and  that  the  money 
was  in  current  bank-bills,  mostly  of  Georgia  banks,  with 
perhaps  some  few  of  the  South  Carolina  banks.  The 
plaintiff's  agent  afterwards  called  on  Philpot  &  Lapsley 
for  the  money,  and,  on  being  informed  that  they  had  sent 
it  by  the  defendant,  "  called  on  defendant  for  the  money, 
who  stated  that  he  had  not  got  it."     Bernhard,  one  of 
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the  firm  of  Bernhard  &  Davidson,  also  testified,  "  that, 
having  been  informed  that  Philpot  &  Lapsley  had  sent 
the  money  to  them  by  the  defendant,  he  called  on  the 
defendant  for  the  money,  who  stated  to  him  that  lie  had 
no  recollection  of  having  received  it,  but  that  if  he  did 
receive  it,  it  must  have  been  at  the  clerk's  office  at  the 
warehouse  of  the  railroad  depot  at  Selma."  The  court 
charged  the  jury,  "that  upon  the  evidence  aforesaid,  they 
must  find  a  verdict  for  the  defendant ;"  to  which  charge 
the  plaintiff"  excepted,  and  which  he  now  assigns  as  error. 

John  F.  Vary,  for  the  appellant. 

I.  W.  Garrott,  and  J,  K.  John,  contra. 

"WALKER,  J. — Notwithstanding  the  defendant  receiv- 
ed current  bank-bills,  he  is  liable  in  an  action  for  money 
had  and  received,  if  he  used  them,  or  treated  them  as 
money. — Stewart  v.  Conner,  9  Ala.  803.  The  evidence 
conduces  to  show  that  the  defendant  did  treat  them  as 
money.  It  was  not  competent  for  the  court  to  assume 
that  there  was  no  testimony,  from  which  the  jury  might 
infer  that  the  defendant  had  used  the  bank-bills  as  money. 
"Williams  v.  Harrison,  19  Ala.  286. 

[2.]  The  charge  of  the  court  is  not  defensible,  upon 
the  ground  that  there  was  no  proof  of  a  demand.  But,  if 
there  had  been  no  demiand,  the  evidence  conduced  to 
show  a  conversion,  which  would  have  dispensed  with  the 
necessity  of  proving  the  demand.  The  bill  of  exceptions 
does  not  disclose  with  certainty  whether  the  demand  or 
conversion  was  before  the  commencement  of  the  suit.  It 
was  proper  to  have  left  that  question  to  the  jury,  with 
instructions  that  they  should  not  find  for  the  plaintiff 
unless  the  evidence  showed  there  was  a  demand  or  con- 
version before  the  commencement  of  the  suit. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded. 
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STEDHAM'S  HEIRS  vs.  STEDHAM'S  EXECUTOR. 

[contest  as  to  validity  of  will.] 

1.  Right «/ trial  by  /ury.— Although  it  is  the  better  practice,  when  the  probate 
of  a  will  is  contested,  that  the  party  desiring  a  trial  by  jury  should  make 
his  application  at  the  time  the  contest  is  interposed,  (Code,  §  1634  ;)  yet 
^his  failure  to  make  the  application  at  that  time  does  not  amount  to  an  im- 
plied waiver  of  the  right,  nor  authorize  the  court  to  refuse  a  jury  when  de- 
manded at  the  trial. 

2.  Mental  capacity  of  testator. — Mental  incapacity  on  the  part  of  the  testator, 
though  produced  by  the  use  of  medicines,  is  sufficient  to  invalidate  his  will. 

3.  Error  leithovt  injury  in  sustaining  demurrer  to  special  plea. — The  erroneous  sus- 
taining of  a  demurrer  to  a  special  plea,  when  the  record  shows  that  the  con- 
testant had  the  full  beneflt  of  the  same  defense  under  the  issue  joined  on  his 
other  pleas,  is  not  an  available  error. 

Appeal  from  the  Probate  Court  of  Baldwin. 

In  the  matter  of  the  last  will  and  testament  of  Mary  A. 
Stedham,  deceased,  which  was  propounded  for  probate  by 
James  B.  Stedham,  the  executor  therein  named,  and  con- 
tested by  the  decedent's  heirs-at-law  and  distributees. 
The  grounds  on  which  the  will  was  contested  were — "  1st, 
that  said  Mary  A.  Stedham,  at  the  time  of  executing  said 
supposed  will,  was  not  of  sound  mind  and  disposing  mem- 
ory, and  therefore  said  paper  purporting  to  be  her  will 
is  not  her  last  will  and  testament ;  2d,  that  said  Mary  A. 
Stedham,  at  the  time  of  executing  said  supposed  will,  M'as 
under  the  influence  of  morphine,  and  had  been  for  eight 
or  ten  days  previous  thereto,  and,  from  the  efiects  thereof, 
was  incapable  of  any  act  requiring  judgment  and  deliber- 
ate intention,  and  under  the  influence  of  this  medicine, 
which  destroyed  her  capacity  to  make  a  will,  she  executed 
the  same ;  3d,  that  said  supposed  will  was  executed  by 
the  decedent,  under  the  influence,  and  at  the  suggestion 
of  her  husband,  while  she  was  in  a  debilitated  condition 
of  health,  laboring  under  medicines  and  disease  which 
rendered  her  incapable  of  anj^  deliberate  act  of  judgment; 
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and  hence  they  say,  that  said  paper  is  not  the  last  will 
and  testament  of  said  decedent."  These  ohjections,  as 
the  judgment  entry  recites,  were  filed  by  T.  C.  Barlow,  in 
right  of  his  wife  Elizabeth,  who  was  a  sister  of  the  dece- 
dent ;  "at  which  time  neither  of  said  parties  demanded  a 
jury  to  try  the  validity  of  said  will."  On  the  trial,  An- 
drew J.  McDavid,  another  heir-at-law,  appeared,  and  joined 
with  the  other  contestants.  The  court,  on  motion  of  the 
proponent,  "  struck  out  the  second  and  third  grounds  of 
objection,  and  refused  to  allow  the  contestants  a  jury  to 
try  the  validity  of  said  will ;  "  to  which  rulings  of  the 
court  the  contestants  excepted,  and  which  they  now  assign 
as  error. 

E.  S.  Dargan,  for  the  appellants. 
John  Hall,  contra. 

STOISTE,  J. — We  think  the  probate , court  erred  in  re- 
fusing to  the  contestants  a  jury  trial  on  the  validity  of 
Mrs.  Stedham's  will.  True,  it  would  seem  the  better 
practice  that  a  party  who  desires  that  a  jury  shall  pass  on 
the  issue,  should  make  his  application  at  the  time  the 
contest  is  interposed ;  but  we  are  not  able  to  find,  in  the 
language  of  the  Code,  any  warrant  for  construing  his 
silence  on  such  occasions  into  a  waiver  of  this  statutory- 
right. — See  Code,  §  1634.  We  do  not  deny,  that  parties 
may  expressly  waive  the  right  to  a  trial  by  jury ;  but  we 
are  unwilling  to  predicate  such  waiver  on 'doubtful  impli- 
cation. It  may  be  further  remarked,  that  a  new  contest- 
ant appeared  in  court  on  the  day  of  trial ;  and  certainly  he 
had  not  waived  this  right. 

[2-3.]  We  think  also,  that  the  second  ground  alleged 
why  the  will  should  not  bo  admitted  to  probate,  was  suffi- 
cient. Mental  incapacity,  no  matter  what  may  be  the 
cause  of  it,  seems  to  be  sufficient  to  invalidate  a  will. 
See  1  Jar.  on  Wills,  (2  American  edition,)  54-5.  For 
this,  how^ever,  if  it  stood  alone,  we  would  probably  not 
reverse,  as  the  contestants  could  have  obtained  under 
their  first  allegation,   all   the  benefit  they  could  claim 
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under  the  second. — Dunlap  v.  Robinson,  28  Ala.  R.  100  ; 
Powell  V.  Powell,  30  Ala.  697. 

The  judgment  of  the  probate  court  is  reversed,  and  the 
cause  remanded. 


SPAN'N  vs.  NAN'CE. 

[bill  in  equity  for  injunction  and  account.] 

1.  Who  seeh  equity  must  do  equity. — Where  two  partners  in  a  ferry  were  tenants 
in  common  of  the  adjacent  lands,  and,  on  the  death  of  one,  his  moiety  of 
the  lands  was  sold  by  his  administrator,  the  other  partner  cannot  maintain 
a  bill  in  equity  against  the  purchaser,  for  an  injunction  and  account  of  the 
profits  of  an  opposition  ferry  established  by  him  under  an  order  of  the  com- 
missioners' court,  when  it  appears  that,  before  the  purchaser  applied  for 
the  new  ferry  grant,  he  had  offered  to  form  a  partnership  with  the  com- 
plainant in  the  old  ferry,  and  that  his  offer  was  rejected. 

Appeal  from  the  Chancery  Court  of  Pickens. 
Heard  before  the  Hon.  James  B.  Clark. 

The  decree  of  the  chancellor  in  this  case,  which  states 
all  the  material  facts,  and  which  is  adopted  as  the  opinion 
of  this  court,  is  as  follows : 

Clark,  Ch. — "The  object  of  the  bill  is,  to  compel  the 
defendant  to  account  to  the  complainant  for  his  share  of 
the  profits  of  a  certain  ferry,  for  the  establishment  of 
which  the  defendant  obtained  a  grant  from  the  commis- 
sioners' court  of  the  county.  The  facts  of  the  case,  as  I 
extract  them  from  the  bill,  answer,  and  exhibits  to  the  bill 
and  answer  offered  in  evidence,  are  these :  So  long  ago  as 
1843,  and  previous  thereto,  the  complainant  (Spann)  and 
one  Henley  were  using  separate  ferry-boats  and  landings 
on  the  Tombeckbee  river  in  this  county,  near  Pickens- 
ville,  one  known  as  'the  Henley  ferry,'  and  the  other  as 
'  the  Ferguson  ferry ; '  and,  for  their  mutual  advantage, 
they  conveyed  to  each  other  the  adjacent  lands  owned  by 
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both,  and  held  the  same  in  common,  and  united  in  a  ferry. 
There  is  no  evidence  to  show  that  this  joint  ferry  landing 
was  ever  carried  into  grant ;  but  I  have  concluded  so  to 
treat  it.  This  joint  engagement  and  use  cpntinued  after 
the  death  of  Henley,  until  the  latter  part  of  the  year  1850, 
when  Henley's  administrators  sold  his  undivided  half  of 
the  land  to  the  defendant,  !N"ance.  Misunderstandings 
arising  between  them,  and  tfee  complainant  declining  to 
acknowledge  the  defendant  as  a  partner,  or  his  title  to  a 
moiety  of  the  land,  the  latter  applied  to  the  commission- 
ers' court,  and  had  the  Henley  grant  renewed,  which  had 
fallen  into  disuse  ;  and  put  in  and  run  an  opposition  boat 
to  the  former  joint  boat  of  the  complainant  and  Henley. 
The  bill  is  filed  to  have  an  account  of  the  profits  of  this 
opposition  boat. 

"  By  the  deed  between  Henley  and  the  complainant, 
they  became  tenants  in  common  in  the  lands ;  but  that 
was  not  the  case  as  to  the  franchise,  or  ferry  privileges 
and  profits :  as  to  them  they  were  partners,  and  the  agree- 
ment expressly  so  declares.  As  this  was  an  indefinite 
partnership  as  to  its  continuance,  on  the  death. of  Henley, 
or,  at  any  rate,  as  soon  as  the  then  existing  lease  expired, 
it  terminated.  The  defendant  purchased  only  a  moiety 
of  the  lands,  and,  when  he  became  a  tenant  in  common, 
he  certainly  had  the  right  to  enter  upon  the  lands,  and  to 
enjoy  them  as  Henley  had  done.  It  was  no  breach  of  any 
duty  for  him  to  set  up  an  opposition  ferry,  when  the  com- 
plainant would  not  recognize  his  title,  and  declined  to 
accede  to  his  offer  to  form  a  partnership  with  him.  He 
had  given  a  valuable  consideration  for  the  property,  and 
the  complainant  had  no  right  to  expect  him  to  abandon 
it  to  him.  The  complainant  makes  no  offer  in  his  bill  to 
account  for  the  use  of  the  ferry  from  which  he  had  been 
excluding  the  defendant  for  the  last  five  or  six  years.  He 
must  learn  to  do  equity,  before  he  asks  the  court  to  com- 
pel another  to  render  equity  to  him.  It  is  very  evident 
that  the  defendant,  before  he  obtained  the  renewal  of  the 
Henley  ferry,  made  a  full  and  fair  offer  to  settle  all  exist- 
ing difficulties,  and  to  enter  into  partnership  in  the  ferry. 
To  this  offer  such  a  reply-  was  not  returned  as  one  man, 
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desiring  to  do  riglit  by  another,  ought  to  have  returned. 
The  question  of  the  title  cannot  be  adjusted  in  this  suit. 
This  is  not  the  court  to  try  titles.  The  only  question 
which  can  be  tried,  under  this  bill,  is  whether  the  com- 
plainant has  the  right  to  call  the  defendant  to  account  in 
this  court ;  and  as  to  this  question  I  have  no  hesitation  in 
saying  that,  in  the  attitude  in  which  he  comes  before  this 
court,  he  has  not  any  such  right. 

"It  seems  that  the  defendant  has  occasionally  occupied 
some  point  on  the  land,  to  ship  his  cotton  from ;  and  for 
this  the  complainant  claims  compensation.  If  one  tenant 
in  common  does  an  injury  to  the  interest  of  another,  which 
is  not  irreparable,  the  injury  must  be  redressed  at  law, 
where  a  jury  can  decide  the  extent  of  the  damages.  If 
one  applies  improperly,  and  obtains  a  ferry  privilege, 
when  another  is  entitled  to  it,  it  must  be  redressed  other- 
wise than  in  this  court.  It  is  not  necessary,  however,  to 
notice  this  view." 

The  chancellor  therefore  dismissed  the  bill,  and  his  de- 
cree is  now  assigned  as  error. 

S.  F.  Hale,  and  Wm.  M.  Brooks,  for  appellant. 
Alex.  B.  Clitherall,  contra. 

RICE,  C.  J. — The  opinion  of  the  chancellor,  except  so 
tar  as  it  sustained  the  defendant's  exceptions  to  the  inter- 
rogatories of  the  complainant  to  his  witnesses,  is  adopted 
as 'our  opinion.  Whether  those  exceptions  be  sustained 
or  overruled,  the  complainant  was  not  entitled  to  relief. 
Without  passing  on  the  correctness  of  the  chancellor's 
opinion  so  far  as  it  sustains  these  exceptions,  we  affirm  his 
decree,  at  costs  of  the  appellant. 
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WATT  vs.  COBB.  . 

[bill  in  equity  for  ixjuxction  of  judgment  at  law.] 

1.  Equitable  relief  against  judgment  at  law. — A  defendant  in  a  judgment  at  law, 
who  seeks  relief  against  it  in  equity  on  grounds  which  would  have  formed 
a  good  defense  at  law,  must  allege  and  prove  that  his  failure  to  discover 
and  avail  himself  of  such  defense  at  law  was  attributable,  not  to  any  neg- 
ligence or  want  of  diligence  on  his  part,  but  to  fraud,  accident,  or  the  act 
of  the  opposite  party. 

Appeal  from  the  Chancery  Court  of  Randolph. 
Heard  before  the  Hon.  John  Foster. 

This  bill  was  filed  by  Joseph  "Watt,  the  appellant, 
against  George  B.  Cobb,  Lemuel  Cobb,  and  William  H. 
Cunningham;  and  sought  to  enjoin  four  judgments  at 
law  which  the  said  George  and  Lemuel  Cobb  recovered 
against  complainant,  as  the  garnishee  of  Isaac  Suttles.  The 
judgments  of  George  and  LerauelCobb  against  Suttles, 
for  $45  66  each,  were  rendered  at  the  spring  term  of  the 
circuit  court  of  Randolph,  1846.  The  complainant  Avas 
summoned,  as  garnishee,  on  the  30th  June,  1846,  to 
answer  at  the  ensuing  fall  term.  The  record  of  the  gar- 
nishment case,  which  was  in  evidence,  showed  that  a  judg- 
ment nisi  was  rendered  against  the  garnishee,  by  default, 
at  the  fall  term,  1846  ;  that  a  scire  facias  on  this  judgment 
was  served  on  the  garnishee,  on  the  19th  April,  1847 ; 
tbat  at  the  spring  term,  1847,  the  garnishee  appeared,  and 
it  was  ordered  that  he  be  allowed  until  the,  next  term  to 
answer  in  open  court ;  that  at  the  same  term  he  filed  a 
written  answer,  which  was  sworn  to  and  subscribed  before 
said  Cunningham,  who  was  the  clerk  of  the  court ;  that 
no  notice  was  taken  of  the  case  at  the  fall  term,  1847; 
that  judgment  nisi^  by  default,  was  rendered  against  the 
garnishee  at  the  spring  term,  1848,  and  a  scire  facias  or- 
dered to  issue ;  that  at  the  next  term  an  alias  scire  facias 
was  awarded ;  and  that  at  a  subsequent  term  a  final  judg- 
ment was  rendered,  which  recited  the  issue  and  return  of 
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two  writs  of  scire  facias;  but  the  record  does  not  show  at 
what  time  this  judgment  was  rendered,  nor  did  it  show, 
except  by  its  recitals,  the  issue  and  return  of  the  writs  of 
sci.  fa.  The  bill  alleged,  that  the  complainant  appeared, 
in  obedience  to  the  garnishment,  and  answered,  denying 
any  in(Jebtedness  to  the  defendant  in  the  writ ;  that  he 
was  then  informed  by  the  court  that  he  was  discharged 
as  garnishee ;  that  he  left  the  county  some  time  after- 
wards, and  had  no  notice  whatever  of  any  subsequent 
proceedings  against  him,  until  the  levy  of  an  execution 
issued  on  the  judgments  against  him,  after  the  expiration 
of  the  period  within  which  he  might  have  reversed  the 
judgment  on  error  or  appeal ;  and  that  Cunningham,  the 
clerk  of  the  court,  was  the  owner  of  the  judgments,  and 
fraudulently  entered  them  up  as  clerk,  and  purposely  de- 
layed to  sue  out  execution  on  them  until  after  an  appeal 
was  barred.  The  defendants  answered;  denying  the  ma- 
terial allegations  of  the  bill,  and  insisting  that  the  judg- 
ments were  regularly  rendered  after  two  returns  of  non 
est  inventus  on  writs  of  scire  facias ;  and  the  defendant 
Cunningham  averred,  that  he  was  only  interested  in  the 
judgments  to  the  extent  of  hi«  fees  as  clerk,  and  some  of 
the  witness-certificates. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill;  and  his  decree  is  now  assigned  as  error. 

J.  Falknek,  and  J.  W.  Guinn,  for  appellant. 
Jno.  T.  Heflin,  contra. 

WALKER,  J. — "A  long  and  unbroken  chain  of  decis- 
ions in  this  court  hold,  that  when  a  defendant  at  law,  after 
judgment,  seeks  the  aid  of  a  court  of  chancery,  in  mat- 
ters which  would  have  formed  a  good  defense  at  law,  he 
must  show  by  his  bill,  that  his  failure  to  discover  and 
avail  himself  of  his  defense  at  law  is  not  attributable  to 
any  negligence  or  want  of  diligence  on  his  part,  but  to 
fraud,  accident,  or  the  act  of  the  opposite  party." — Talia- 
fero  V.  Branch  Bank  at  Montgomery,  23  Ala.  755,  and 
authorities  cited. 

The  onus  of  proving  the  excuse  for  not  defending  at 
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law  was  thrown  upon  the  complainant  by  the  answers. 
The  proof  does  not  show  that  such  excuse  existed.  There 
is  no  testimony  sustaining  the  allegation  that  the  com- 
plainant was  discharged  from  the  garnishment,  or  was  led 
to  regard  himself  as  discharged,  by  any  act  of  the  court, 
or  of  the  respondents.  J!!Tor  does  the  proof  tend  to  show 
that  the  judgments  were  procured  by  fraud. 

The  irregularities  in  the  proceedings  of  the  circuit  court 
might  have  authorized  a  reversal  of  the  judgments  on 
error  or  appeal ;  but  the  complainant  does  not  prove  that 
he  was  prevented,  by  any  other  cause  than  his  own  want 
of  diligence,  from  availing  himself  of  the  errors  in  those 
proceedings  by  appeal  or  writ  of  error. 

The  decree  of  the  court  below  is  affirmed. 


RUSSEY  vs.  WALKER. 

[creditors'  bill  for  DrscovERY  OF  b:quitable  assets.] 

1.  Construction  and  effect  of  answer. — A  literal  denial  in  the  answer,  though 
evasive,  and  insufficient  on  exceptions,  cannot  be  taken  as  an  admission  of 
the  allegation  of  the  bill. 

Appeal  from  the  Chancery  Court  at  Talladega. 
Heard  before  the  Hon.  John  Foster. 

This  bill  was  filed  by  the  appellants,  as  judgment  cred- 
itors of  Peter  J.  Walker,  seeking  a  discovery  of  moneys 
and  eftects  in  the  hands  of  James  M.  Walker,  who  was 
a  son  of  said  Peter  J.  Walker ;  which  moneys  and  eifects 
were  alleged  to  belong  to  said  Peter  J.  Walker,  and  to 
have  been  fraudulently  transferred  by  him  to  said  Jas.  M. 
Walker,  and  which  the  complainants  sought  to  subject  to 
the  satisfaction  of  their  judgment.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  delivered  the  follow- 
ing opinion : 
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Foster,  Ch. — "I  have  had  much  difficulty  in  coming 
to  a  conclusion  what  decree  to  render  in  this  case,  and 
have  now  some  doubt  as  to  the  correctness  of  the  decree 
I  am  about  to  pronounce.  The  difficulty  arises  from  the 
case  made  by  the  bill  and  the  answer  of  Jas.  M.  Walker. 
The  answer  is,  in  many  points,  clearly  evasive.  The  bill 
alleges,  that  a  large  part  ot  the  judgment  recovered  in 
the  name  of  James  M.  Walker  against  Bradford  &  Don- 
ley is  equitably  the  property  of  Peter  J.  Walker,  founded 
on  moneys  and  eifects  which  he  had  fraudulently  placed 
in  the  hands  of  James  M.  Walker.  The  answer  of  James 
M.  Walker  is  a  general  and  literal  denial  of  this  allega- 
tion. This,  according  to  the  rule  of  equity  pleading,  is 
insufficient.  The  defendant  must  answer  all  the  material 
allegations  of  the  bill,  directly,  without  evasion,  and 
not  by  way  of  negative  pregnant.  He  must  not  confine 
himself  to  a  literal  denial,  but  must  confess  or  traverse 
the  substance  of  each  charge,  positively,  and  with  cer- 
tainty.—2  Dan.  Ch.  PI.  and  Pr.  835-36 ;  1  Johns.  Ch.  103. , 

"  In  what  way  must  the  complainant  avail  himself  of 
this  defect — an  insufficient  or  evasive  answer  ?  In  some 
of  the  cases  it  is  held,  that  an  answer,  clearly  evasive,  may, 
on  motion  of  the  complainant,  be  ordered  to  be  taken  off 
the  files.  Our  supreme  court,  however,  in  May  &  Tindal 
V.  Williams,  17  Ala.  24,  held,  that  if  there  is  one  mate- 
rial fact  answered,  the  court  will  not  order  the  answer  to 
be  stricken  from  the  files,  but  will  leave  the  plaintiff  to 
except  to  it  for  insufficiency.  In  most  of  the  cases  which 
I  have  examined,  where  answers  have  been  adjudged  eva- 
sive, the  question  was  raised  by  exceptions  filed  by  the 
complainant.  In  Thompson  v.  Mills,  4  Iredell's  Eq.  390, 
however,  the  question  arose  on  the  defendant's  motion 
to  dissolve  an  injunction.  The  court  there  said,  that 
when  the  defendant  calls  on  the  court  to  act  on  his  answer, 
he  must  not  confine  himself,  in  general  terms,  to  a  literal 
denial  of  the  equity  of  the  bill,  but  must  set  forth  a  full 
and  fair  discovery  of  all  the  matters  within  his  knowledge. 
But,  when  the  defendant  does  not  call  on  the  court  to  act . 
on  his  ansvver,  or  to  dissolve  an  injunction ;  and  the  com- 
plainant does  not  except  to  it  for  insufficiency,  but  goes 
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to  trial ;  it  cannot  be  held,  that  such  evasive  answer  is  an 
admission  of  the  truth  of  the  allegation  of  the  bill.  Its 
effect  is,  to  put  the  complainant  to  proof;  but  the  same 
amount  of  proof  is  not  required. — Savage  v.  Benham, 
17  Ala.  132  ;  Lyon  v.  Hunt,  11  Ala.  295. 

"But  the  bill  alleges,  'that  James  M.  Walker  has 
.other  moneys  and  effects  of  Peter  J.  "Walker  in  the  State 
of  Georgia,  which  the  said  Peter  J.  has  fraudulently 
placed  beyond  the  control  of  the  court,'  &c.  The  allega- 
tion is,  that  the  defendant  then — L  e.,  at  the  filing  of  the 
bill — has  moneys,  &c. ;  to  which  the  defendant  answers, 
'nor  has  he' — i.  e.,  at  the  filing  of  the  answer — 'moneys 
and  effects  of  the  said  Peter  J.  Walker  in  the  State  of 
Georgia.'  This  answer  is  clearly  insuflScient.  When  the 
complainant  charges  that  the  defendant  'has'  property, 
it  is  not  sufiicient  for  the  latter  to  deny,  in  general  terras, 
that  he  has  any :  he  must  answer  whether  he  had  any  at 
the  time  the  bill  was  filed. — Trotter  v.  Bunce,  1  Edw.  573. 
The  answer  is  evasive,  also,  because  it  confines  the  denial 
to  having  funds  in  the  State  of  Georgia ;  when,  being 
Sworn  to  in  Talladega,  the  defendant  might,  at  that  very 
time,  have  had  thousands  of  dollars  in  his  pocket  belong- 
ing to  Peter  J.  Walker,  and  still  the  answer  would  be 
true,  though  it  would  be  a  palpable  evasion  of  the  gist  of 
the  allegation  of  the  bill.  But,  as  the  answer  has  not 
been  excepted  to,  I  can  only  regard  it  as  an  admission 
that  the  defendant  had  moneys  and  effects  of  Peter  J. 
Walker  in  the  State  of  Georgia  at  the  time  of  the  filing 
of  the  bill. 

"  Will  this  admission  authorize  the  rendition  of  a  de- 
cree against  James  M.  Walker?  For  what  amount 
should  the  decree  be  rendered?  The  allegation  of  the 
bill,  thus  admitted,  is  indefinite:  no  specific  amount  is 
mentioned.  It  is  insisted,  however,  that  by  analogy  to 
the  practice  in  the  courts  cat  law,  on  garnishments,  a  de- 
cree should  be  rendered  for  the  amount  of  the  complain- 
ants' judgment.  But,  at  law,  a  party  answering  a  gar- 
nishment is  only  bound  from  the  time  the  garnishment  is 
served  upon  him.  In  this  case,  no  subpoena  was  ever 
served  on  James  M.  Walker.     From  the  papers  before 
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me,  there  is  nothing  to  show  that  publication  as  to  him 
was  ever  ordered.  At  least,  service  by  publication  had 
not  been  perfected  when  he  filed  his  answer ;  the  bill 
having  been  filed  on  the  7th  March,  and  his  answer  on 
the  28th  March.  If,  then,  I  were  to  follow  the  rule  at 
law,  I  do  not  think  I  could  render  a  decree  against  James 
M.  "Walker  on  this  answer.  Besides,  the  judgment  at 
law  would  be  a  judgment  nisi;  a  scire  facias  would  then 
be  issued,  and,  on  his  again  failing  to  answer,  judgment 
final  would  be  rendered.  I  know  of  no  practice  which 
would  authorize  a  court  of  equity  to  render  a  decree  nisi. 
The  proper  mode  of  proceeding  in  chancery,  against  a 
garnishee  who  answers  evasively,  is,  I  think,  by  attach- 
ment, if  he  refuses  or  neglects  to  put  in  a  further  answer 
when  exceptions  to  the  first  have  been  sustained." 

The  decree  of  the  chancellor,  dismissing  the  bill,  is  now 
assigned  as  error. 

Morgan  &  Martin,  for  the  appellants. 
White  &  Parsons,  contra. 

STONE,  J.— The  case  of  Savage  v.  Benham,  17  Ala. 
119,  asserts  a  principle  which  fully  sustains  the  decree 
pronounced  by  the  chancellor  in  this  cause. 

It  may  be  contended,  that  the  authority  of  Savage  v. 
Benham  was  materially  shaken,  if  not  overturned,  by  the 
case  of  Grady  v.  Robinson,  28  Ala.  289.  Such  was  not 
its  intention.  In  that  case,  the  facts  with  which  the 
defendant  "  accompanied  and  linked  his  seeming  denial, 
and  upon  which  he  evidently  based  it.  not  only  deprived 
it  of  all  force  as  a  real  denial ;  but  amounted  virtually  to 
an  admission  "  of  the  material  averment.  In  this  case, 
there  is  a  general  denial ;  insufficient,  it  is  true,  if  it  had 
been  excepted  to;  but  not  "accompanied"  by,  or  "link- 
ed "  with  any  qualifying  facts  or  statements,  upon  which 
the  denial  is  based.     The  two  cases  are  reconcilable. 

"With  this  explanatory  statement  we  adopt  the  opinion 
of  the  chancellor,  except  in  the  character  of  the  decree 
dismissing  the  complainant's  bill. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 


536  ALABAMA. 


Hailey  v.  Falconer. 


here  rendered,  dismissing  the  complainants'  bill,  without 
prejudice  to  their  right  to  file  another  bill,  should  thej 
elect  to  do  so.  Let  the  appellants  pay  the  costs  of  this 
appeal. 


"Walker,  J.,  not  sitting. 


HAILEY  vs.  FALCOITEB,. 

[assumpsit  on  pkomissort  note,  by  endorsee  against  endorser.] 

1.  Construction  of  special  endorsement. — Aa  endorsement  of  a  promissory  note, 
before  maturity,  in  these  words,  "  For  value  received,"  &c.,  "  I  transfer 
unto  J.  P.  H.  all  my  right  and  title  in  the  within  note,  to  be  enjoyed  in  the 
same  manner  as  may  have  been  by  me,"  exempts  the  endorser  from  personal 
liability  on  the  note. 

2.  Error  without  injury. — Where  the  record  clearly  shows  that  the  plaintiff 
never  can  recover,  the  appellate  court  will  not,  at  his  instance,  examine 
into  the  correctness  of  any  of  the  adverse  rulings  of  the  primary  court. 

Appeal  from  the  Circuit  Court  of  Montgomery, 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  John  P.  Hailey,  against 
William  Falconer,  and  was  founded  on  the  defendant's 
endorsement  of  a  promissory  note  for  $800,  made  by  one 
F.  A.  Wingfield,  dated  Shreveport,  La.,  February  22, 
1850,  and  payable  on  the  1st  l^ovember  next  after  date,  to 
defendant  or  order.  The  endorsement,  which  was  also 
made  and  dated  at  Shreveport,  was  in  these  words :  "  For 
value  received  this  28th  day  of  February,  1850,  I  transfer 
unto  John  P.  Hailey  all  my  right  and  title  in  the  within 
note,  to  be  enjoyed  in  the  same  manner  as  may  have  been 
by  me,"  (signed  by  defendant.) 

The  declaration  contained  all  the  common  counts,  and 
five  special  counts.  The  first  special  count  averred  the 
making  of  the  ,note,  "  at,  to-wit,  in  Shreveport  in  the 
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State  of  Louisiana,"  and  its  subsequent  endorsement  by 
the  defendant ;  "  by  which  said  endorsement,  said  defend- 
ant specially  and  fully  transferred  to  said  plaintiff  all  his 
right  and  title  to  said  promissory  note,  and  ordered  and 
appointed  said  sum  of  money  therein  specified  to  be  paid 
to  plaintiff,  and  then  and  there  delivered  said  promissory 
note,"  &c. ;  by  means  whereof,  the  said  defendant  became 
liable  to  pay,"  &c.     The  second  count  contained  an  addi- 
tional averment,  that  Wingfield,  the  maker  of  the  note, 
removed  to  Texas  before  the  maturity  of  the  note,  and 
there  remained  "until  at  and  after  the  maturity  of  the 
said  note."     The  third  count  set  out  the  note  and  en- 
dorsement, in  hcec  verba,  "  at,  to-wit,  in  the  county  afore- 
said," and  averred  non-payment  by  both  the  maker  and 
the  defendant.     The  fourth  count  averred  the  making  of 
the  note  and  endorsement  at  Shreveport,  "  to-wit,  in  the 
county  aforesaid ;  "  the  removal  of  Wingfield  to  Texas, 
his   insolvency,   and  death,  before  the  maturity   of  the 
note;  notice  of  these  facts  to  defendant,  demand,  and 
failure  to  pay.     The  fifth  count  averred  the  making  of 
the  note  and  endorsement  at  Shreveport,  "to-wit,  in  the 
county  aforesaid ; "  that  Wingfield  removed  to  Texas  be- 
fore the  maturity  of  the  note,  and  there  remained  until  at 
and  after  the  maturity  thereof;  that  he  had  no  known  place 
of  residence  or  business  in  Louisiana  before  and  at  the  time 
of  his  removal ;  that  he  was  then  wholly  insolvent,  and  so 
remained  until  his  death,  and,  by  reason  of  such  insolvency, 
plaintiff  could  not  have  recovered  from  him  the  amount  of 
money  in  said  note  specified ;  that  Wingfield  afterwards, 
but  before  the  maturity  of  said  note,  departed  this  life ; 
that  in  consequence  of  these  facts  no  demand  of  payment 
was  made  at  the  maturity  of  the  note,  a  demand  in  such 
case  being  excused  by  the  laws  of  Louisiana ;  by  means 
whereof,  the  defendant  became  liable,  &c.     The  defendant 
demurred  to  each  of  these  special  counts,  but  his  demurrer 
was  overruled ;  and  he  then  pleaded,  "in  short  by  consent, 
the  general  issue,  payment,  set-ofi,  failure  of  considera- 
tion, and  that  the  defendant  received  from  the  plaintiff, 
ou  the  sale  of  said  note,  less  than  the  face  of  it." 
35 
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The  evidence  adduced  on  the  trial,  as  stated  in  the  bill 
of  exceptions,  showed  that  the  note  and  endorsement  were 
made  in  Louisiana ;  that  the  plaintiff  gave  the  defendant 
five  hundred  dollars  for  the  note ;  that  Wingfield  removed 
to  Texas,  and  there  died,  before  the  maturity  of  the  note  ; 
that  he  was  insolvent,  from  about  the  1st  Januarj^,  1850, 
until  his  death ;  that  he  had  no  particular  domicile  in 
Shreveport  before  his  removal  to  Texas  ;  and  that  the  de- 
fendant, a  short  time  before  maturity  of  the  note,  waived 
demand  and  notice.  Each  party  also  read  in  evidence  to 
the  jury  several  decisions  of  the  supreme  court  of  Louisi- 
ana, of  which  the  bill  of  exceptions  specifies  only  14  La. 
Rep.  422,  and  8  Martin's  Rep.  709. 

The  court  charged  the  jury  as  follows : 

"  1.  That  by  the  laws  of  Louisiana,  which  governed  this 
case,  the  writing  on  the  back  of  the  note  sued  on,  signed 
by  the  defendant,  was  not  an  endorsement  guarantying  the 
solvency  of  the  maker  of  the  note ;  and  that  they  could 
not,  therefore,  find  for  the  plaintifi:'  on  any  of  the  special 
counts  in  his  declaration,  but  must  find  for  the  defendant 
on  all  those  counts. 

"2.  That  the  plaintifi' was  [not]  entitled  to  recover  on 
the  common  counts  in  the  declaration,  if  they  believed 
from  the  evidence  that  the  defendant  had  borrowed  of  the 
plaintifi"  five  hundred  dollars,  or  other  amount,  and  trans- 
ferred to  him  the  note  sued  on  as  collateral  security  for 
the  re-payment  of  the  money  so  borrowed. 

"  3.  That  if  they  believed  from  the  evidence  that  the 
transfer  of  the  note  from  defendant  to  plaintifi' was  made 
in  consideration  of  the  jjayment  of  five  hundred  dollars, 
or  other  sum,  by  plaintifi*  to  defendant,  then  thc}^  must 
find  for  the  defendant." 

These  charges,  to  which  the  plaintiff*  excepted,  together 
with  several  rulings  of  the  court  on  the  evidence,  are  now 
assigned  as  error. 

Fair  &  Whatley,  for  the  appellant. 
Wm.  p.  &  T.  G.  Chilton,  and  Hilliard  &  Thorington, 
contra. 
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RICE,  C.  J. — The  endorsement  here  relied  on  by  the 
plaintiff'  is  not  in  the  common  form,  but  substantially 
different  therefrom.  It  is  not  blank  in  the  form  of  it,  but 
completed  by  the  endorser  himself.  The  main  question 
is,  what  is  its  character  and  effect.. 

A  qualified  endorsement  is  one  which  does  not  affect 
"  the  negotiability  of  the  instrument,  but  simply  qualifies 
the  duties,,  obligations  and  responsibilities  of  the  endorser, 
resulting  from  the  general  principles  of  law."  Any  words 
in  an  endorsement,  which  clearly  demonstrate  the  inten- 
tion of  the  endorser  to  make  it  a  qualified  one,  will  have 
the  effect  to  make  it  such.  This  appears  very  satisfacto- 
rily from  the  examples  of  qualified  endorsements  given  in 
the  authorities  ;  among  which  we  find  the  following:  an 
endorsement  to  A.  "without  recourse,"  or  "at  his  own 
risk;  "  or  "James  Atkins,  with  intent  only  to  transfer  ray 
interest,  and  not  to  he  subject  to  any  liability  in  case  of  non- 
acceptance  or  non-payment." — Story  on  Prom.  ]N'otes, 
§§  138,  146,  and  notes  thereto.  "Why  are  these  given  as 
examples  of  qualified  endorsements  ?  Because  the  words 
employed  in  each  of  them,  although  not  the  same,  clearly 
demonstrate  the  intent  of  the  endorser  to  make  a  quali- 
fied endorsement — to  avoid  personal  liability  on  the  instru- 
ment endorsed. 

It  is  well  settled,  that  where  there  are  general  words 
alone  in  an  endorsement,  they  shall  be  taken  most  strongly 
against  the  endorser.  But  "it  is  a  general  and  a  reason- 
able rule,  that  more'general  words  in  an  instrument  shall 
be  restrained  by  other  expressions  more  limited  in  the, 
same  instrument ;"  and  for  the  purpose  of  ascertaining  the 
intent,  every  part  and  word  of  the  instrument  is  to  be 
considered. — Jackson  v.  Stackhouse,  1  Cowen,  126  ;  Ly- 
man v.  Clark,  9  Mass.  R.  235;  Rich  v.  Lord,  18  Pick.  325; 
Chitty  on  Con.  85,  and  notes. 

It  is  part  and  parcel  of  the  endorsement  under  consid- 
eration, that  the  right  and  title  transferred  by  it  were  "to 
be  enjoyed  in  the  same  manner"  by  the  endorsee  as  it 
might  have  been  by  the  endorser.  That  part  can  no  more 
be  disregarded  than  any  other  part,  if  a  meaning  con- 
sistent with  the  other  parts  can  be  assigned  to  it.     Such 
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meaning  can  well  be  assigned  to  it,  umder  the  rules  stated 
in  the  next  preceding  paragraph  of  this  opinion.  Its 
effect  is  to  restrain  the  more  general  words  in  the  otheir 
parts  of  the  endorsement.  It  is  special,  and  the  special 
controls  and  limits  the  general.  It  is  without  meaning 
or  effect,  unless  it  was  intended  to  exempt  the  endorser 
from  personal  liability  on  the  instrument  endorsed,  by 
providing  that  the  endorsee  should  not  enjoy  the  right 
and  title  transferred  to  him,  in  2^,  ■'■'' manner  "  different  from 
that  in  which  the  endorser  himself  might  have  enjoyed 
the  same  right  and  title.  The  words  of  the  endorsement, 
taken  together,  and  so  reconciled  as  to  allow  some  mean- 
ing and  effect  to  each  word  in  it,  naturally  import  no 
more  than  mere  substitution  and  subrogation — ^the  substi- 
tution of  the  endorsee  for  the  endorser,  and  the  subroga- 
tion of  the  former  to  all  the  right  and  title  of  the  latter 
in  the  note,  and  to  the  manner  of  enjoying  that  right  and 
title. 

It  may  be  argued,  that  when  an  endorsement  of  a  note 
is  in  blank,  or  in  the  common  form,  one  of  the  legal  im- 
plications from  it  is,  that  the  endorsee  may  enjoy  the  right 
and  title  to  the  note  in  the  same  manner  as  the  endorser 
might  have  enjoyed  them.  Concede  that  to  be  so ;  yet  be 
it  noted,  that  this  is  onli/  one  of  the  legal  implications 
from  such  endorsement ;  that  there  are  other  legal  impli- 
cations from  it;  that  this  single  one  does  not  impose  upon 
the  endorser  any  personal  liability  on  the  instrument 
endorsed ;  that  one  of  the  others  does  impose  such  personal 
liability  conditionally.— Story  on  Promissory  Notes,  §  135. 
Now,  when  we  find  an  endorsement,  completed  bj  the 
endorser  himself,  and  accepted  in  its  completed  form  by 
the  endorsee,  which  expresses  only  one  of  the  legal  impli- 
cations from  an  endorsement  in  blank,  or  in  the  common 
form,  and  the  one  which  does  not  impose  upon  the  endorser 
a  personal  liability  on  the  instrument  endorsed, — we  feel 
bound  to  decide,  that  the  expression  of  that,  one  excludes 
every  other  legal  implication  which  might  impose  such 
liability  upon  him. — Webb  v.  Plummer,  2  Barn.  &  Aid. 
746 ;  Brown  v.  Byrne,  3  Ellis  &  Blackburn,  (77  Eng.  Com. 
Law  Rep.)  703 ;  Ilumfrey  v.  Dale,  26  L.  Jour.  Rep.  147  : 


JAJ^UAKY  TERM,  1858. 541 

House  V.  Camp. 

Q.  B.,  reported  in  the  July  No.,  1857,  of  American  Law 
Register,  551. — ^' Expressumfacii cessare  taciturn." — Ghitty 
on  Contracts,  24 ;  Ogden  v.  Sanders,  12  "Wheaton's  R. 
213,  341. 

Entertaining  these  views,  we  hold,  that  the  plaintiff 
cannot  recover  upon  the  endorsement,  by  the  common 
law,  or  commercial  law.  The  onl}-  chance,  then,  left  for 
him,  is  the  law  of  Louisiana,  where  the  endorsement  was 
made.  And  by  that  law,  "the  transfferree  of  a  note,  not 
endorsed,  but  transferred  by  a  special  assignment  of  the 
payee,  written  on  the  back  of  it,  cannot  maintain  an 
action  against  the  transferror.  He  has  no  recourse  on  the 
transferror,  when  the  debt  (as  here)  exists  at  the  time  of  the 
transfer."  What  we  have  above  called  the  endorsement 
here  sued  on,  is,  by  the  law  of  Louisiana,  treated  as  •^^,SJpe- 
cial  assignment,  or  transfer,  written  on  the  back  of  the  note. 
Martin  v.  McMasters,  14  Louisiana  R.  420,  and  the  sec- 
tions of  the  Louisiana  Code  there  cited. 

As  the  plaintiff  relies  only  upon  the  endorsement  or 
special  assignment  hereinabove  considered,  and  as  it  is 
clear  he  never  can  recover  upon  it,  he  has  not  been  injur- 
ed by  an^^  of  the  rulings  of  the  court  below,  even  if  they 
are  erroneous;  and  in  such  cases,  a  plaintiff  is  not  entitled 
to  a  reversal. — Reese  v.  Harris,  27  Ala.  R.  301 ;  Shehan  - 
V.  Hampton,  8  Ala.  R.  942;  Dunlap  v.  Robinson,  28  ib.  100. 
Judsiment  affirmed. 


HOUSE  vs.  CAMP. 

[ACTION"  FOR  FORCrBLE   ENTRY  AND  DETAINER.] 

1.  Description  of  premises  in  complaint.— ^^  A  certain  house  and  lot  in  the  city  of 
Wetumpka  in  said  county,  in  that  part  of  said  city  known  as  '  Miller's  sur- 
vey,' being  known  as  the  east  half  of  lot  number  21  in  said  survey,  on 
which  is  a  house  recently  occupied  by  Mrs.  B.  M.  D.,'' — held  a  sufficient 
description  of  the  premises  sued  for. 
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2.  Desmption  of  premises  in  Judgment  entry. — When  the  complaint  contains  a 
sufficient  description  of  the  premises  sued  for,  an  insufficient  description  in 
the  judgment  entry,  aided  by  a  reference  to  the  antecedent  description  in 
the  record,  is  also  sufficient. 

3.  Description  of  plaintiff 's  estate  in  complaint. — An  averment  in  the  complaint, 
that  the  plaintiff  '•  was  lawfully  possessed  "  of  the  premises  sued  for,  "  was 
in  possession,  and  claimed  said  premises  as  tenant  under  one  B.  M.  D.,  and 
had  been  in  possession  of  said  premises  for  the  space  of  six  months  previous 
thereto."  is  a  sufficient  description  of  the  plaintiff's  estate. 

4.  Objection  to  competency  of  deceased  witness. — When  the  deposition  of  a  deceased 
witness,  which  had  been  suppressed,  is  offered  to  prove  what  the  witness 
had  sworn  on  a  former  trial,. the  party  against  whom  it  is  offered  may  object 
to  it  on  account  of  the  incompetency  of  the  witness,  although  the  deposi- 
tion was  offered  by  himself  on  the  former  trial. 

5.  Competency  of  landlord  as  witness  for-tenant. — In  an  action  of  forcible  entry 
and  detainer,  commenced  before  the  adoption  of  the  Code,  against  one  who 
claims  adversely  to  the  plaintiff's  landlord,  said  landlord  is  not  a  competent 
witness  for  the  plaintiff. 

6.  ^Yhat  title  will  support  action. — A  party  in  possession  of  a  house  and  lot, 
under  an  agreement  with  the  owner  to  keep  possession  of  the  same,  together 
with  some  articles  of  household  furniture,  until  demanded,  has  such  an  in- 
terest as  will  support  an  action  of  forcible  entry  and  detainer. 

7.  What  possession  will  support  action. — Where  the  plaintiff  did  not  reside  on 
the  premises  sued  for,  but  claimed  to  bold  them  as  tenant  at  will  or  suffer- 
ance for  the  owner,  neither  the  fact  that  he  had  wagons  and  straw-cutters 
in  the  house,  nor  the  fact  that  another  person  also  had  there  wagons  and 
other  implements  of  his  trade,  nor  the  fact  that  yet  another  person,  with 
his  family,  was  living  there  temporarily,  nor  all  these  facts  together, 
authorize  the  court  to  announce,  as  a  legal  conclusion,  that  the  plaintiff 
did  not  have  such  possession  as  would  enable  him  to  maintain  the  action. 

Appeal  from  the  Circuit  Court  of  Coosa. 
Tried  before  tlie  Hon.  John  Gill  Shorter. 

• 

The  original  complaint  in  this  case  was  in  thgse  words: 
"Edward  Camp,  of  said  county,  complains,  that  he 
was  lawfully  possessed  of  a  certain  house  and  lot  situated 
in  the  city  of  Wetumpka,  in  said  county,  and  in  that  part 
of  said  city  known  as  'Miller's  survey,'  being  known  as 
the  east  half  of  lot  N"p.  21  in  said  '  Miller's  survey,'  on 
which  is  a  house  recently  occupied  by  Mrs.  B.  M.  Dixon ; 
and  that  while  complainant  was  so  lawfully  and  quietly 
possessed  of  said  house  and  lot,  at  to-wit,  in  said  county, 
on  the  24th  December,  1851,  Samuel  W.  House,  of  said 
county,  forcibly  entered  upon  and  detained  complainant 
from  said  described  premises ;  and  complainant  says,  that 
he  was  in  possession  of,  and  claimed  said  premises,  as  ten- 
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ant  under  said  B.  M.  Dixon,  and  had  been  in  possession  of 
said  premises  for  a  long  time  previous  thereto,  to-wit,  for 
the  space  of  six  months.  "Whereupon  he  prays  process 
to  be  issued,  in  accordance  with  the  statute,  against  said 
Samuel  W.  House,  for  forcible  entry  and  detainer." 

On  the  trial  before  the  justice  of  the  peace,  the  plaintiff' 
recovered  a  verdict  and  judgment,  and  the  defendant  re- 
moved the  case  to  the  circuit  court.  On  the  trial  in  the 
circuit  court,  as  appears  from  the  bill  of  exceptions,  "the 
plaintiff"  offered  evidence  tending  to  show  that,  on  the  ' 
24th  December,  1851,  he  had  some  lumber,  several  straw- 
cutters,  and  some  pieces  of  buggies,  in  the  house  once 
occupied  by  Mrs.  B.  M.  Dixon  in  "Wetumpka;  that  he 
directed  some  shingles  to  be  put  into  the  house  on  that 
day;  that  while  the  shingle-man  was  engaged  in  unload- 
ing the  shingles,  and  putting  them  in  at  the  window  of 
the  house,  the  defendant  came  up,  and  ordered  him  to 
stop  ;  that  the  man  replied,  '  Camp  told  me  to  put  them 
here ;'  that  the  defendant  refused  to  let  it  be  done,  saying 
that  Camp  had  no  right  to  the  house ;  that  the  man  then 
went  to  Camp  about  the  matter,  and,  on  coming  back, 
said,  '  Camp  says  throw  them  on  the  ground  there  if  he 
(defendant)  will  not  let  you  put  them  in  the  house ;  that 
the  defendant  refused  to  let  this  be  done,  took  hold  of  the 
shingle-wagon,  and  backed  it  off  the  lot,  and  said,  that  if 
Camp  fooled  with  him,  he  would  kick  him ;  that  Camp 
was  not  present  when  these  things  happened,  but  was 
standing  in  sight,  on  his  own  lot,  some  fifty  yards  distant, 
where  he  lived ;  that  the  defendant  then  caused  the  shin- 
gles which  had  been  put  in  to  be  thrown  out  of  the  house, 
and  notified  Camp,  if  he  had  anj^thing  in  that  building, 
to  remove  it,  as  he  was  going  to  shut  it  up;  that  Camp 
refused  to  do  so,  and  said  to  defendant,  '  I  forewarn  you 
not  to  do  it;'  that  the  defendant  then  caused  Camp's  said 
property,  with  some  other  property  in  there  belonging  to 
one  Kennedy,  to  be  removed  out  of  the  house ;  that  he 
also  notified  one  White,  who,  with  his  family,  was  tempora- 
rily in  there  waiting  for  a  boat,  that  they  must  move  out, 
and  famished  him  with  his  dray  and  mules  to  remove  his 
family,  and  removed  him  to  plaintiff^'s  house ;  and  that  he 
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then  nailed  up  the  windows,  and  locked  the  door.  The 
evidence  tended  to.  show,  also,  that  certain  hog-drivers 
and  a  Mr.  Semple  had  been  admitted  into  the  house  by 
plaintiff,  a  few  days  before  he  was  ejected  by  the  defend- 
ant ;  and  that  the  plaintiff  had  frequently  used  the  house, 
going  in  and  out,  in  October  and  November,  1851,  and 
taking  lumber  from  it  for  use  in  a  building  which  he  was 
erecting.     The  plaintiff  then  rested  his  case." 

"  The  defendant  then  offered  evidence  tending  to  show, 
that  the  house  in  question  was  standing  open  and  unoc- 
cupied in  the  summer  of  1850 ;  that  while  it  was  thus 
situated,  witness  saw  defendant  nail  up  the  windows  and 
doors;  that  the  house  remained  in  this  condition  until  the 
spring  or  summer  following,  when  defendant  was  about 
leaving  home  for  some  months;  that  defendant,  before 
leaving,  requested  one  Kennedy,  a  witness,  to  give  such 
attention  to  his  affairs  about  his  house  and  lot  as  might  be 
required ;  and  that  this  house  was  an  old  out-building, 
near  defendant's  lot,  and  about  the  same  distance  from 
plaintiff's  lot.  Said  Kennedy  further  testified,  that  after 
the  defendant  left  home,  as  above  stated,  he  wanted  a 
place  to  paint  wagons,  &c. ;  that  under  the  general  author- 
ity which  he  had  received  from  defendant,  and  without 
plaintiff's  permission,  he  took  the  liberty  of  opening  the 
house,  and  using  it  for  that  purpose;  that  on  opening  the 
windows  and  doors,  he  found  the  house  entirely  empty, 
except  a  pantry,  or  cupboard,  attached  to  the  wall  in  one 
of  the  rooms ;  that  he  put  his  wagons,  paints,  paint-pots 
and  lumber  into  the  house,  in  May,  1851,  and  painted 
them  there  for  several  weeks,  and  then  left  them  standing 
there.  But  one  witness  swoi'e,  that  he  was  present,  and 
heard  Kennedy,  before  he  went  into  the  house,  tell  Camp 
that  it  was  too  hot  to  paint  in  the  sun,  and  ask  Camp's 
permission  to  go  in  the  house,  which  was  granted.  These 
things  remained  there  until  the  24th  December,  1851,  and 
were  then  removed  by  witness  and  defendant,  as  before 
stated.  "When  defendant  returned,  about  September, 
1851,  Kennedy  told  him  what  he  had  done  with  the  build- 
ing, and  defendant  made  no  objection  to  it.  In  I^ovem- 
ber,  1851,  plaintiff  and  witness  had  a  conversation,  in 
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which  witness  said,  that  he  had  an  idea  of  renting  the 
house  from  the  defendant  for  the  next  year;  to  which 
plaintiff  replied,  '  I  do  not  know  that  he  has  any  right  to 
it;  I  have  been  examining  the  records,  and  find  that  he 
purchased  a  small  interest  at  a  tax-sale ;  and  I  believe  I 
will  take  possession  of  it  myself.'  Witness  applied  to  the 
defendant,  on  the  next  day,  to  rent  the  building  for  the 
next  vear;  but  defendant  declined  to  rent  it  to  him,  sav- 
ing  that  the  purpose  for  which  he  wished  to  use  it  would 
injure  the  ceiling.  On  the  next  morning,  witness  found 
the  door  of  the  building  locked  with  a  pad-lock.  He 
went  to  defendant,  to  know  if  he  did  it,  and  was  inform- 
ed that  he  did  not.  He  then  sent  to  plaintiff  for  the  key, 
as  he  wished  to  enter  to  sell  a  wagon  ;  and  plaintiff  sent 
him  the  key.  On  entering  the  building,  witness  found 
there  for  the  first  time  the  lumber,  straw-cutters,  pieces 
of  buggies,  &c.,  before  spoken  of.  (It  was  shown,  however, 
that  plaintiff  had  lumber  there  in  October.)  These  things 
remaitied  there  until  the  24th  December,  1851.  After  he 
had  shown  the  wagon  to  his  customer,  witness  sent  the 
key  back  to  plaintiff,  and,  from  that  time  forward,  sent 
to  him  for  the  key  whenever  he  wanted  to  enter  the 
building.  The  building  was  standing  on  an  unenclosed 
lot.  When  White  wished  to  obtain  a  place  to  move  into 
with  his  family,  household  furniture,  &c.,  witness  told  him 
to  go  into  that  building — that  he  could  stay  there  until  a 
boat  came,  (White  was  moving  to  Texas  with  his  family,) 
and  that  Camp  would  let  him  have  the  key.  The  evidence 
tended  to  show,  also,  that  plaintiff  and  defendant  had 
both  given  permission  to  persons  to  occupy  said  house, 
but  not  that  defendant  had  given  permission  to  White  to 
go  into  it.  There  were  three  rooms  in  the  house,  all  of 
which  communicated  with  each  other  by  doors;  in  two  of 
which  rooms,  on  said  24th  December,  1851,  said  Kennedy 
had  the  property  before  spoken  of.  White  and  his  family 
were  in  there,  waiting  the  arrival  of  a  boat,  the  river  be- 
ing very  low ;  and  the  lumber,  straw-cutters,  &c.,  which 
Camp  claimed,  were  in  there. 

"The  plaintiff  then  offered  to  prove  what  Mrs.  B.  M. 
Dixon  had  sworn,  in  answer  to  certain  interrogatories  and 
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cross  interrogatories,  under  a  commission  by  the  justice 
of  the  peace  while  the  cause  was  pending  before  him;  and 
for  that  purpose,  offered  said  deposition  in  evidefice." 
"  The  defendant  then  showed,  by  tlie  minutes  of  this 
court,  that  said  deposition  had  been  suppressed  by  an 
order  of  court  at  a  former  term  ;  but  the  minutes  did  not 
show  upon  what  ground.  Thereupon  the  court  refused  to 
allow  the  deposition  to  be  read.  The  plaintiff  then  called 
one  of  the  two  commissioners  by  whom  said  deposition 
had  been  taken,  and  proved  by  him,  that  Mrs.  Dixon  was 
sworn  in  his  presence,  when  her  said  deposition  was  taken, 
and  that  she  was  now  dead ;  and  called  on  said  witness  to 
state,  if  he  recollected  the  substance  of  her  deposition. 
The  defendant  objected,  because  said  witness  (Mrs.  Dixon) 
was  interested  and  incompetent ;  and,  to  show  to  the 
court  that  she  was  interested,  proved  by  said  witness  that, 
in  answer  to  a  question,  she  said  that  she  delivered  the 
possession  to  plaintiff,  to  keep  for  her  until  she  demanded 
it.  The  defendant  objected  to  proof  of  what  said*vitness 
swore,  also,  because  it  did  not  affirmatively  appear  that 
she  was  sworn  according  to  law,  and  because  said  com- 
missioner did  not  administer  the  oath  to  her,  nor  examine 
her,  nor  write  down  her  answers ;  and,  in  support  of  his 
objection,  proved  these  facts  by  said  commissioner.  But 
said  commissioner  also  testified,  that  the  other  commis- 
sioner administered  the  oath  to  Mrs.  Dixon  ;  that  she  was 
sworn  to  answer  truly  the  interrogatories  propounded  to 
her;  that  said  commissioner  wrote  down  her  answers,  in 
her  own  language,  and  read  them  over  to  her  twice  or 
thrice ;  and  that  she  approved  them,  and  signed  them  in 
their  presence.  The  court  overruled  all  the  defendant's 
objections,  and  allowed  said  witness  to  testify  to  what 
Mrs.  Dixon  had  sworn  on  that  examination  ;  and  the  de- 
fendant excepted.  The  witness  then  read  over  her  an- 
swers, or  they  were  read  over  to  him  by  the  plaintiff's 
counsel,  in  open  court,  to  refresh  his  recollection  ;  and  he 
then  said,  that  she  sv^ore  what  was  there  stated.  There- 
upon said  statements  were  read  to  the  jury,  as  the  state- 
ment of  the  witness  as  to  what  she  swore ;  and  the  defend- 
ant excepted." 
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The  defendant  asked  the  following  charges  to  the  jury : 

"  1.  That  if  Mrs.  Dixon  left  this  property  with  Camp, 
together  with  the  articles  of  household  furniture,  to  keep 
possession  for  her,  without  paying  rent,  until  she  demand- 
ed it,  then  Camp  cannot  recover,  so  far  as  any  right  de- 
rived from  her  is  concerned. 

"2.  That  if  the  jury  believed  that  Camp  had  some 
parts  of  wagons,  a  straw-cutter,  &c.,  in  the  house  on  the 
24th  December,  1851 ;  and  that  Kennedy  also  had  there 
wagons,  carry-alls,  paint-pots,  brushes,  &c. ;  and  that 
"White  and  his  family  were  living  there  at  the  same  time, — 
then  Camp  had  not  such  possession  as  would  enable  him 
to  recover  in  this  action. 

"3.  That  if  the  jury  believed  from  the  evidence  that 
the  defendant  nailed  up  this  building  in  the  summer  of 
1850,  or  in  September  of  that  year;  and  that  it  remained 
so  until  Kennedy  opened  it,  and  put  in  wagons  to  paint, 
and  painted  them  there  in  the  summer  of  1851 ;  and 
that  they  remained  there,  with  the  defendant's  consent, 
until  the  24th  December,  1851,  and  were  there  on  that 
day ;  and  that  the  only  possession  the  plaintiff  had  on 
that  day  w^as  by  putting  his  things  in  the  house,  and 
putting  a  lock  on  the  door,  while  Kennedy  had  his 
things  there,  as  stated  by  him, — then  the  plaintiff  had  not 
such  possession  as  would  enable  him  to  maintain  this 
action." 

The  court  refused  each  of  these  charges  as  asked,  but 
gave  the  third  with  this  qualification  :  "But,  if  the  evi- 
dence showed  that  the  plaintiff',  in  the  early  part  of  the 
year  1850,  had  taken  possession  of  the  house  under  Mrs. 
Dixon,  and  had  not  abandoned  it ;  and  that  Kennedy  put 
his  paints  and  wagons  in  there  by  the  permission  of  the 
.plaintiff;  and  that  White  was  in  there,  merely  waiting 
for  a  boat,  by  the  permission  of  the  plaintiff, — then  the 
plaintiff  had  such  possession  as  would  enable  him  to  main- 
tain this  action."  The  defendant  reserved  exceptions,  as 
well  to  the  refusal  of  the  charges  asked,  as  to  the  qualifi.- 
cation  annexed  to  the  charge  given. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  there- 
upon the  court  rendered  the  following  judgment:  "  It  is 
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therefore  considered  by  the  court,  that  the  plaintift'  have 
judgment  of  restitution  to  the  said  lot,  or  parcel  of  land, 
to-wit,  the  east  half  of  lot  'No.  21  in  '  Miller's  survey '  in  the 
city  of  Wetumpka,  Coosa  county,  Alabama ;  and  that  the 
sheriff  of  said  county  put  the  said  plaintiff  in  possession 
of  the  same."  There  is  an  agreement  of  record,  that  a 
motion  in  arrest  of  judgment  was  submitted  by  the  de- 
fendant, and  an  exception  reserved  by  him  to  the  over- 
ruling of  said  motion  ;  and  that  said  motion  may  be  con- 
sidered to  have  been  predicated  on  any  ground  shown  by 
the  record. 

The  assignments  of  error  embrace  all  the  rulings  of  the 
court  to  which  exceptions  were  reserved. 

Paesons  &  J.  White,  for  appellant. 
Jno.  T.  Morgan,  contra. 

WALKER,  J. — The  complaint  describes  the  premises 
as  "a  certain  house  and  lot  situated  in  the  city  of  We- 
tumpka in  Coosa  county,  in  that  part  of  said  city  known 
as  'Miller's  survey,'  being  known  as  the  east  half  of  lot 
No.  21  in  said  Miller's  survey,  on  which  is  a  house  recent- 
ly occupied  hj  Mrs.  B.  M.  Dixon;"  It  appears  from  this 
description  that  there  is  a  portion  of  the  city  of  Wetump- 
ka, in  Coosa  county,  known  as  Miller's  survey ;  and  that 
there  is  a  lot  in  that  survey  known  as  lot  No.  21,  which 
was  occupied,  not  long  before  the  commencement  of  the 
suit,  by  Mrs.  B.  M.  Dixon.  The  points  of  description  are 
sufficient  to  identify  the  land  with  sufficient  certainty  to 
inform  the  defendant  what  was  claimed,  and  to  enable 
the  sheriff  to  deliver  possession  without  danger  of  tres- 
passing on  other  lands.  The  sheriff  would  only  have  to 
find  a  known  survey  in  the  city  of  Wetumpka,  and  in 
Coosa  county,  and  a  lot  oi  known  and  designated  number 
in  that  survey,  in  order  to  ascertain  the  lands.  This  he 
could  do  without  difficulty.  If  the  survey  is  not 
'Minown,"  and  the  lot  is  not  "known"  in  the  survey  by 
its  number,  it  might  be  brought  forward  as  a  defense  to 
the  suit.— Wright  V.  Lyle,  4  Ala.  Rep.  112;  Hilliard  v. 
Ketchum,  6  Ala.  557. 
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[2.]  The  description  in  the  judgment,  aided  as  it  is  by  a 
reference  to  the  antecedent  description  in  the  record,  is 
also  sufficient. 

[3.]  Upon  the  authority  of  McRae  v.  Tihnan,  6  Ala. 
486,  we  hold  the  description  of  the  complainant's  estate 
in  the  complaint  to  be  sufficient. 

[4.]  The  deposition  of  Mrs.  Dixon,  as  a  deposition  in  the 
cause,  was  inadmissible,  because  it  had  been  suppressed, 
if  for  no  other  reason.  When  offi3rcd  to  prove  what  a 
deceased  witness  had  sworn,  by  analogy  to  the  proof  of 
what  a  deceased  witness  swore  on  a  former  trial,  the  de- 
fendant had  a  right  to  object  to  the  evidence,  upon  the 
ground  that  the  witness  was  incompetent  from  interest. 
The  party  against  whom  the  testimony  of  a  deceased  wit- 
ness on  a  former  trial,  or  in  a  former  investigation,  is 
offi3red,  is  allowed  to  make  every  objection  which  could 
be  made,  if  the  witness  were  in  life,  and  personally  offer- 
ed as  a  witness  lor  the  first  time. — 1  Greenleaf  on  Ev. 
§  163,  and  note  1 ;  Carey  v.  Sprague  &  Craw,  12  Wendell, 
41.  When  evidence  is  offered  of  the  testimony  of  a  de- 
ceased witness,  the  objection  for  incompetency  may  be 
made,  even  though  the  testimony  may  have  been  given 
in  by  the  witness  of  the  objecting  party  on  the  previous' 
examination. — Carey  v.  Sprague  &  Craw,  supra. 

[5.]  It  appears  from  the  complaint,  as  well  as  from  the 
testimony  of  the  witness  herself,  that  the  complainant 
was  holding  under  her,  and  as  her  tenant ;  and  it  appears 
that  the  defendant  was  claiming  the  possession  adversely 
to  the  witness.  The  witness  would  necessarily  be  preju- 
diced by  the  defendant's  recovery  in  the  case,  because  her 
right  of  possession  jn  that  event  would  be  adjudged  against 
a  tenant  holding  under  her  and  for  her,  and  she  would 
thus  lose  the  possession  of  the  land  which  she  held 
through  her  tenant. — 1  Greenleaf  on  Ev.  §  392 ;  Jackson 
v.  Stackhouse,  1  Cowen,  122 ;  Doe  v.  Clark,  3  Bingham's 
N.  C.  429  ;  Smith  v.  Chambers,  4  Esp.  164. 

As  this  suit  was  commenced  before  the  adoption  of  the 
Code,  the  competency  of  the  witness  does  not  depend 
upon  the  law  found  in  it. 


550  ALABAMA. 


Heuse  v.  Camp. 


The  court  erred  in  not  sustaining  the  objection  on  the 
ground  of  interest  to  the  testimony  of  Mrs.  Dixon. 

[6.]  There  was  no  error  in  the  refusal  to  give  the  first 
charge  asked.  If  the  complainant  was  in  the  possession 
of  the  premises,  under  an  agreement  to  keep  possession  of 
them,  together  with  some  articles  of  household  furniture, 
for  Mrs.  Dixon  until  demanded,  he  had  such  an  interest 
as  would  enable  him  to  bring  the  suit.  All  that  is  neces- 
sary to  the  maintenance  of  the  action  is,  that  there  should 
be  a  holding  by  some  tenure,  which  by  law  entitled  the 
party  to  the  possession,  which  is  the  only  matter  to  be 
inquired  of. — McRae  v.  Tilman,  6  Ala.  E-.  486.  A  mere 
tenant  at  will  may  maintain  the  action. — McDonald  v. 
Gayle,  Minor,  98. 

[7.]  We  think  the  second  charge  asked  was  also  prop- 
erly refused.  The  facts  presented  in  the  charge  do  not 
negative  Camp's  possession.  IS'either  the  fact  that  Camp 
himself  had  wagons  and  straw-cutters  in  the  house,  nor 
the  fact  that  Kennedy  had  wagons,  carry-alls,  paint-pots, 
and  brushes  in  the  house,  nor  the  fact  that  White  and 
his  fiimil}^  were  living  there,  nor  all  of  those  facts  together, 
would  authorize  the  court  to  announce,  as  a  legal  conclu- 
sion, that  Camp  was  not  in  possession.  Kennedy  may 
have  put  his  articles  in  the  house  by  the  permission  of 
Camp,  without  taking,  exercising  or  claiming  any  con- 
trol over  the  house ;  and  so  White  and  his  family  may 
have  been  in  the  house  by  the  permission  of  Camp,  with 
the  understanding  that  Camp  still  retained  the  control 
and  possession  of  the  premises,  while  they  had  only  such 
occupancy  as  a  boarder  has  in  a  hotel,  where  he  may  tem- 
porarily sojourn.  If  such  was  the  case  with  regard  to  the 
occupancy  of  Kennedy,  and  of  White  and  his  family,  they 
would  not  destroy  the  possession  of  Camp,  or  deprive  it 
of  the  character  requisite  to  the  maintenance  of  the  suit. 

For  the  same  reason,  upon  which  we  approve  the  refu- 
sal of  the  court  to  give  the  second  charge  asked,  we  decide 
that  there  was  no  error  in  the  qualification  by  the  court 
of  the  third  charge  asked. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 
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MOSSER  vs.  MOSSER'S  EXECUTOR. 

[contest  as  to  validity  of  will.] 

1.  Feme  cmerVs  power  to  make  loill. — A  married  woman,  owning  a  separate 
estate,  whether  created  by  contract  or  by  statute,  may  dispose  of  it  by  will. 

2.  Instrument  held  will,  and  not  deed. — A  writing  under  seal,  in  form  a  deed  of 
gift ;  executed  by  husband  and  wife ;  purporting  to  convey  to  their 
children,  by  the  words  "  have  given,  grunted,  and  bestowed,  and,  by  these 
presents,  do  give,  grant,  and  bestow,"  all  the  real  and  personal  property 
composing  the  wife's  separate  estate,  "under  the  following  restrictions, 
reservations,  and  conditions ;"  reserving  to  the  wife  a  life  estate  in  all  the 
property  ;  and  further  providing,  "  that  the  foregoing  gift  is  to  take  effect" 
at  her  death,  that  her  husband  is  to  be  appointed  her  executor,  and  that 
he  "shall  keep  the  property  together  for  two  years  for  the  benefit  of  the 
children,  until  all  of  the  estate  can  be  wound  up,  when  the  said  gifts  are 
to  be  distributed," — is  a  will,  and  not  a  deed. 

3.  Validity  of  will  not  affected  by  unnatural  or  inequitable  disposition  of  property. 
The  fact  that  a  will  makes  an  "unnatural  and  inequitable  disposition"  of 
property  does  not,  per  se,  destroy  its  validity,  if  executed  by  a  person  of 
sound  and  disposing  mind  and  memory. 

4.  Hearsay  inadmissible  as  evidence.— Dangerous  illness,  or  the  fact  that  a  par- 
ticular person  was  at  the  point  of  death,  cannot  be  proved  by  general  report 
in  the  village. 

.5.  Competency  of  testator^s  attorney  as  witness  fm  will. — An  attorney-at-law,  who 
was  employed  by  a  married  woman  to  file  a  bill  for  a  divorce  and  the 
removal  of  her  husband  from  the  control  of  her  separate  estate,  and  who 
holds  her  note  for  the  amount  of  his  fees,  is  a  competent  witness  (Code, 
§  2302)  to  sustain  the  validity  of  a  will,  subsequently  executed  by  her, 
disposing  of  all  her  separate  estate,  and  attested  by  said  attorney. 

6.  Validity  of  will  not  affected  by  mistake. — A  "  mistaken  notion  "  on  the  part 
of  the  wife,  that  her  husband  intended  to  convert  to  his  own  use  the  property 
composing  her  separate  estate,  which  induced  her  to  make  a  will  excluding 
him  from  all  participation  in  her  property,  does  not  avoid  such  will. 

Appeal  from  the  Probate  Court  of  Pike. 

In  the  matter  of  the  last  will  and  testament  of  Mrs. 
Belinda  Mosser,  deceased,  which  was  propounded  for  pro- 
bate by  Richard  F.  Cook,  the  executor  therein  named, 
and  contested  by  Samuel  Mosser,  the  husband  of  the 
decedent,  on  the  folloAving  grounds:  "1st,  because  said  de- 
ceased, at  the  time,  was  not  of  sound  and  disposing  mind 
and  memory;  2d,  because  undue  influences  were  used  by 
others  to  procure  said  paper  writing  to  be  executed,  con- 
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trary  to  previously  expressed  intentions;  3d,  because 
said  paper  writing  makes  an  unnatural  and  inequitable 
disposition  of  the  property  of  the  deceased;  4th,  because 
said  paper  writing  was  procured  by  collusion  and  fraud  ; 
and,  5th,  because  said  paper  writing  was  not  made  and 
executed  by  the  deceased  according  to  the  statute  in  such 
cases  provided,  and  the  same  is  not  properly  attested." 
The  court  sustained  a  demurrer  to  the  third  plea,  or  speci- 
fication, and  issue  was  joined  on  the  others. 

On  the  trial  before  the  jury,  the  contestant  reserved 
the  following  exceptions  to  the  rulings  of  the  court: 

"  There  was  evidence  tending  to  show,  that  the  testa- 
trix, at  and  before  the  signing  of  said  supposed  will,  was 
in  bad  health ;  and  for  the  purpose  of  showing  that  she 
was  in  very  bad  health,  the  contestant  asked  Wm.  Moore, 
one  of  the  subscribing  witnesses  to  the  will,  if  it  was  not 
the  general  report  in  the  village  where  said  deceased  lived 
that  she  was  at  that  time  dangerously  ill,  or  at  the  point 
of  death.  The  proponent  objected  to  this  question,  and 
the  court  sustained  the  objection;  to  which  the  contestant 
excepted. 

"It  was  in  evidence,  also,  that  L.  L.  Cato,  one  of  the 
witnesses,  had  been  employed  by  the  deceased,  heretofore, 
and  at  the  time  of  witnessing  said  will,  to  file  two  bills 
in  equity  for  her  against  the  contestant,  one  for  divorce, 
and  the  other  to  remove  him  from  the  custody  and  man- 
agement of  her  property,  and  gave  him  her  note  for 
$333  66 ;  that  said  suits  had  both  been  decided  against 
the  deceased ;  and  that  she  had  no  other  property  than 
that  included  in  the  will,  over  which  the  contestant  had 
cpntrol.  Under  this  state  of  facts,  tlie  contestant  objected 
to  the  competency  of  said  Cato  as  a  witness  to  sustain  the 
will,  on  the  ground  of  interest;  which  objection  was  over- 
ruled by  the  court,  and  the  contestant  excepted. 

"It  was  in  evidence,  also,  that  in  June,  1854,  the  de- 
ceased and  the  contestant  entered  into  a  written  agree- 
ment as  to  the  disposition  of  her  property  in  the  event  of 
her  death  before  the  contestant ;  by  which  agreement,  all 
her  separate  estate  was  to  be  given  to  her  children,  the 
contestant  was  to  be  her  executor,  was  to  settle  up  the 
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estate  in  two  years,  and  was  to  receive  the  usual  fees ; 
which  paper  was  signed  and  sealed  by  both  the  deceased 
and  the  contestant,  and  attested  by  two  witnesses,"  and 
was  in  these  words ; 
•'  The  State  of  Alabama, "»      Know  all  men,  by  these  pres- 

Pike  County.  /  ents,  that  we,  Samuel  Mosser 
and  Belinda  Mosser,  his  wife,  have,  this  13th  day  of  June, 
A.  D.  1854,  for  and  in  consideration  of  the  natural  love 
and  affection  which  we  have  and  bear  for  our  children — 
to-wit,  Eliza  Thompkins,  wife  of  William  T.  Thompkins, 
Alexander  Gerald,  Franklin  Gerald,  Lemuel  Gerald,  and 
Samuel  Bird  Mosser ;  also,  for  the  further  sum  of  one 
dollar,  to  us  in  hand  paid,  together  with  other  good  causes 
us  thereunto  moving,  have,  on  the  day  and  year  above 
written,  given,  granted,  and  bestowed,  and,  by  these  pres- 
ents, doth  give,  grant,  and  bestow  unto  our  said  children, 
the  following  described  real  and  personal  property,"  &c., 
"  together  with  all  the  household  furniture  belongino;  to 
the  said  Belinda,  money,  and  choses  in  action ;  to  have 
and  to  hold  said  property  unto  their  use  and  behoof  for- 
ever, under  the  following  restrictions,  reservations,  and 
conditions — viz.,  all  the  foregoing  property,  both  real  and 
personal,  is  to  be  held,  owned,  and  enjoyed  by  the  said 
Belinda,  during  her  natural  life,  and  at  her  death,  the 
foregoing  gift  is  to  take  effect,  and  the  said  property  to 
vest  in  our  said  children  equally,"  &c.  "It  is  further  by 
these  presents  distinctly  understood,  that  the  foregoing 
gift  is  not  by  any  means  to  take  effect  until  the  death  of 
the  said  Belinda,  who  reserves  a  life  estate  in  all  of  the 
said  property ;  nor  is  she  to  account  in  any  manner  for 
the  rents,  profits,  or  hire  of  the  same.  It  is  further  un- 
derstood, that  the  foregoing  property  is  not  to  vest  as 
before  mentioned,  upon  the  following  named  events — to- 
wit:  If  the  said  Belinda  shall  have  further  issue,  said 
child  hereafter  to  be  born  of  her  body  (or  children)  is  to 
receive  such  portion  or  portions  of  said  property  as  she, 
the  said  Belinda,  may  select  and  set  apart  for  such  child 
or  children ;  and  then  the  remainder,  or  portion  left, 
is  to  be  divided  amongst  our  children  before  named,  as 
hereinbefore  directed   and  contemplated;   and  further^ 

36      . 
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if  the}',  the  said  Belinda  and  Samuel  Mosser,  shall  in 
future  desire  to  change  their  residence,  nothing  herein 
contained  shall  in  any  wise  prevent  them  for  selling  and 
disposing  of  any  or  all  of  the  real  estate  described,  and 
vesting  the  proceeds  in  other  property  for  the  use  and 
benefit  of  our  heirs,  as  before  contemplated.  And  it  is 
further  contemplated,  that  in  the  event  of  the  death  of 
the  said  Belinda  Mosser,  the  said  Samuel  is  to  be  appoint- 
ed her  executor,  provided  he  complies  with  the  laiw  in 
giving  bond ;  who  shall  keep  all  the  property  together 
for  two  years,  for  the  benefit  of  the  children,  until  all  of 
her  estate  can  be  wound  up,  when  the  said  gifts  are  to  be 
distributed;  and  besides  these  restrictions  and  reserva- 
tions, the  foregoing  gift  of  said  property  to  our  children 
is  without  incumbrance  in  any  way  whatever.  In  testi- 
mony whereof,"  &c. 

"  Under  this  state  of  proof,  the  contestant  asked  the 
court  to  instruct  the  jury,  that  if  they  believed  from  the 
evidence  there  was  a  written  agreement  between  the  de- 
ceased and  the  contestant,  that  the  property  of  the  decedent, 
as  well  as  the  marital  interest  of  the  contestant  in  that 
property,  was  to  be  disposed  of  in  a  particular  way,  differ- 
ent from  that  in  the  paper  propounded  for  probate,  then 
the  deceased  could  not  make  a  different  disposition  of  said 
property,  so  as  to  affect  the  interest  of  the  contestant, 
without  his  consent ;  which  charge  the  court  refused  to 
give,  and  the  contestant  excepted. 

"  The  contestant  asked  the  court  to  charge  the  jury, 
also,  that  said  paper  writing  of  June,  1854,  between  the 
deceased  and  the  contestant,  was  a  contract  between  them 
as  to  the  final  disposition  of  the  property  of  the  deceased, 
and  could  not  be  changed  by  her,  to  the  disadvantage  of 
the  contestant,  without  his  consent.  This  charge  the 
court  refused  to  give,  but  instructed  the  jury,  that  the 
contestant  had  a  perfect  right,  notwithstanding  an  agree- 
ment with  the  contestant,  to  make  whatsoever  disposi- 
tion of  her  property  she  might  see  fit ;  to  which  charge, 
as  well  as  to  the  refusal  to  charge  as  asked,  the  contestant 
excepted. 

"  It  was  in  evidence,  also,  that  the  deceased  instituted 
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proceedings  in  chancery  against  the  contestant,  in  the 
early  part  of  the  year  1855,  by  two  separate  bills,  one  for 
a  divorce,  and  the  other  to  remove  him  from  the  custody 
and  control  of  her  property,  on  the  ground  that  he  was 
attempting  to  apply  the  same  to  his  own  use ;  and  that 
both  of  said  bills  had  been  decided  against  her,  she  having- 
wholly  failed  to  s.ustain  the  allegations  of  either  one  of 
them  by  proof.  Upon  this  state  of  facts,  the  contestant 
asked  the  court  to  charge  the  jury,  that  if  they  believed 
from  the  evidence  that  said  will  was  made  under  a  mis- 
taken notion  that  the  contestant  intended  to  convert  to 
his  own  use  the  property  of  the  deceased,  and  that  from 
such  mistake  she  was  induced  to  make  a  will  by  which  the 
contestant  was  excluded,  then  they  must  find  against  the 
will ;  which  charge  the  court  refused  to  give,  and  the  con- 
testant excepted." 

The  sustaining  of  the  demurrer  to  the  third  plea,  and 
the  other  rulings  of  the  court  to  w^hich  exceptions  were 
reserved,  as  above  stated,  are  now  assigned  as  error. 

Wm.  p.  &  T.  G.  Chilton,  for  appellant. 
PuGH  &  Bullock,  contra, 

STONE,  J. — The  controlling  question  in  this  case  hinges 
on  the  inquiry,  whether  the  instrument  bearing  date  June 
30, 1854,  is  a  deed  or  a  will.  The  bill  of  exceptions  states, 
in  effect,  that  the  property  disposed  of  by  that  instrument 
was  the  separate  estate  of  Mrs.  Mosser.  This  being  the 
case,  unless  said  instrument  operated  a  disability,  she  had 
the  unquestioned  right  to  dispose  of  such  separate  estate 
by  will,  whether  it  was  created  by  contract,  or  by  our  stat- 
utes.—Wells  V.  Bransford,  28  Ala.  200 ;  Code,  §  1989. 

[2.]  "We  hold  the  instrument  of  June  30,  1854,  to  be  a 
will,  for  the  following  reasons :  1st,  said  gift  was,  by  its 
express  terms,  not  to  take  effect,  and  said  property  was 
not  to  vest  in  the  children,  until  her  death  ;  2d,  until  that 
event,  the  property  was  to  be  held,  owned  and  enjoyed  by 
her;  3d,  Mr.  Mosser  was,  by  the  terms  of  the  instrument, 
to  be  appointed  her  executor,  was  directed  to  keep  the 
property  together  for  two  years  after  her  death,  "  until. 
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all  of  her  estate  can  [could]  be  wound  up,  when  the  said 
gifts  are  [were]  to  be  distributed."  These  provisions  are 
clearly  testamentary ;  and  although  there  are  some  clauses 
in  the  writing,  which,  if  they  stood  alone,  would  stamp  its 
character  as  a  deed,  yet,  when  the  entire  instrument  is 
.  considered,  we  think  we  carry  out  the  intentions  of  the 
parties  by  pronouncing  it  a  testamentary  paper. — Haber- 
gham  V.  Vincent,  2  Vesey,  Jr.,  204 ;  Allison  v.  Allison, 
4  Hawks,  141,  argument  of  counsel ;  "Walker  v.  Jones, 
23  Ala.  448 ;  1  Jar.  on  Wills,  11,  12 ;  Elmore  v.  Mustin, 
28  Ala.  309. 

The  instrument  of  June,  1854,  being  a  will,  it  results 
that  it  was  revocable.  The  U'ill  of  January  25,  1855,  if 
valid,  expressly  revoked  the  former  one. 

[3.]  If  Mrs.  Mosser  was  of  sound,  disposing  mind  and 
memory,  she  had  a  clear  right  to  dispose  of  her  property 
as  she  pleased.  If  the  disposition  was  even  "unnatural 
and  inequitable,"  that  would  not,  jier  se,  destroy  the 
validity  of  the  will.  The  demurrer  was  properly  sus- 
tained.— See  principles  settled  in  Gilbert  v.  Gilbert, 
22  Ala.  529. 

[4.]  As  a  general  rule,  facts  only  can  be  given  in  evi- 
dence to  a  jury.  Dangerous  illness,  or  that  a  particular 
person  was  at  the  point  of  death,  cannot  be  proved  by 
general  report  in  the  village. — 1  Greenl.  Ev.  §  124 ;  Corley 
V.  The  State,  28  Ala.  22. 

[5.]  We  might,  for  the  purposes  of  this  case,  concede 
that  Mr.  Cato  was  interested  to  establish  this  will.  In- 
terest in  the  event  of  a  suit  does  not  disqualify  a  witness, 
"unless  the  verdict  and  judgment  would  be  evidence  for 
him  in  another  suit." — Code,  §  2302. 

[6.]  The  last  charge  asked,  was  correctly  refused.  Such 
^^  mistaken  notion,"  as  therein  supposed,  cannot  have  the 
effect  of  avoiding  a  will. — See  Gilbert  v,  Gilbert,  supra  ; 
1  Jar.  on  Wills,  (2  Am.  ed.)  58-9. 

The  other  rulings  of  the  court  were  free  from  error, 
under  the  construction  we  have  placed  on  the  instrument 
of  June,  1854. 

Judgment  of  the  probate  court  affirmed. 


REPORTS 

OF 
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FARRALL  vs.  THE  STATE. 

[indictment  for  SEU.TNG  SPlRrrCOUS  LIQUOR  TO  MINOR.] 

1.  Charge  to  jury,  ignoring  proof  of  time  and  place,  held  erroneous. — A  charge  to 
the  jury,  authorizing  them  to  find  the  defendant  guilty,  without  determin- 
ing whether  the  offense  was  committed  within  the  county  In  which  the  in- 
dictment was  found,  and  within  the  period  of  time  covered  by  the  indict- 
ment, is  an  error  which  will  work  a  reversal  of  the  judgment. 

2.  What  constitutes  offense  of  selling  liquor  to  student  at  school. — A  writing-school, 
though  to  continue  for  the  term  of  twenty  days  only,  is  a  school  within  the 
meaning  of  section  3280  of  the  Code,  prohibiting  the  sale  of  spirituous 
liquor  to  a  minor  student  or  pupil  of  any  "  college,  school  or  academy." 

3.  Burden  of  proof  as  to  consent  of  parent  or  guardian. — In  an  indictment  under 
this  section  of  the  Code,  the  burden  of  proving  the  consent  of  the  minor's 
parent  or  guardian  is  on  the  defendant,  and  not  on  the  prosecution  to  prove 
the  want  of  it 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  ISTat.  Cook. 

The  defendant  in  this  case  was  indicted  for  selling  spir- 
ituous or  vinous  liquors  to  one  P.  H.  Little,  a  minor,  "a 
pupil  of  a  school  or  academy,"  without  the  consent  of 
the  parent,  guardian,  or  person  having  charge  of  such 
pupil."  The  bill  of  exceptions  taken  on  the  trial  is  as 
follows : 
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"  On  the  trial  of  this  cause,  the  State  proved  by  one 
Little,  that  in  July,  1857,  one  Frederick  established  a 
writing-school  within  about  one-fourth  of  a  mile  of  his 
residence ;  that  said  school  was  started  for  the  term  cf 
twenty  days,  one  lesson  to  be  given  per  day,  and  was  con- 
tinued for  about  that  length  of  time ;  that  some  married 
men  and  women  attended  said  school,  together  with  the 
youths  who  were  there  instructed ;  that  witness  himself, 
who  was  between  eighteen  and  nineteen  years  of  age,  and 
the  defendant,  were  pupils  of  this  school ;  that  w^hile  he 
was  thus  attending  said,  school,  he,  together  with  one 
John  Jones,  purchased  from  the  defendant,  who  kept 
spirituous  liquors  for  sale,  a  quart  of  whiskey,  and  drank 
it  there ;  that  he  knew  it  was  sold  to  be  drunk  there,  and 
that  the  defendant  knew,  at  the  time,  that  witness  was 
going  to  said  school ;  and  that  these  facts — the  establish- 
ment of  said  school,  and  the  sale  of  said  liquor — was  in 
the  said  county  of  Lowndes,  and  within  one  year  previ- 
ous to  the  finding  of  the  indictment. 

"  This  was  the  evidence  in  the  case ;  and  thereupon  the 
court  charged  the  jury,  that  if  they  believed  from  the 
evidence  that  the  witness  attended  a  writing-school  as  a 
pupil,  or  student,  and  that  the  defendant  knew  he  was  a 
pupil  or  student  of  said  school,  and  that  the  defendant 
sold  him  spirituous  liquors  while  he  was  so  attending  said 
school  as  a  pupil  or  student,  and  that  the  witness  was 
then  a  minor,  or  under  the  age  of  twenty-one,  without 
the  consent  of  the  parent,  guardian,  or  person  having  the 
charge  of  said  witness, — then  the  defendant  would  be 
guilty  as  charged.     To  this  charge  the  defendant  excepted. 

"The  defendant  asked  the  court  to  instruct  the  jury,  in 
writing,  that  in  this  case  the  burden  of  proving  that  the 
sale  of  the  liquor  by  the  defendant  was  without  the  con- 
sent of  the  parent,  guardian,  or  person  having  the  charge 
of  said  Little,  was  upon  the  State.  This  charge  the  court 
refused  to  give,  and  the  defendant  excepted." 

D.  W.  Baine,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 
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RICE,  C.  J.— We  are  compelled  to  reverse  the  judg- 
ment, because  the  charge  of  the  court  authorized  the 
jury  to  find  the  defendant  guilty,  without  leaving  it  to 
them  to  determine  whether  the  alleged  misdemeanor  was 
committed  in  the  county  in  which  the  indictment  was 
found,  or  within  a  year  before  the  commencement  of  the 
prosecution.— Code,  §§  3374,  3514  ;'^lomon  v.  The  State, 
27  Ala.  26;  Brown  v.  The  State,  27  Ala.  47;  Huftman  v. 
The  State,  28  Ala.  48 ;  same  case,  29  Ala.  40. 

[2.]  A  writing-school,  though  to  continue  for  the  term 
of  twenty  days  only,  is  a  school  within  the  meaning  of 
section  3280  of  the  Code.  And  it  is  a  violation  of  that 
section,  for  any  person  who  may  be  keeping  fermented, 
vinous  or  spirituous  liquors  for  sale,  to  sell  such  liquors, 
in  this  State,  to  any  pupil  of  such  school,  who  may  at 
the  time  be  a  minor,  "  without  the  consent  of  the  parent, 
or  guardian,  or  the  person  having  the  charge  of  such" 
pupil. 

[3.]  The  charge  asked  by  the  defendant  was  properly 
refused.  "  Where  the  subject-matter  of  a  negative  aver- 
ment lies  jpeculiarly  within  the  knowledge  of  the  other  party, 
the  averment  is  taken  as  true,  unless  disproved  by  that 
party ;",  as  in  a  criminal  prosecution  for  a  penalty,  for  do- 
ing an  act  which  the  statutes  do  not  permit  to  be  done  by 
any  persons,  except  those  who  are  duly  licensed  therefor. 
Here  the  defendant,  if  licensed  by  the  consent  of  the  pa- 
rent, guardian,  or  person  having  charge  of  the  pupil,  has 
peculiar  knowledge  of  it,  and  can  show  it  without  the 
least  inconvenience;  and  the  burden  of  proving  the  con- 
sent is  on  him,  the  consent  being  m  the  nature  of  a 
license  to  him. — 1  Greenlf.  on  Ev.  (8th  edition)  §  79,  and 
note  1. 

For  the  error  above  specified,  the  judgmient  is  reversed, 
and  the  cause  remanded. 
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BOB  (a  slave)  vs.  the  STATE. 

[IXDICTMEXT  AGAINST  SLAVE  FOR  ASSACLT   WITH  INTENT  TO   KILL  WHITE   PERSON.] 

1.  Admission  implied  from  silence. — A  slave  being  summoned  to  the  presence  of 
accompany  of  white  persons,  among  whom  were  his  master  and  mistress, 
for  the  purpose  of  having  his  shoes  compared  with  the  measure  of  certain 
tracks  supposed  to  have  been  made  by  the  perpetrator  of  a  crime  whom 
they  were  endeavoring  to  discover ;  and  several  of  the  company  exclaiming, 
when  it  appeared  that  there  was  a  perfect  correspondence  between  his  shoes 
and  the  tracks,  "  that  they  were  the  shoes  that  made  the  tracks,'' — held, 
that  this  exclamation,  with  the  fact  that  the  slave  made  no  reply  to  it,  was 
not  admissible  evidence  against  him,  as  an  implied  admission. 

2.  Admissibility  of  slave's  confessions. — A  slave,  while  in  prison  under  a  criminal 
charge,  having  been  induced  to  make  several  confessions,  by  an  implied 
promise  that  his  master  would  sell  him  and  not  let  him  be  hung,  the  fact 
that  he  was  still  kept  in  prison,  and  that  these  confessions  were  offered  in 
evidence  against  him  on  his  trial,  is  not  sufficient  to  show  that  the  influence 
of  such  inducements  was  entirely  removed  from  his  mind,  so  as  to  render 
a  subsequent  reiteration  of  the  confession  competent  evidence  against  him 
on  a  second  trial.  , 

3.  Admissibility  of  part  of  confession  or  conversation. — When  the  prisoner's  con- 
fessions have  been  proved  against  hira  by  the  State,  he  has  the  right  to 
prove  the  remainder  of  the  conversation  relating  to  the  same  subject ;  but 
he  cannot  move  to  exclude  the  evidence  adduced  by  the  prosecution,  be- 
cause the  witness  had  stated  "  that  he  did  not  remain  to  hear  the  entire 
conversation." 

4.  Charge  on  admissibility  of  confessions  referring  legal  question  to  jury. — A  charge, 
instructing  the  jury,  "  that  if  the  prisoner's  confessions  were  extorted  from 
him  by  any  sort  of  fear  or  hope  of  favor,  they  must  disregard  such  confes- 
sions," refers  to  the  jury  the  decision  of  a  legal  question,  and  should,  for 
that  reason,  be  refused. 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  C.  W.  Eapier. 

The  prisoner  in  this  case,  who  was  a  slave,  was  indicted 
for  an  assault  with  intent  to  kill  one  Thomas  Curtis,  a 
white  person.  The  indictment  was  found  at  the  March 
term,  1857,  and  a  mistrial  was  had  at  the  same  term.  A 
second  trial  was  had  at  the  March  term,  1858,  which 
resulted  in  a  verdict  of  guilty,  and  consequent  convic- 
tion and  sentence  of  death.     On  this  last  trial,  the  fol- 
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lowing  bill  of  exceptions  was  reserved  in  behalf  of  the 
prisoner : 

"  On  the  trial,  the  State  introduced  Thomas  Curtis  as  a 
witness,  a  white  person,  who  stated  that,  on  the  evening  of 
the  6th  January,  1857,  he  left  the  house  of  his  father, 
Robert  Curtis,  which  is  about  one  mile  and  a  half  south  of 
Butler,  the  county-seat  of  said  county,  and  about  a  half^ 
mile  east  of  the  public  road  leading  from  Butler  to  Bladon 
Springs  in  said  count}';  that  he  was  at  that  time  acting 
as  overseer  for  his  father ;  that  when  he  left  home  he  in- 
formed his  father's  negroes  that  he  was  going  to  the  house 
of  Judge  Joshua  Morse,  who  resided  in  Butler,  to  an 
oyster-supper ;  that  he  came  to  Butler,  and  remained  there 
until  between  8  and  9  o'clock  at  night,  when  he  started 
for  home ;  that  as  he  was  riding  along  the  said  public 
road,  about  a  half-mile  south  of  Butler,  some  person  who 
was  standing  on  the  left  side  of  said  road,  concealed  in  the 
bushes,  shot  him  with  squirrel  shot,  several  ot  the  shot 
taking  effect  in  the  left  side  of  his  head  and  face ;  and 
that  he  soon  recovered  from  the  shock,  and  hastily  pur- 
sued his  way  home  on  his  horse.  Witnesses  were  intro- 
duced by  the  State,  who  proved  that,  two  or  three  hours 
after  the  shooting,  negro  dogs  were  carried  to  the  place 
where  said  Curtis  said  he  was  shot ;  that  they  immediately 
trailed  off  in  the  direction  of  his  father's  house,  where  the 
tracks  of  some  one,  made  only  a  few  hours  before,  were 
plainly  discoverable.  On  the  following  morning,  as  some 
of  the  negroes  of  said  Robert  Curtis  were  suspected  of 
being  the  perpetrators  of  the  deed,  Isaiah,  one  of  said 
negroes,  was  taken  by  some  ot  the  neighbors,  assembled 
for  the  purpose  of  ferreting  out  the  ofienders,  to  the  place 
along  and  over  which  the  dogs  had  passed  the  night  be- 
fore. This  was  known  to  Bob,  the  prisoner.  They  then 
returned  immediately  to  the  house,  carrying  with  them 
an  exact  measurement  of  the  length  and  size  of  the  said 
tracks,  when  Bob  and  other  negro  men  on  the  place  were 
called  up,  and  the  size  of  their  feet  and  shoes  compared 
with  the  measure  which  had  been  taken.  After  nearly 
all  the  negroes  had  been  called  up,  and  a  comparison  had 
been  made  between  said  measure  and  their  feet  and  shoes 
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respectively,  Bob  was  called  into  his  master's  house,  (it 
being  now  evening,  and  he  being  fully  aware  of  what  had 
been  going  on  all  day,)  in  the  presence  of  his  master  and 
mistress,  w^ith  several  of  the  neighbors  who  had  assem- 
bled, when  the  measure  of  the  said  tracks  was  applied  to 
the  shoes  which  he  was  at  that  time  wearing.  On  apply- 
ing the  measure  to  Bob's  shoes,  it  was  found  that  it  fit  in 
every  particular.  Several  of  those  present  exclaimed, 
that  they  were  the  shoes  that  made  the  tracks ;  to  which 
exclamations  the  prisoner  made  no  reply.  The  prison- 
er's counsel  objected  to  these  exclamations  of  the  by- 
standers going  to  the  jury ;  but  the  court  permitted  them 
to  go  to  the  jury  in  connection  with  the  evidence  that 
the  prisoner  made  no  reply,  and  the  prisoner's  counsel 
excepted.  It  was  proved,  that  the  shoes  of  the  prisoner 
were  the  shoes  he  had  on  the  night  before  when  he  first 
made  his  appearance. 

"  The  State  introduced  one  Frisby  as  a  witness,  who 
testified,  that  the  prisoner,  in  September,  1857,  in  his 
presence,  made  certain  confessions  to  one  Steadham  and 
one  Macdonald,  tending  to  criminate  himself.  In  oppo- 
sition to  the  admission  of  these  confessions  as  evidence  to 
the  jury,  the  prisoner,  by  his  counsel,  shovved  to  the  court 
the  following  state  of  facts :  Soon  after  it  was  discovered 
that  the  shoes  which  Bob  was  wearing  corresponded  so 
well  with  the  measurement  which  had  been  taken  of  the 
tracks  in  the  field,  Bob  was  taken  out  by  Joshua  Morse, 
a  son-in-law  of  his  master,  and  some  of  the  other  neigh- 
bors, and  severely  whipped,  and  afterwards  salted,  by 
pouring  the  salt  upon  the  wounds  made  by  the  blows 
inflicted.  On  the  next  day.  Bob  was  confined  in  the  jail 
of  the  county,  of  which  one  McGehee  was  the  jailor,  who 
lived  in  the  jail,  and  had  charge  of  Bob  by  virtue  of  a 
comniitment  by  a  magistrate  made  on  the  9th  or  10th 
January.  On  the.  next  day,  or  a  day  or  two  afterwards, 
while  Bob  was  in  prison,  and  in  his  cell,  said  McGehee 
approached  him,  and  said,  'Bob,  you  are  a  fool;  you  had 
better  confess  your  guilt ;  every  body  around  here  believes 
you  are  guilty ;  and  you  ought  to  know  that  it  would  be 
better  for  you  to  confess,  and  for  your  master  to  have 
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your  value  in  his  pocket,  than  for  you  to  have  your  neck 
broke,  and  he  have  no  money  for  you.'  To  this  Bob 
made  a  confession  of  guilt,  stating  all  the  circumstances. 
A. day  or  two  after  this,  Joshua  Morse  and  C.  L.  Watson, 
the  sheriff*  both  of  whom  were  present  at  the  whipping 
given  to  Bob  on  the  day  after  said  Curtis  was  shot,  and 
were  active  agents  in  all  the  proceedings  had  at  the  house 
of  Robert  Curtis  after  the  shooting,  up  to  the  time  of 
Bob's  commitment,  entered  the  prison,  and  approached 
Bob,  with  a  leather  strap  made  for  the  purpose  of  whip- 
ping negroes;  and  as  soon  as  they  entered,  they  ordered 
Bob  to  pull  off*  his  shirt  and  lie  down.  Bob  thereupon 
immediately  confessed  that  he  was  guilty  of  the  offense 
of  shooting  said  Curtis,  and  proceeded  to  state  the  facts 
connected  with  the  same.  Morse  told  him  he  wanted  to 
hear  none  of  his  confessions,  and  then  whipped  him  se- 
verely, without  giving  him  any  explanation  as  to  the 
cause.  At  the  trial  at  the  March  term,  1857,  which  re- 
sulted in  a  mistrial,  all  the  prisoner's  confessions  made 
prior  to  that  time  were  offered  in  evidence  by  the  State, 
but,  after  argument  by  counsel,  were  excluded  from  the 
jury  by  the  court.  Some  four  weeks  previous  to  the  con- 
fessions made  in  the  presence  of  the  witness  Frisb}-, 
Steadham,  Frisby,  said  McGehee,  and  several  other  gen- 
-  tlemen,  all  (except  McGehee)  strangers  to  Bob,  passed 
into  the  jail,  with  a  white  man  committed  under  legal 
process,  and  passed  so  near  the  window  of  the  cell  in 
which  Bob  was  confined,  that  he  might  easily  have  seen 
them,  though  there  was  no  proof  tha*-  he  did  see  them  ; 
and  they  remained  in  and  about  the  jail  for  some  minutes. 
On  the  day  of  the  confessions  in  the  presence  of  Frisby, 
Steadham,  or  Macdonald,  when  all  of  them  were  standing  at 
the  window  of  Bob's  cell,  asked  him,  'What  in  the  h — 1  are 
you  doing  in  here  ?  '  to  which  Bob  replied,  'I  w^as  put  in 
here  for  shooting  my  young  master.'  He  was  then  asked 
if  he  did  it,  and  replied,  '  I  did  ; '  and  on  inquiry  as  to 
whom  he  belonged,  he  replied,  'Mr.  Curtis.'  On  the 
next  morning,  the  same  three  men  again  called  at  the 
window  of  Bob's  cell,  and  on  making  inquiry  of  him  as 
to  his  guilt,  he  denied  that  he  was  guilty  of  the  crime 
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charged  against  him.  It  was  proved  that  McGehee  was 
not  in  the  jail  at  the  time  Bob  made  confessions  ot  guilt 
in  the  presence  of  said  Frisby,  but  it  was  not  shown  that 
Bob  knew  he  was  absent.  McGehee  lived  in  the  jail,  and 
always  attended  persons  there  who  had  business.  The 
court  permitted  the  confessions  made  in  Frisby's  presence 
to  go  to  the  jury,  against  the  objection  of  the  prisoner's 
counsel,  and,  at  the  instance  of  his  counsel,  also  permitted 
all  the  circumstances  above  detailed,  which  had  been 
shown  to  the  court  on  the  part  of  defendant,  and  his 
denial  of  his  guilt  as  above  stated,  to  goto  the  jury,  and 
left  it  to  them  to  determine,  in  view  of  all  the  circum- 
stances shown  on  the  part  of  the  defendant  in  opposition 
to  the  admission  of  said  confessions,  to  what  weight  said 
confessions  were  entitled.  The  prisoner's  counsel  ex- 
cepted to  the  ruling  of  the  court  admitting  said  confes- 
sions in  evidence  to  the  jury,  and  afterwards  moved  the 
court  to  exclude  the  testimony  of  Frisby  from  the  jury, 
because  the  witness  had  stated  that  he  did  not  remain  to 
hear  the  entire  conversation  between  Steadham  and  the 
defendant — that  he  had  left  them  talking,  but  did  not 
know  what  else  had  been  said  by  the  defendant ;  which 
motion  the  court  overruled,  and  the  prisoner,  by  his  coun- 
sel, excepted.  The  confessions  made  in  the  presence  of 
Frisby,  were  shown  to  have  been  made  in  September, 
1857,  about  eight  mouths  after  the  confessions  to  Mc- 
Gehee. 

"After  the  court  had  charged  the  jury  generally,  the 
prisoner's  counsel  asked  the  following  charge  :  *  That  if 
the  confessions  of  the  prisoner  were  extorted  by  any  sort 
of  fear  or  hope  of  favor,  the  jury  must  disregard  such  con- 
fessions :'  which  charge  the  court  refused  to  give,  and  the 
prisoner  excepted." 

Roberts  &  McGowan,  for  the  prisoner. 
M.  A.  Baldwin,  Attorney-General,  contra. 

WALKER,  J. — The  master  and  mistress  of  the  accused, 
their  son,  and  several  of  the  neighbors,  were  assembled 
in  the  house  of  the  slave's  master.     The  purpose  of  the 
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assembly  was  to  compare  the  size  of  the  feet  and  shoes  of 
the  master's  slaves,  with  the  measure  of  tracks  which,  as 
the  evidence  conduced  to  show,  had  been  made  by  the 
perpetrator  of  the  crime.  The  accused  was  called  into 
the  assembly,  and  the  measure  was  applied  to  his  shoes. 
There  being  a  perfect  correspondence  between  them,  sev- 
eral of  the  assembly  exclaimed,  that  they  were  the  shoes 
of  the  person  who  made  the  tracks,  and  the  accused  was 
silent.  Was  the  exclamation,  with  the  ensuing  silence  of 
the  accused,  admissible  evidence  ? 

The  implication  of  admissions  from  silence  rests  up'on 
the  idea  of  acquiescence.  The  maxim  is,  "  qui  tacet,  con- 
sentire  videiur ;"  and  it  never  applies,  unless  an  acquies- 
cence in  what  is  said  can  be  presumed.  Neither  reason 
nor  law  will  permit  the  presumption  of  acquiescence  to 
be  drawn  from  the  silence,  unless  the  circumstances  were 
not  only  such  as  afforded  the  party  an  opportunity  to  act 
or  speak,  but  such  also  as  would  properly  and  naturally 
call  for  some  action  or  reply  from  men  similarly  situated. 
Fuller  V.  Dean,  31  Ala.  654;  1  Greenl.  on  Evidence,  §  197; 
Gale  V.  Lincoln,  11  Vermont,  152;  Mellen  v.  Andrews, 
1  Moo.  &  Mai.  336.  The  exclamation  was  not  addressed 
to  the  accused.  It  was  made  by  white  persons,  in  the 
presence  of  his  master  and  mistress,  and  in  a  room  of 
their  house.  It  was  rather  an  emotional  expression, 
demanding  no  reply.  Such  an  expression,  made  in  such 
presence,  by  such  persons,  and  in  such  a  place,  did  not 
properly  and  naturally  call  for  a  reply  from  the  accused 
slave.  His  social  relation  to  his  master  and  mistress,  and 
to  the  other  white  persons  present,  forbidding  the  freedom 
of  speech  allowed  among  equals,  and  making  a  contradic- 
tion in  most  cases  an  insolence,  rendered  it  unnatural, 
and,  perhaps,  improper,  under  the  circumstances,  for  him 
to  interpose  a  denial  to  the  accusation  implied  in  the  ex- 
pression which  he  heard.  The  habitude  of  thought  and 
feeling,  the  consciousness  of  inferiority,  and  the  subordi- 
nation arid  discipline  belonging  to  his  condition,  made  it 
perfectly  natural  that  he  should  be  silent,  because  he  did 
not  feel  authorized  to  speak,  or  from  an  apprehension 
that  a  contradiction  would  be  deemed  an  impertinence. 
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The  law  prescribes  that  implication  from  silence  must  be 
drawn  with  great  caution  ;  and  we  should  disregard  that 
principle  by  holding  the  silence  of  the  slave  admissible  as 
evidence  from  which  an  admission  might  be  implied.  We 
decide,  therefore,  that  the  court  erred  in  the  admission  of 
the  exclamation,  and  of  the  slave's  silence. 

[2.]  A  short  time  after  the  offense  was  committed,  the 
accused  was  severel}'^  punished.  A  day  or  two  afterwards, 
and. in  January,  1857,  being  in  prison,  he  confessed  his' 
guilt  to  the  jailor.  This  confession  was  procured  by 
promise  of  favor,  and  was  properly  excluded.  A  day  or 
two  after  the  confession,  when  the  slave,  being  still  in 
prison,  was  about  to  receive  further  punishment  from  the 
same  person  who  had  previously  punished  him,  he  repeated 
his  confession.  This  confession  was  also  properly  excluded 
from  the  jury,  (if  for  no  other  reason)  because  the  influ- 
ence previously  exerted  upon  him  had  not  been  removed. 
In  March,  1857,  the  slave  was  tried,  the  confessions  above 
named  were  oftered  in  evidence  against  the  slave,  and, 
after  argument,  were  excluded ;  and  there  was  a  mistrial. 
In  the  following  September,  the  confession  was  repeated 
by  the  accused,  who  was  still  in  prison,  to  a  different  per- 
son than  those  to  whom  the  previous  confessions  had  been 
made.  This  last  confession  was  made,  when  the  slave 
was  accosted  in  rough  language,  and  in  the  absence  of 
any  assurance  that  a  change  of  the  statement  previously 
made  would  not  be  punished,  or  that  the  confession  would 
not  enure  to  his  benefit.  Did  the  court  err  in  the  admis- 
sion of  that  confession  in  evidence,  on  the  trial  in  the 
spring  of  1858  ? 

The  law  is,  that  after  a  confession  is  once  obtained  by 
promise  of  favor,  no  subsequent  confessions  of  like  char- 
acter are  evidence,  unless  it  is  shown  that  the  influence 
has  been  totally  removed;  and,  in  case  of  slaves,  the 
clearest  proof  is  exacted. — Clarissa  v.  The  State,  11  Ala. 
57 ;  Wyatt  v.  The  State,  25  Ala.  9 ;  Brister  v.  The  State, 
27  Ala.  107 ;  Van  Buren  v.  The  State,  24  Mis.  Kep.  512 ; 
Peter  v.  The  State,  4  Sm.  &  M.  31;  State  v.  Guild, 
5  Hals.  163 ;  Whar.  Am.  Crim.  Law,  §  695. 

The  only  evidence,  conducing  to  show  that  the  influ- 
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ence  by  which  the  first  confession  was  obtained  had  been 
removed,  is  that  the  slave  was,  after  making  that  confes- 
sion, retained  in  prison,  and  that  the  very  confession, 
which  he  was  first  induced  to  make,  was  offered  in  evi- 
dence against  him.  That  the  accused  was  kept  in  jail 
after  confessing,  was  a  fact  calculated  to  remove  the  im- 
pression that  he  would  be  benefited  by  the  confession. 
But,  in  this  case,  it  must  be  remembered,  that  the  induce- 
ment to  the  confession  was,  that  his  master  would  sell 
him,  and  he  would  not  be  hung.  At  what  time  the  slave 
was  induced  to  believe  he  would  be  sold  and  extricated 
from  his  impending  peril,  does  not  appear.  It  seems  to 
have  been  left  indefinite.  We  cannot  know  what  was  the 
precise  character  of  the  hope  and  expectation  generated  in 
his  mind,  and  that  that  hope  and  expectation  did  not  con- 
tinue to  linger  with  him  during  the  entire  period  of  his 
imprisonment.  When  the  slave  had  been  assured  by  the 
jailor,  who  was  his  custodian,  that  it  would  be  better  for 
him  to  confess,  and  for  his  master  to  have  his  value  in  his 
pocket,  than  for  him  to  have  his  neck  broke,  and  his  mas- 
ter have  no  money  for  him,  who  can  say  that  an  ignorant 
negro  did  not  continue  to  indulge,  throughout  his  impris- 
onment, the  expectation  that  the  time  would  yet  come 
when  the  anticipation  produced  would  be  realized,  and 
that  he  would  not  continue  to  indulge  that  expectation 
even  to  the  gallows,  unless  he  was  informed  that  he  had 
been  deceived  ? 

The  offer  of  the  confessions  in  evidence,  in  his  presence, 
would  have  been  sufficient  to  have  removed  the  impres- 
sion from  the  mind  of  a  white  man,  accustomed  to,  and 
understanding  the  proceedings  upon  a  criminal  trial.  It 
might  reasonably  be  presumed,  that  he  would  understand 
that  his  conviction  and  execution  were  sought  upon  the 
very  confessions  which  he  had  been  induced  to  believe 
would  save  him,  and  that  he  would  thus  be  fully  convinced 
of  the  impossibility  of  his  receiving  a  benefit  from  mak- 
ing confessions.  But  we  cannot  affirm  the  same  thing  of 
a  slave.  An  ignorant  slave,  knowing  nothing  of  judicial 
proceedings,  perhaps  not  even  understanding  the  nature 
of  the  duties  discharged  by  the  diflerent  persons  engaged 
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in  his  trial,  and  confused  by  the  unaccustomed  presence 
into  which  he  was  brought,  and  by  the  scenes  transpiring 
around  him,  might  witness  an  offer  of  testimony  against 
him,  and  hear  an  argument  upon  its  admissibility,  without 
knowing  that  the  testimony  was  really  offered  to  procure 
his  conviction.  In  the  absence  of  any  evidence  showing 
that  he  understood  that  the  very  confessions,  which  he 
made  from  the  expectation  of  favor,  were  offered  and 
pressed  as  the  means  of  his  conviction  and  consequent 
execution,  it  would  be  difficult  to  decide  that  the  impres- 
sion had  been  totally  removed. 

There  is  another  consideration  affecting  the  question, 
whether  the  impression  can  be  regarded  as  totally  removed; 
that  is,  that  a  slave,  who  has  once  made  a  confession  from 
the  prospect  of  favor,  may  persist  in  the  same  statement, 
lest  he  might  be  punished  for  the,  change  of  his  state- 
ments. This  consideration  is  set  forth  in  the  previous 
decisions  of  this  court,  as  a  sufficient  reason  for  the  use 
of  more  caution  in  the  admission  of  a  slave's  than  of  a  free- 
man's subsequent  confessions.  Guided  by  all  the  reasons 
which  we  have  given,  we  decide,  that  the  court  erred  in 
the  admission  of  the  confessions  upon  the  facts  stated  in 
the  bill  of  exceptions. 

[3.]  The  part  of  the  conversation  which  the  witness 
heard  does  not  appear  to  have  been  in  itself  incomplete ; 
and  if  further  conversation  on  the  same  subject,  favorable 
to  the  defendant,  was  had  after  the  witness  left,  it  was  for 
the  accused  to  have  proved  it. — Frank  v.  The  State, 
27  Ala.  37. 

[4.]  Whether  the  confessions  were  made  through  fear, 
or  from  the  promise  of  favor,  was  a  question  affecting  the 
admissibility  of  the  testimony,  and  w^as  for  the  court.  If 
it  should  be  discovered,  at  any  time  during  the  trial,. that 
the  confessions  had  been  made  under  circumstances  which 
rendered  them  inadmissible,  it  would  bo  the  duty  of  the 
court  to  exclude  them.  The  charge  asked  by  the  defend- 
ant would  hav.e  referred  this  question  to  the  jury,  and 
was,  therefore,  properly  refused.  It  should  be  left  to  the 
jury  to  determine  the  weight  and  credence  to  which  the 
testimony  is  entitled. 
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There  is  no  other  question  in  the  case,  which  it  is  neces- 
sary for  the  guidance  of  the  circuit  court  that  we  should 
decide. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


TOMPKINS  vs.  THE  STATE. 

[iNDICrJCENT    FOB  LABCENT   FROM  STOREHOUSE.] 

1.  Charge  on  sufficiency  of  circumstantial  evidence. — A  charge  to  the  jury  in  a  crim- 
inal case,  where  the  evidence  against  the  accused  is  entirely  circumstantial, 
"  that  they  are  bound  to  acquit  the  defendant  if  there  is  a  single  linlj  want- 
ing in  the  chain  of  circumstantial  evidence,"  is  calculated  to  confuse  or 
mislead  the  jury,  and,  for  that  reason,  should  be  refused. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  Gill  Shorter. 

The  prisoner  in  this  case  was  indicted  for  the  larceny 
of  a  pair  of  shoes,  alleged  to  have  been  the  personal  prop- 
erty of  one  Archibald  T.  Lockard,  and  to  have  been  sto- 
len from  a  storehouse.  The  evidence  adduced  on  the  trial, 
and  the  rulings  of  the  court,  are  thus  stated  in  the  bill  of 
exceptions : 

"  On  the  trial  of  this  case,  the  State  introduced  a  wit- 
ness who  was  the  clerk  of  one  Lockard,  a  merchant  in  the 
town  of  Troy  in  said  county,  and 'who  testified,  that  the 
prisoner  came  into  the  storehouse  of  said  Lockard,  in 
January  or  February,  1858,  with  a  pair  of  shoes  in  his 
hands,  which  he  said  his  son  had  purchased  at  that  store 
with  money  that  he  had  given  him,  and  which  he  wished 
witness  to  exchange  for  a  smaller  pair;  that  witness  told 
him  he  had  not  sold  them  to  his  son,  and  asked  him  who 
let  his  son  have  them  ;  that  the  prisoner  replied,  if  his  son 
37 
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did  not  get  them  from  witness,  he  reckoned  he  got  them 
from  Lockard  or  Weiss,  (said  Weiss,  it  was  proved,  hav- 
ing formerly  owned  the  store,  but  having  sold  out  to 
Lockard  before  Januar}^,  1858;)  that  witness  asked  him, 
what  his  son  paid  for  the  shoes ;  that  the  prisoner  replied, 
he  paid  the  price  marked  on  the  bottom  of  them;  that 
witness  then  examined  the  shoes,  and  saw  on  the  bottom 
of  them  Lockard's  private  mark,  in  letters,  indicating  the 
cost  of  the  shoes,  and  the  retail  price  in  figures;  that  the 
marked  retail  price  was  $1  60,  and  witness  told  him  so ; 
that  the  prisoner  replied,  that  was  the  price  paid  for  them  ; 
that  witness  then  took  the  shoes,  and  made  examination 
for  a  smaller  pair ;  that  he  could  not  find  a  smaller  pair, 
and  so  informed  the  prisoner,  who  thereupon  demanded 
back  the  money ;  that  witness  thereupon  paitl  him  $1  60 
in  money,  and  the  prisoner  left  the  store.  The  witness 
exhibited  the  shoes  which  he  received  from  the  prisoner, 
which  were  of  the  size  J^o.  6 ;  and  further  testified,  that 
the  prisoner's  son  was  about  nine  or  ten  years  old,  and 
that  IsTo.  3  or  4  was  the  size  of  shoes  to  fit  him  ;  that  he 
never  sold  said  shoes  to  the  prisoner's  son,  nor  saw  any 
one  else  do  so ;  that  he  never  sold  a  pair  of  shoes  for  said 
Lockard,  without  punching  holes  in  the  vamps,  or  side 
flaps,  putting  strings  in  them,  and  rasping  out  the  pegs 
on  the  inside.  The  shoes  produced  had  no  holes  in  them, 
nor  strings  attached,  and  had  pegs  sticking  up  on  the  in- 
side. The  prisoner  objected  to  this  last  statement  of  the 
witness ;  his  objection  was  overruled,  and  he  excepted. 
Said  witness  further  testified,  that  Lockard,  his  em- 
ployer, was  absent  from  Troy  at  the  time  the  prisoner 
brought  said  shoes  into  the  store,  on  a  trip  to  Mobile, 
whence  he  returned  a  few  days  afterwards  ;  and  that  on 
his  return  witness  communicated  to  him  what  had  occur- 
red between  him  and  the  prisoner. 

"  The  State  then  introduced  Lockard  as  a  witness,  who 
swore  that  he  bought  out  the  store  from  one  Weiss  in  the 
latter  part  of  1857,  and  went  into  possession,  and  contin- 
ued the  business  in  the  same  house,  with  the  old  stock  of 
goods,  together  with  additions  which  he  made  to  it ;  that 
thfe  shoes  exhibited  were  from  a  lot  bought  by  him  in 


JUNE  TERM,  1858. 571 

Tompkins  v.  The  State. 

Montgomery  in  January,  1858,  and  were  unlike  any 
bought  from  Weiss ;  that  on  his  return  from  Mobile,  being 
advised  by  his  clerk  of  the  acts  of  the  prisoner,  he  met 
with  the  prisoner  a  few  days  afterwards,  and  told  him 
what  he  had  heard,  and  that  he  had  not  sold  the  shoes  to 
his  son ;  that  the  prisoner  then  said,  that  he  (the  prisoner) 
had  bought  them  from  Lockard,  or  perhaps  from  Weiss  ; 
that  witness  replied,  it  was  not  so ;  that  the  prisoner  was 
agitated  during  this  interview,  and  appeared  uneasy; 
also,  that  he  did  not  sell  the  shoes  to  the  prisoner,  nor  to 
the  prisoner's  son;  that  he  punched  holes  in  all  the  shoes 
which  he  sold,  and  put  strings  in  them,  and  rasped  out 
the  pegs.  To  this  last  statement  of  the  witness  the  pris- 
oner objected ;  his  objection  was  overruled,  and  he  ex- 
cepted. 

"  The  State  then  introduced  said  Weiss  as  a  witness, 
who  testified,  that  he  sold  his  store  to  Lockard  in  Decem- 
ber, 1857 ;  that  he  kept  his  books  and  papers  in  Lockard's 
counting-room,  by  Lockard's  permission,  to  wind  up  and 
settle  his  old  business ;  that  he  had  nothing  to  do  with 
the  store,  or  the  selling  of  Lockard's  goods,  and  had  not 
sold  anything  for  Lockard,  within  his  recollection,  except 
on  one  occasion  a  small  quantity  of  indigo ;  and  that  he 
did  not  sell  the  said  shoes  to  the  prisoner,  nor  to  the  pris- 
oner's son.  Said  witness  was  asked,  on  cross  examina- 
tion, if  he  might  not  be  mistaken  in  saying  that  he  never 
sold  anything  for  Lockard  except  some  indigo,  and  if  he 
did  not  sell  some  saltpetre  to  one  Whatley  in  January ; 
to  which  he  replied,  that  he  did  not  think  he  was  mis- 
taken— that  he  did  not  sell  the  saltpetre  to  Whatley,  that 
he  had  no  interest  in  the  store,  and  never  meddled  with 
the  sales,  except  that  he  happened  to  sell  the  indigo  as 
stated.  It  was  proved,  also,  that  Lockard's  store  was 
under  the  same  roof  with  the  rooms  occupied  as  a  post- 
office  in  the  town  of  Troy,  and  was  separated  from  the 
post-office  apartment  by  a  partition  running  lengthwise 
between  them ;  that  a  door  communicated  between  the 
store  and  the  back  room  of  the  post-office;  that  the  shoes 
like  those  in  question  were  piled  up  near  this  door,  on  a 
shelf  which  extended  from  the  front  of  the  store  down  to 
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this  door,  and  on  the  left  of  the  door;  that  there  was 
a  back  room  to  the  post-office,  reached  through  a  door 
leading  from  the  office  into  it,  and  another  door  leading 
from  said  back  room  out  of  the  house  in  the  rear  ;  that 
the  prisoner,  on  a  certain  day  shortly  before  he  carried 
the  shoes  into  Lockard's  store,  as  above  stated,  had  been 
left  temporarily  in  charge  of  the  post-office,  while  the 
postmaster  had  gone  out  into  town  on  some  matter  of 
business  ;  and  that  when  the  postmaster  returned,  the 
prisoner  retired  from  the  post-office  through  the  door 
leading  into  the  back  room,  closed  the  door,  and  was  not 
seen  to  return.  The  State  then  proved  the  value  of  the 
shoes,  and  closed. 

"  The  prisoner  then  proved,  by  Lockard  and  his  clerk, 
that  other  shoes,  precisely  like  the  pair  in  question  in 
size,  marks,  numbers  and  quality,  and  embraced  in  the 
same  assortment  purchased  by  Lockard  in  Montgomery, 
had  been  sold  in  January  and  February ;  that  they  could 
not  undertake  to  say  that  those  identical  shoes  had  not 
been  sold  to  some  person,  and  that  they  had  not  been 
missed  from  the  store.  Lockard  said,  also,  that  he  had 
no  saltpetre  for  sale  in  his  store  in  January  or  February. 
The  prisoner  then  introduced  one  Whatley  as  a  witness, 
who  testified,  that  he  went  into  said  Lockard's  store  in 
January,  to  buy  some  saltpetre,  and  asked  Lockard  for  it; 
that  Lockard  said  he  had  none ;  that  "Weiss,  who  was 
present,  said  'Yes,  you  have,'  and  went  to  the  end  of  the 
counter  where  it  was,  and  wrapped  it  up,  and  delivered  it 
-to  witness  ;  that  he  went  to  said  store  on  this  occasion, 
because  he  had  sold  some  saltpetre  to  Weiss  before  the 
latter  sold  out  to  Lockard ;  that  Lockard  was  in  the 
lower  part  of  the  store  when  he  called  for  the  saltpetre ; 
that  his  recollection  was  distinct  as  to  his  buying  the  salt- 
petre from  Weiss,  and  not  from  Lockard ;  and  that  he 
well  knew  what  he  was  about,  although  he  had  taken 
nine  or  ten  drinks  during  the  day.  Lockard  and  Weiss 
were  then  re-examined  by  the  State,  and  stated,  that 
they  recollected  the  occasion  spoken  of  by  Whatley ;  and 
that  the  saltpetre  was  sold  to  him  by  Lockard,  and  not 
by  Weiss. 
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"  This  was,  in  substance,  all  the  evidence  in  the  case  ; 
and  thereupon  the  prisoner  asked  the  court  to  charge  the 
jury  as  follows  : 

"  1.  That  in  determining  the  credibility  of  the  witnesses 
Lockard  and  Whatley,  the  jury  must  look  to  the  fact  that 
Lockard  said  he  had  no  saltpetre,  and  that  "Weiss  stated 
that  he  had.  This  charge  the  court  gave,  but  added,  '  and 
also  to /the  fact  that  "Whatley  had  been  drinking  before  he 
went  to  the  store,  if  such  was  the  case ;  ^  to  which  qualifi- 
cation of  the  charge  the  prisoner  excepted. 

"  2.  That  if  there  is  a  single  link  wanting  in  the  chain 
of  circumstantial  evidence,  the  jury  are  bound  to  acquit 
the  defendant ;  "  which  charge  the  court  refused  to  give, 
and  the  prisoner  excepted. 

PuGH  &  Bullock,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

STONE,  J.— Most  criminal  offenses  are  made  up  ot  two 
or  more  facts,  which  are  in  their  nature  distinguishable. 
In  this  case,  the  offense  consists  of  at  least  two  facts:  1st, 
the  theft:  and,  2d,  the  agent  by  which  the  crime  was  com- 
mitted. To  justify  a  conviction,  it  was  essential  that  each 
of  these  facts  should  have  been  proved.  Further,  if  the 
defendant,  on  the  testimony  in  this  record,  had  asked  the 
court  to  instruct  the  jury,  that  they  could  not  convict,  if 
the  proof  failed  to  establish  one  or  more  of  the  constitu- 
ent facts,  naming  such  constituent  fact  or  facts,  and  the 
court  had  refused  to  give  the  instruction,  such  refusal 
would  probably  work  a  reversal  of  the  case. — Wharton's 
Amer.  Grim.  Law,  §§  743,  745 ;  Burrill  on  Gircumstantial 
Evidence,  734. 

We  have  found  no  rule  of  law,  which  declares  that  cir- 
cumstantial evidence  necessarily  consists  of  links ;  or, 
which  prescribes  any  definite  number  of  circumstances,  as 
necessary  to  the  sufiiciency  of  circumstantial  proof.  There 
may  be,  and  are,  cases  where  a  single  circumstance  will 
justify  the  jury  in  finding  the  existence  of  an  inferential 
fact.  Unexplained  possession  of  an  article  recently  sto- 
len, is  of  this  class ;  and  from  this  single  circumstance, 
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the  jury  may,  and  frequently  do,  draw  the  inference 
that  the  party  thus  found  in  possession  is  the  thief.  Cir- 
cumstances, however,  may  be  admissible  in  evidence, 
which  are  much  less  determinate  and  satisfactory.  The 
weight  of  pertinent  circumstances,  their  influence  on  the 
minds  of  the  jurj^,  can  rarely  become  a  question  of  law, 
although  there  are  certain  rules  for  weighing  them,  which 
the  court  should  not  hesitate  to  give. 

Coming  to  the  conclusion  that  circumstantial  evidence 
is  not  necessarily  a  chain,  or  composed  of  links,  we  think 
the  tendency  of  the  charge  asked  was  to  mislead  or  em- 
barrass the  jury,  and  that  it  was  rightly  refused. — Sherrod 
V.  Rhodes,  5  Ala.  683 ;  Rhodes  v.  Sherrod,  9  Ala.  63,  71 ; 
Blocker  v.  Burruss,  2  Ala.  354 ;  Caskey  v.  Haviland, 
13  Ala.  314  ;  Chenault  v.  Walker,  14  Ala.  151 ;  Godbold 
v.  Blair  &  Co.,  27  Ala.  592 ;  Rolston  v.  Langdon,  26  Ala. 
660 ;  Swallow  v.  The  State,  22  Ala.  20 ;  Ross  v.  Ross, 
20  Ala.  R.  105  ;  United  States  v.  Johns,  1  Wash.  C.  C. 
372 ;  2  Halsted's  Evidence,  485-6-7 ;  Roscoe's  Criminal 
Evidence,  1. 

In  what  we  have  said  above,  we  do  not  wish  to  be  un- 
derstood as  trenching  on  the  rule  as  to  the  measure  of 
proof  in  criminal  cases,  or  in  the  establishment  of  circum- 
stances by  which  the  jury  should  be  controlled.  The 
charge  refused  in  this  case  did  not  raise  either  of  these 
questions. — Ogletree  v.  The  State,  28  Ala.  693  ;  Sumner 
V.  The  State,  5  Blackf.  579. 

The  other  rulings  of  the  circuit  ccurt  are  free  from  error. 

The  judgment  is  affirmed,  and  the  sentence  ordered  to 
be  executed. 
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MAGEE  vs.  THE  STATE. 

[IXDICTMEXT  FOR  ASSAULT  WITH  IXTEKT  TO  MHRDEB.] 

1.  Relevancy  of  evidence  identifying  and  describing  place  where  assault  loas  committed. 
The  identity  and  description  of  the  place  where  the  alleged  assault  was 
committed  being  a  material  question  in  the  case  ;  and  it  being  shown  that 
the  accused  had  undertaken  to  pilot  the  person  assaulted  through  the  woods, 
a  witness  who  had  seen  the  person  assaulted,  both  before  and  after  the  com- 
mission of  the  assault,  the  intervening  period  of  time  being  three  or  four 
hours,  may  be  asked  by  the  prosecuting  attorney,  "  if  he  examined  a  place 
designated  by  H.  [the  assaulted  person]  as  the  place  where  he  was  shot," 
when  it  appears  that  the  question  was  introductory  of  another  respecting 
the  marks  of  a  recent  struggle  in  the  designated  place,  and  that  the  court 
instructed  the  jury,  at  the  time  the  evidence  was  admitted,  "  that  the 
designation  of  a  place  by  said  H.,  as  the  place  where  he  was  shot,  would 
be  no  evidence  that  it  was  the  place  where  he  was  shot,  nor  that  he  was 
shot  at  all." 

Appeal  from  tlie  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  "W.  Rapier. 

The  prisoner  in  this  case,  Adam  Magee,  was  indicted  for 
an  assault  with  intent  to  murder  one  William  Hutto,  and," 
during  his  trial,  reserved  the  following  bill  of  exceptions 
to  the  rulings  of  the  presiding  judge ; 

"On  the  trial  of  this  cause,  after  having  introduced 
testimony  tending  to  show  that  the  prisoner  had  underta- 
ken to  pilot  through  the  woods  one  Hutto,  the  person 
alleged  to  have  been  assaulted,  the  State  introduced  one 
Hall  as  a  witness,  who  testified,  that  he  saw  Hutto,  on  the 
day  on  which  he  was  shot,  pass  along  the  road  by  the 
house  of  one  Gressett,  about  11  or  12  o'clock;  that  Hutto 
stopped  and  talked  with  him ;  and  that  three  or  four 
hours  afterwards,  witness,  while  on  his  way  home,  met 
Hutto,  who  had  then  been  shot.  The  solicitor  then  asked 
the  witness,  if  he  examined  a  place  designated  by  Hutto 
as  the  place  where  he  was  shot.  The  prisoner,  by  his 
counsel,  objected  to  this  question.  The  solicitor  then 
stated  to  the  court,  that  the  next  question  he  would  ask 
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was,  "  Did  you  find  any  tracks,  or  a  bush  shot  down,  or 
any  marks  of  a  scuffle  about  such  place,  and  what  were 
they  V  The  court  permitted  the  question  to  be  asked, 
and  stated  to  the  jury,  at  the  time,  that  the  designation 
of  a  place  by  Hutto,  or  by  any  one  else,  as  the  place  where 
Hutto  was  shot,  would  be  no  evidence  that  it  was  the 
place  where  Hutto  was  shot,  nor  that  he  was  shot  at  all; 
to  which  ruling  of  the  court,  permitting  said  question  to 
be  asked,  the  prisoner,  by  his  counsel,  excepted.  There 
was  testimony  tending  to  show,  that  the  prisoner  admit- 
ted that  he  had  shot  Hutto ;  and  that  he  had  at  one  time 
stated  that  he  did  not  know  what  made  him  do  it, 
and,  at  another  time,  that  it  was  accidental.  And  the 
court  is  prayed  to  allow,  sign,  and  seal  this  bill  of  excep- 
tions," &c. 

John  Hall,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  0.  J . — The  defendant  was  indicted  for  an  assault 
on  "William  Hutto,  with  intent  to  murder  him.  There 
was  evidence  tending  to  show,  that  the  defendant  had 
undertaken  to  pilot  Hutto  through  the  woods ;  that  at 
about  11  or  12  o'clock,  Hutto  stopped  at  the  house  of  one 
Gressett,  and  talked  with  the  witness  Hall ;  that  Hutto  at 
that  time  was  not  shot ;  that  some  three  or  four  hours 
afterwards,  witness,  being  on  his  way  home,  met  Hutto, 
who  had  then  been  shot.  It  is  perceivable  from  that  evi- 
dence, the  nature  of  the  issue  before  the  jury,  and  the 
second  question  which  the  solicitor  proposed  to  ask  the 
witness  Hall,  that  among  the  material  matters  bearing 
upon  the  issue,  were  the  two  following :  1st,  the  identity 
of  the  place  at  which  Hutto  was  shot ;  2d,  the  description 
of  that  place,  and  of  any  evidences  of  a  struggle,  or  scuf- 
fle, or  of  violence,  and  also  of  tracks  that  may  have  been 
there. 

It  is  also  perceivable  from  the  second  question  which 
the  solicitor  proposed  to  put  to  the  witness  Hall,  that  the 
object  of  the  solicitor  was  to  get  from  Hall  a  description 
of  the  tracks,  and  of  the  marks  of  violence  he  saw,  at  the 
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place  which  he  was  induced  to  examine  because  it  was 
designated  by  Hutto  as  the  place  where  the  latter  was 
shot.  And,  as  merely  iniroductonj  of  that  description,  the 
solicitor  put  the  first  question  to  Hall,  to  ascertain  "if  he 
examined  a  place  designated  by  Hutto  as  the  place  where 
he  was  shot."  That  question  was  allowed,  not  as  any 
evidence  that  it  was  the  place  where  Hutto  was  shot,  or 
that  Hutto  was  shot  at  all,  but  as  merely  introductory  of 
the  description  which  it  was^the  object  of  the  solicitor  to 
obtain  from  the  witness  Hall. — See  1  Greenlf.  on  Ev. 
§  434 ;  3  Phil,  on  Ev.  (edition  of  18§9,)  428-440 ;  Hawk- 
ins V.  Van  Wickle,  6  Martin's  Louisiana  E-ep.  IST.  S.  418 ; 
Davenport  v.  Crenshaw,  6  Ala.  390 ;  Cuthbert  v.  Newell, 
7  Ala.  457  ;  4  Dev.  Eep.  606 ;  1  Ala.  84. 

The  order  to  be  pursued  in  the  introduction  of  evidence, 
is  not  absolutely  prescribed  by  law.  A  party  cannot  be 
required  to  adduce  all  at  once,  where  it  consists  of  differ- 
ent parts.  Evidence  having  a  tendency  to  prove  any  ma- 
terial fact  in  the  case,  and  fit  to  be  weighed  and  considered 
by  the  jury  in  the  determination  of  such  fact,  is  legal  in 
itself,  and  cannot  be  rejected  on  the  ground  that  something 
more  may  be  necessary  to  establish  the  fact.  Evidence 
may  be  relevant  for  one  purpose,  and  not  for  another. 
When  relevant  for  any  purpose,  and  offered  generally, 
there  is  no  error  in  admitting  it.  See  Bell  v.  Ehea, 
1  Ala.  84,  and  authorities  cited  supra. 

In  view  of  the  foregoing  principles  and  authorities,  and 
of  the  limitations  and  restrictions  with  which  the  first 
question  to  Hall  was  allowed,  we  cannot  say  that  the 
court  below  erred  in  allowing  it.  We  must,  therefore, 
affirm  the  judgment  of  the  court  below. 


578  ALABAMA. 


Satterwhite  v.  The  State. 


SATTERWHITE  vs.  THE  STATE. 

[prosecution  under  bastardy  act.] 

1.  Death  of  bastard  child. — The  death  of  the  alleged  bastard  child,  after  issue 
joined,  is  proper  matter  for  a  plea  puis  darrein  continuance,  but  constitutes  no 
ground  for  a  motion  to  dismiss  the  proceeding. 

2.  Competency  of  prosecutrix  as  witness. — The  mother  of  the  alleged  bastard  is 
made  a  competent  witness  by  the  statute,  (Code,  §  380*7,)  and  her  compe- 
tency is  not  affected  by  the  death  of  the  child  before  the  trial. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Robt.  Dougherty. 

This  case  was  before  this  court  at  its  January  term, 
1856,  when  the  judgment  of  the  court  below  was  reversed, 
and  the  cause  remanded. — See  28  Ala.  Rep.  65.  On  the 
second  trial,  as  appears  from  the  bill  of  exceptions  in  the 
present  record,  "the  proof  disclosed  the  fact  that  the 
reputed  bastard  child  had  died  since  the  institution  of 
this  proceeding,  and  in  the  summer  of  1857."  The  de- 
fendant "thereupon  suggested  to  the  court  that  the  cause 
ought  not  to  be  further  prosecuted  against  him,  and 
moved  the  court  that  he  be  discharged  from  further 
trial ;  "  which  motion  the  court  overruled,  and  the  defend- 
ant excepted.  The  defendant  also  objected  to  the  compe- 
tency of  the  prosecutrix  as  a  witness,  and  reserved  an 
exception  to  the  overruling  of  his  objection.  The  jury 
returned  a  verdict  of  guilty  against  the  defendant,  and  the 
court  thereupon  rendered  judgment  for  costs  against  him  ; 
the  judgment  reciting,  that  the  death  of  the  child  was 
shown  to  the  court.  The  rulings  of  the  court  to  which 
exceptions  were  reserved,  and  the  judgment  rendered,  are 
now  assigned  as  error. 

WiLLAMS  &  Graham,  and  Thomas  II.  Watts,  for  the 
appellant. 

M.  A.  Baldwin,  Attorney-General,  contra. 
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WALKER,  J. — Upon  the  death  of  the  illegitimate 
child,  pending  a  proceeding  in  bastardy,  the  defendant 
has  no  rig:ht  to  demand  from  the  court  a  dismissal  of  the 
proceeding.  The  death  of  the  child  pending  the  proceed- 
ing, and  after  issue  joined,  would  be  proper  matter  for 
a  plea  pM?s  darrein  continuance.  The  death  of  the  child, 
after  issue  joined,  does  not  show  that  the  proceeding  was 
wrongfully  instituted;  and  it  would,  therefore,  be  im- 
proper for  the  court  to  dismiss  it.  Besides,  the  motion 
to  dismiss  refers  the  question  of  fact  as  to  the  death  of 
the  child  to  the  court,  when  it  is  a  proper  matter  for  the  , 
decision  of  the  jury.  The  court  did  not  err  in  overruling 
the  motion  to  dismiss. 

[2.]  The  motion  to  dismiss  being  overruled,  the  issue 
before  the  jury  was  as  to  the  paternity  of  the  child.  tJpon 
that  issue,  the  mother  of  the  child  is  by  the  statute  made 
a  competent  witness. — Code,  §  3807. 

The  judgment  of  the  court  belov/  is  affirmed. 


DURDEN  vs.  THE  STATE. 

[judgment  against  defaulting  witness  before  grand  jury.] 

1.  Sufficiency  of  scire  facias. — A  scire  facias  on  a  judgment  nisi  against  a  default- 
ing witness  summoned  to  attend  before  the  grand  jury,  which  Is  made  to 
subserve  the  double  purpose  of  writ  and  declaration,  and  which  only  sets 
out  the  judgment  nm,  wherein  all  the  facts  necessary  to  show  a  compliance 
with  the  requisitions  of  the  statute  (Code,  §  3492)  are  not  stated,  will  not 
support  a  final  judgment  against  such  witness. 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  E.  W.  Pettus. 

The  appellant  in  this  case  having  been  summoned  to 
attend  as  a  witness  before  the  grand  jury,  and  having 
made  default,  a  judgment  nisi  was  taken  against  him,  on 
which  a  scire  facias  was  issued.  The  scire  facias^  omitting 
the  caption  and  conclusion,  was  in  these  words  : 
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"Whereas,  at  a  circuit  court  begun  and  held  for  the 
county  of  Autauga,  on  the  29th  day  of  September,  1856, 
the  following  order  was  made,  and  the  following  judg- 
ment entered,  to- wit : 

'  The  State  ^      Came  the  State,  by  its  solic- 

vs.  Vitor;  and  it  appearing  to  the 

"Washington  L.  Durden.  j  satisfaction  of  the  court  that, 
at  the  last  term  of  this  court,  Washington  L.  Durden  was 
subpoenaed  as  a  witness  on  the  part  of  the  State  to  appear 
before  the  grand  jury,  and,  being  called  to  appear  and 
testify,  came  not,  but  made  default ;  and  that  the  subpoena 
in  this  behalf  has  been  duly  executed  and  returned  ;  and 
that  a  forfeiture  was  rendered  by  the  court,  at  the  said 
last  term,  for  his  said  default,  but,  owing  to  a  clerical 
error,  the  said  judgment  was  not  entered  up :  On  motion, 
it  is  therefore  considered  by  the  court,  that  the  State  of 
Alabama,  for  the  use  of  Autauga  county,  recover  of  the 
said  Washington  L.  Durden  the  sum  of  one  hundred  dol- 
lars, agreeably  to  the  statute,  unless,  at  the  next  term  of 
this  court,  he  show  cause  why  this  judgment  should  not 
be  rendered  final  and  absolute ;  and  scL  fa.  to  issue  accord- 
ingly '— 

"These  are  therefore  to  command  you,  that  you  make 
known  the  premises  aforesaid  to  the  said  Washington  L. 
Durden,  that  he  be  and  appear  at  the  next  circuit  court  to 
be  held  for  said  county,  at  the  place  of  holding  the  same, 
to  show  cause  why  said  judgment  should  not  be  rendered 
final  and  absolute  against  him." 

The  defendant  demurred  to  the  scire  facias,  "  in  short 
by  consent,  because  it  does  not  show  that  the  subpoena 
executed  on  the  defendant  was  returned  into  court,  with 
the  forfeiture  thereon  endorsed,  and  signed  by  the  fore- 
man of  the  grand  jury."  The  court  overruled  the  demur- 
rer, and  confirmed  the  judgment  nisi;  and  its  rulings  and 
judgment  are  now  assigned  as  error. 

Elmore  &  Yancey,  with  Wm.  H.  IjTorthington,  for  the 
appellant. 

M.  A.  Baldwin,  Attorney-General,  contra. 
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STONE,  J. — The  right  to  proceed  in  this  case  to  a  final 
judgment,  by  taking  a  judgment  iiisi,  and  by  scire  facias^ 
is  purely  statutory,  being  conferred  by  section  3492  of  the 
Code.  To  justify  a  judgment  against  a  defaulting  wit- 
ness, who  was  summoned  to  give  evidence  before  the 
grand  jury,  the  record  must  afiirmatively  show  a  substan- 
tial compliance  with  the  statute. — Connolly  v.  Ala.  and 
Tenn.  Rivers  R.  R.  Co.,  29  Ala.  R.  a73,  and  authorities 
cited. 

The  scire  facias  in  this  case  does  not  contain  enough  to 
justify  the  judgment  rendered.  If  other  facts  existed, 
which  make  out  the  regularity  of  the  proceeding,  they 
should  have  been  set  forth  in  a  complaint,  or  declaration. 
Emanuel  v.  Ketchum,  21  Ala.  257. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 


COLEMAN  vs.  THE  STATE. 

[indictment  for  lending  pistol  to  minor.] 

1.  What  constitutes  offense. — Where  the  prisoner,  having  in  his  drawer  a  pistol 
belonging  to  another,  and  being  asked  by  a  minor  to  lend  it  to  him,  replied, 
•'  It  is  not  mine,  but  belongs  to  another  man  ;  I  have  nothing  to  do  with  it ; 
you  can  take  it  if  you  choose  ;  it  was  left  here  by  Mr.  C,  who  will  return 
in  four  or  five  days,  and  it  should  be  here  when  he  returns  and  calls  for  it;" 
and,  on  the  permission  thus  granted,  the  minor  afterwards  took  the  pistol, — 
Mc?,  that  this  constituted  a  violation  of  the  act  of  1856,  (Session  Acts, 
1855-56,  p.  17,)  making  it  a  misdemeanor  "  to  sell,  give  or  lend"  certain 
deadly  weapons  to  a  minor. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before,  the  Hon.  "William  M.  Brooks. 

The  indictment  in  this  case  charged,  that  the  prisoner, 
James  Coleman,  "  did  sell,  give  or  lend,  to  Matthew 
Locke,  a  male  minor,  a  pistol."     On  the  trial,  the  prisoner 
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reserved  the  following  bill  of  exceptions  to  the  rulings  of 
the  presiding  judge : 

"On  the  trial  of  this  case,  but  one  witness  was  exam- 
ined by  the  State,  and  none  at  all  by  the  defendant.  Said 
witness,  who  was  the  male  minor  named  in  the  indict- 
ment, testified,  that  the  defendant,  who  was  his  uncle, 
within  a  year  before  the  finding  of  the  indictment,  kept  a 
store  in  Fulton  in  said  county ;  that  he  went  into  said 
store  one  morning,  and,  seeing  a  drawer  of  the  counter 
open,  looked  in  it,  and  there  saw  a  pistol ;  that  he  then 
asked  the  defendant  to  lend  it  to  him ;  and  that  the  de- 
fendant made  the  following  reply  :  'It  is  not  mine,  but 
belongs  to  another  man ;  I  have  nothing  to  do  wdth  it ; 
you  can  take  it  if  you  choose ;  it  was  left  here  by  Mr. 
Cargill,  who  will  return  in  four  or  five  days,  and  itsbould 
be  here  when  he  returns  and  calls  for  it.'  The  witness 
stated,  also,  that  he  did  not  then  take  the  pistol,  but,  in 
the  evening  of  the  same  day,  some  two  or  three  hours 
afterwards,  he  w^ent  into  the  store  when  the  defendant  was 
out,  took  the  pistol  from  the  drawer,  and  kept  it;  there 
being  no  evidence  that  it  was  returned.  This  being  all 
the  evidence  in  the  case,  the  court  charged  the  jury,  that 
if  they  believed  the  evidence,  and  further  believed  that 
the  pistol  w^as  taken  with  the  consent  and  permission  of 
the  defendant,  the  case  was  brought  within  the  meaning 
and  intent  of  the  law;  to  which  charge  the  defendant 
excepted." 

Geo.  W.  Gayle,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J. — The  indictment  is  founded  on  the  act  of 
February  2d,  1856,  (Pamphlet  Acts  of  1855-6,  p.  17,) 
which  makes  it  a  misdemeanor  to  "sell,  or  give,  or  lend, 
to  any  male  minor,"  a  pistol. 

A  man  lends  a  pistol,  within  the  meaning  of  the  act, 
when,  having  in  his  drawer,  and  under  his  control,  the 
pistol  of  an  absent  owner,  on  the  application  of  a  male 
minor  to  lend  him  the  pistol,  he  permits  him  to  take  it 
from  the  drawer  and  carry  it  away,  directing  him  that  it 
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should  be  returned  within  a  certain  short  period,  at  the 
expiration  of  which  time  the  owner  was  expected  to  return 
and  call  for  it. — See  Webster's  Dictionary,  and  the  mean- 
ing of  ^Hend"  there  given. 

The  charge  of  the  court  below  is  correct,  and  its  judg- 
ment is  affirmed. 


johi^so:n'  vs.  the  state. 

[indictment  fob  obstkcctixg  public  road.] 

1.  Sufficiency  of  indidvient. — An  indictment  under  section  1176  of  the  Code, 
charging  that  the  defendant  "  did  obstruct  a  certain  public  road,"  which 
is  particularly  described,  "  by  a  fence,  bar,  or  some  other  impediment, 
without  leave  of  the  court  of  county  commissioners  first  had  and  obtained," 
is  fatally  defective. 

Appeal  from  the  Circuit  Court  oi  Dallas. 
Tried  before  the  Hon.  William  M.  Brooks. 

The  indictment  in  this  case  was  found  at  the  spring 
term  of  said  circuit  court,  1857,  and  was  in  these  words : 

"  The  grand  jury  of  said  county  charge,  that,  before 
the  finding  of  this  indictment,  William  Johnson  did  ob- 
struct a  certain  public  road  in  said  county,  known  as  the 
'upper  Boguechitto  road,'  by  a  fence,  bar,  or  some  other 
impediment,  without  leave  of  the  court  of  county  com- 
missioners first  had  and  obtained,  against  the  peace  and 
dignity  of  the  State  of  Alabama." 

!N^o  objection  was  raised  to  the  indictment  in  the  court 
below,  either  by  demurrer,  or  motion  in  arrest  of  judg- 
ment; but  the  defendant  went  to  trial  on  the  plea  of  not 
guilty,  and  was  convicted.  The  only  exceptions  reserved 
by  the  defendant  on  the  trial  were  to  the  rulings  of  the 
court  in  the  instructions  to  the  jury,  which  are  not  mate- 
rial to  an  understanding  of  the  points  decided  by  this 
court. 
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Geo.  W.  Gayle,  for  the  prisoner,  contended,  (among 
other  things,)  that  the  indictment  was  defective,  because 
it  did  not  describe  or  specify  the  alleged  "  other  impedi- 
ment;" citing,  to  this  point,  Turuipseed  v.  The  State, 
6  Ala.  R.  664;  Beasley  v.' The  State,  18  Ala.  R.  535; 
1  Bishop's  Criminal  Law,  §  326. 

M.  A.  Baldwin,  Attorney-General,  contra,  insisted,  that 
the  indictment  was  a  sufficient  compliance  with  the  pro- 
visions of  the  Code,  as  shown  by  the  forms  of  indictments 
prescribed  in  similar  cases. 

STONE,  J. — The  Code  furnishes  no  form  for  an  indict- 
ment adapted  to  the  offense  for  which  the  defendant  in 
this  case  was  indicted.  ]S'or  does  any  provision  of  the 
Code  declare  what  will  constitute  a  sufficient  indictment 
under  section  1176.  Hence,  we  must  consult  general 
principles,  and  the  general  provisions  of  the  Code,  in 
determining  the  sufficiency  of  the  indictment  found  in 
this  record. 

The  statute  declares  it  a  punishable  offense  in  every 
person  who  obstructs  a  public  road  "by  a  fence,  bar,  or 
other  impediment." — Code,  §  1176.  The  indictment 
charges,  that  the  defendant  obstructed  a  public  road,  "  by 
a  fence,  bar,  or  some  other  impediment,"  without  speci- 
fying or  particularizing  what  constituted  that  other  im- 
pediment. 

This  is  not  the  case  of  "offenses  of  the  same  char- 
acter, and  subject  to  the  same  punishment,"  with  which, 
under  section  3506  of  the  Code,  "  the  defendant  may 
be  charged  with  the  commission  of  either  in  the  same 
1  count  in  the  alternative."  The  clause  we  are  consid- 
ering, in  section  1176  of  the  Code,  is  similar  in  its 
principle  to  our  old  statute  against  retailing.  That 
statute  was  construed  in  Raiford's  case,  7  Porter,  101. 
It  prohibited  the  sale,  in  quantities  less  than  a  quart,  of 
"  rum,  brandy,  whiskey,  tafia,  or  other  spirituous  liquor." 
Raiford  was  indicted  for  selling  ^^  spirituous  liquors," 
without  specifying  the  kind  of  liquor.  This  court  held 
the  indictment  bad.     The  principle  of  that  decision  is, 
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that  when,  in  a  statute  creating  an  offense,  particular  acts 
or  means  are  specified  and  prohibited ;  and  such  particular, 
specified  acts  or  means  are  followed  by  a  more  compre- 
hensive generic  term,  and  such  generic  term  be  immedi- 
ately preceded  by  the  words  "or  other"  then  the  specific 
acts  or  means,  and  the  generic  term,  cannot  be  coi.strued 
as  specifying  and  defining  different  offenses  of  the  same 
character.  The  specified  acts  or  means  are  given  as  express 
examples ;  always,  and  per  se,  within  the  statute.  The 
generic  term  includes  other  acts  or  means,  ejusdem  f/i/ieris. 
In  pleading,  it  is  not  enough  to  aver  the  existence  of  such 
other  acts  or  means,  in  the  language  of  the  statute  ;  hut  the 
pleader  must,  in  addition  to  the  statutory,  generic  phrase, 
specify  the  acts  or  means  under  a  videlicet.  Example : 
Under  our  former  statute  against  retailing,  if  the  pleader 
wished  to  proceed  for  the  sale  of  ardent  spirits  other  than 
"rum,  brandy,  whiskey  or  tafia" — these  being  all  the 
kinds  specified  in  the  statute — he  should  have  averred, 
that  the  defendant  sold  spirituous  liquors,  to-uit, gin.  <i'c\,  or 
words  of  similar  import. 

One  of  the  alternative  means  with  which  it  is  alleged 
the  defendant  in  this  case  obstructed  the  road — namely, 
some  other  impediment — is  not  averred  specifically ;  and  it 
follows  that,  under  that  alternative  charge,  the  defendant 
could  not  properly  be  convicted.  This  indictment,  then, 
charges  upon  the  defendant  the  commission  of  one  or 
more  of  three  alternative  acts,  two  of  which  are  suffi- 
ciently averred,  and  one  defectively.  It  then  fails  to 
charge  positively  that  he  committed  an  offense  for  which 
he  could  rightfully  be  punished.  Every  word  of  the  indict- 
ment may  be  true,  and  yet  the  defendant  not  guilty  of 
any  offense  punishable  by  our  law. — See  Cochran  v.  The 
State,  30  Ala.  542. 

Retailing  and  gaming  are  not  within  this  rule,  because 
of  express  provisions  of  sections  1059  and  3244  of  the 
Code. 

It  may  be  a  question,  whether  on  the  evidence  found 

in  this  record,  the  defendant  could  be  convicted  under 

the  clause  of  section  1176,  upon  which  this  indictment 

was  found,  inasmuch  as  it  is  not  pretended  that  anv  im- 
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pediment  was  placed  in  or  upon  the  road.  If  lie  could 
not,  another  question,  under  a  proper  indictment,  might 
be  raised  under  the  last  clause  of  section  1176,  for  willfully 
injuring  or  obstructing ;  or,  failing  in  each  of  these,  an 
inquiry  might  arise,  whether  he  had  not  erected  or  con- 
tinued a  public  nuisance.  We  simply  raise  these  ques- 
tions, however,  without  intimating  an  opinion  on  them. 
The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  for  further  proceedings  in  the  circuit 
court  not  inconsistent  with  this  opinion. 


VASSER  vs.  THE  STATE. 

[scire  facias  against  bail  on  forfeited  recognizance.] 

1.  Suffideiicy  of  recognizance,  and  proof  in  aid  of  it. — Where  an  undertaking  of 
bail  stipulates  that  the  principal  shall  appear  at  the  then  next  term  of  the 
circuit  court,  and  from  term  to  term  thereafter  until  discharged  by  law, 
"  to  answer  an  indictment  pending  in  said  court  against  him,"  but  does  not 
otherwise  describe  (ft  identify  the  indictment,  the  State  may  (Code,  §  3679) 
adduce  proof  to  the  court  of  "  the  particular  case  to  which  the  undertaking 
is  applicable,"  on  the  failure  of  the  principal  to  appear ;  and  if  the  judg- 
ment nisi  recites  that  such  proof  was  adduced,  and  the  record  does  not  show 
that  the  recital  is  untrue,  the  appellate  court  will  presume  that  the  proof 
was  competent  and  sufiQcient. 

Appeal  from  tlie  Circuit  Court  of  Shelby. 
The  record  does  not  show  the  name  of  the  presiding 
judge. 

The  record  in  this  case  shows,  that  at  the  March  term 
of  said  circuit  court,  1856,  Frank  Crane  and  "William 
Davis  were  indicted  for  an  affray;  that  said  Davis,  on  be- 
ing arrested,'  entered  into  bond,  with  George  li.  Vasser 
as  his  surety,  conditioned  that  "  the  said  Davis  appear  at 
the  next  term  of  the  circuit  court  of  said  county,  and 
from  term  to  term  thereafter  until  discharged  by  law,  to 
answer  an  indictment  pending  in  said  court  against  him, 


JUKE  TERM,  1858. 587 

Vasser  v.  The  State. 

for ;"  and  that  at  the  March  teri^,  1857,  a  judgment 

nisi  was  rendered  in  the  cause,  which  is  in  these  words: 
"The  State  of  Alabama\      Indictment  for  an  affray.     It 
vs.  I  appearing  that  the  said  William 

Frank  Crane,  and      I  Davis  and  Geo.  E.  Vasser  agreed 
William  Davis.  /  to  pay  the  State  of  Alabama  one 

hundred  dollars,  unless  the  said  William  Davis  appeared 
at  this  term  of  this  court  to  answer  in  this  case  ;  and  the 
said  William  Davis  having  failed  to  appear :  It  is  ordered, 
that  the  State  of  Alabama,  for  the  use  of  Shelby  county,  ' 
recover  of  the  said  William  Davis  and  George  R.  Vasser, 
on  such  undertaking,  the  sum  of  one  hundred  dollars, 
unless  they  appear  at  the  next  term  of  this  court,  and 
ghow  cause  why  this  judgment  should  not  be  made 
absolute." 

On  this  judgment  a  scire  facias  was  issued,  which  was 
executed  on  Vasser,  and  returned  "not  found"  as  to 
Davis ;  and  at  the  ensuing  fall  term,  1857,  the  following 
judgment  was  rendered : 

"  The  State  of  Alabama,  for\     This  day  came  the  solicitor 
the  use  of  Shelby  county, /on  the  part  of  the  State,  and 
vs.  /the  defendant  Vasser  in  per- 

William  Davis,  and       json,   and  by  attorney,   and 
George  R.  Vasser.        ^  moves  the  court  to  quash  the 
scire  facias  and  bond,   or  undertaking,  upon  which  the 
forfeiture  in  this  case  is  founded  ;  which  motion  is  over- 
ruled by  the  court,  and  the  defendant  Vasser  excepts ; 
and  there  being  no  cause  shown  why  the  forfeiture  in  this 
case  should  be  set  aside  or  reduced  by  the  court :  It  is 
considered  and  ordered,  that  the  judgment  nisi  rendered 
in  this  case  at  the  last  term  of  this  court,  be,  as  to  the 
defendant  Vasser,  made  absolute  and  final ;  and  it  is  now 
considered,  that  the  State  of  Alabama,  for  the  use  of 
Shelby  county,  recover  absolutely  of  the  said  defendant 
Vasser,  upon  the  said  undertaking,  the  said  sum  of  one 
hundred  dollars,  and  the  costs  of  this  case,  for  which 
execution  may  issue." 

The  rendition  of  the  judgment  nisi,  the  overruling  of 
the  motion  to  quash  the  scire  facias  and  bond,  and  the 
rendition  of  the  final  judgment,  are  now  assigned  as  error. 
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S.  Leiper,  for  the  appellant.  -    . 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J.— Section  3679  of  the  Code  declares,  that 
the  essence  of  all  undertakings  of  bail  is  the  appearance 
of  the  defendant  at  court;  and  that  the  undertaking  is 
forfeited  by  the  failure  of  the  defendant  to  appear, 
although  the  offense,  judgment  or  other  matter,  is  incor- 
rectly described  in  such  undertaking;  "the  particular 
case,  or  matter  to  which  the  undertaking  is  applicable, 
being  made  to  appear  to  the  court." 

Although  the  undertaking  of  bail  relied  on  here  did 
not,  on  it«  face,  mention  the  offense  for  which  the  princi- 
pal was  indicted  ;  yet  it  did  stipulate,  that  he  should  ap- 
pear at  the  then  next  term  of  the  circuit  court  of  Shelby 
caurity,  and  from  term  to  term  thereafter,  until  discharged 
by  law,  "to  answer  an  indictment  pending  in  said  court 

against  hi/n,  for  ■ ."     Now,  if  he  failed  to  appear  at 

court,  it  was  certainly  allowable,  under  the  above  cited 
section  of  the  Code,  for  the  State  to  prove  to  the  court 
"the  particular  case  to  which  the  undertaking"  was  ap- 
plicable. It  seems  from  the  recitals  of  the  judgment  ?2m, 
that  such  proof  was  made  to  the  court,  and  that  the  prin- 
cipal ftiiled  to  appear.  There  is  no  bill  of  exceptions,  nor 
other  matter  in  the  record,  contradicting  the  recitals  of 
that  judgment,  or  showing  that  the  proof  was  not  com- 
petent and  sufficient.  It  is,  therefore,  impossible  for  us 
to  say,  on  this  record,  that  the  court  below  erred  in  over- 
ruling the  motion  to  quash  the  scire  facias  and  bond;  for, 
in  the  absence  of  anything  appearing  to  the  contrary,  we 
must  intend  that  the  proof  was  competent  and  sufficient. 
I^^ot  being  able  to  perceive  any  error  in  the  matter  com- 
plained of,  we  affirm  the  judgment  of  tke  court  below. 


JUKE  TERM,  1858. 689 

Lowenthal  v.  The  State. 

LOWENTHAL  vs.  THE  STATE. 

[indictment  for  embezzlement.] 

1.  Sufficiency  of  indictment. — An  indictment  for  embezzlement,,  in  the  form  pre- 
scribed by  the  Code,  (p.  702,  No.  36,)  is  sufScicntly  certain  and  definite. 

2.  What  constitutes  emhezzlenient. — Under  an  indictment  against  a  clerk  for  the 
embezzlement  of  a  bill  of  exchange,  (Code,  §  3143.)  a  conviction  may  be 
had  on  proof  that  the  prisoner  fraudulently  disposed  of  the  bill,  which  had 
come  to  his  possession  by  virtue  of  his  employment,  although  it  first  came 
to  the  possession  of  his  employer. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstky. 

The  indictment  in  this  case  was  in  these  words  : 

"  The  grand  jury  of  said  county  charge,  that,  before  the 
finding  of  this  indictment,  Jules  Lowenthal,  being  the 
agent  or  clerk  of  Henry  Sengstak,  (the  said  Jules  not 
being  an  apprentice,  or  under  the  age  of  eighteen  years,) 
embezzled,  or  fraudulently  converted  to  his  own  use, 
money  to  about  the  amount  of  eighteen  hundred  dollars, 
and  a  bill  of  exchange  to  about  the  amount  of  eighteen 
hundred  dollars,  which  came  into  his  possession  by  virtue 
of  his  employment;  against  the  peace  and  dignity  of  the 
State  of  Alabama." 

The  rulings  of  the  court  on  the  trial,  to  which  excep- 
tions were  reserved,  are  thus  stated  in  the  bill  of  excep- 
tions : 

"  The  State  ofiered  in  evidence  a  certain  bill  of  ex- 
change, dated  !N"ew  York,  May  4,  1857,  purporting  to  be 
drawn  by  Samuel  B.  Matthews,  in  favor  of  Mad.  Diaden, 
on  Rives,  Battle  &  Co.  of  Mobile,  for  ^1800,  payable  on 
the  1st  day  of  January  next  after  date;  which  bill  was 
shown  to  have  been  signed  by  Samuel  B.  Matthews. 
To  the  introduction  of  this  bill  as  evidence  the  prisoner, 
by  his  counsel,  objected  ;  the  court  overruled  his  objec- 
tion, and  allowed  said  bill  to  go  to  the  jury  ;  and  the  pris- 
oner excepted. 


590  ALABAMA. 


Lowenthal  v.  The  State. 


"  The  State  introduced  the  book-keeper  of  Rives,  Battle' 
&  Co.  as  a  witness,  who  testified,  that  the  prisoner  called 
at  the  office  of  Rives,  Battle  &  Co.  on  the  24th  December, 
1857,  and  presented  said  bill  of  exchange  to  a  member  of 
the  firm  for  acceptance ;  that  the  latter  told  him,  as  the 
bill  had  but  a  few  days  to  run,  they  would  cash  it,  if  the 
interest  to  accrue  between  that  time  and  its  maturity  were 
taken  off;  that  the  prisoner  then  left  the  office,  but  re- 
turned in  a  few  minutes,  and  said,  'We  will  doit,'  or 
'They  will  do  it,'  (the  precise  words  witness  could  not 
recollect;)  that  Rives,  Battle  &  Co.  thereupon  gave  the 
prisoner  their  check  for  $1785  61,  whereupon  the  prisoner 
wrote  at  the  bottom  of  the  bill  the  following  words : 
'  Rec'd  payment,  Sengstag  &  Co.,  pr.  J.  Lowenthal,'  and 
then  delivered  said  bill  to  Rives,  Battle  &  Co.     Said  wit- 
ness testified,  also,  that  it  was  customary  in  Mobile  tO' 
pay  bills,  having  but  a   short  time  to  run,  when  they 
were  presented  for  acceptance,  by  taking  off  the  interest- 
To  the  introduction  of  this  evidence,  as  to  custom,  the 
prisoner,  by  hfs  counsel,  objected ;  the  court  overruled  the 
objection,  and  allowed' the  evidence  to  go  to  the  jurj^^,  and 
the  prisoner  excepted. 

"  It  was  shown  that  the  said  check  had  been  paid  by 
the  bank  on  which  it  was  drawn ;  but  there  was  no  proof 
that  the  prisoner  had  presented"  it  for  payment,  or  that  he 
received  the  amount  of  it.     The  State  introduced  one 
Hye  as  a  witness,  who  testified,  that  he  was  the  agent  in 
Mobile  of  the  mercantile  firm  of  Sengstag  &  Co.,  which  firm 
consisted  of  Henry  Sengstag,  and  Meyer,  and  Stenckle, 
who  resided  in  Few  York,  and  was  engaged  in  the  foreign 
commission  business ;  that  Sengstag  was  the  controlling 
and  managing  partner,  and   the   other  partners,  by  an 
agreement  which  had  never  been  published  to  the  world, 
shared  with  him  in  the  profits  and  losses ;  that  the  pris- 
oner, on  the  24th  December,  1857,  was  a  clerk  of  said  firm 
in  Mobile ;  that  his   duties  were  to  copy  letters,  deposit 
letters  in  the  post-office,  and  go  on  errands ;  that  the  said 
bill  of  exchange,  on  the  24th  December,  1857,  came  into 
the  possession  of  witness^  as  the  agent  of  Sengstag  &  Co.  p 
that  it  had  been  sent  to  them  for  collection  ;  that  witness^ 
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handed  the  bill  to  the  prisoner  on  the  same  day,  with  in- 
structions to  present  it  to  Eives,  Battle  &  Co.  for  accept- 
ance, and  then  retarn  it  to  witness ;  that  the  prisoner 
never  had  possession  of  said  hill,  until  it  was  so  handed 
to  him  by  witness ;  that  the  prisoner  had  no  authority, 
either  from  Sengstag  &  Co.,  or  from  witness  as  their  agent, 
to  collect  the  amount  of  the  bill,  nor  to  negotiate,  dis- 
count, or  dispose  of  it  in  any  way,  but  was  simply  instructed 
to  present  it  for  acceptance,  and  there  his  duty  and  author- 
ity ended ;  and  that  his  possession  of  the  bill  was  a  mere 
custody  for  the  purpose  of  presentation. 

"It  was  shown,  also,  that  when  the  prisoner  returned 
to  the  office  of  Sengstag  &  Co.,  on  the  24th  December, 
1857,  nothing  was  said  about  the  bill ;  that  when  he  was 
sent  for  it  on  the  next  day,  he  returned,  saying,  that  both 
of  the  Mess.  Battle  were  out  of  town,  but  they  would 
accept  the  bill  when  they  returned,  and  send  it  to  Seng- 
stag &  Co. ;  that  on  the  26th  December  the  prisoner  went 
to  New  Orleans,  without  informing  his  employers  of  his 
intention  ;  that  they  looked  for  him  there,  but  could  not 
jfind  him  ;  that  they  then  oflered  a  reward  for  him,  and  he 
was  arrested  by  the  police,  and  brought  back  to  Mobile 
that  the  prisoner  had  never  paid  any  money  to  Sengstag 
&  Co.  on  account  of  said  bill,  was  over  twenty-one  years 
of  age,  and  was  not  an  apprentice ;  that  Sengstag  &  Co., 
and  Rives,  Battle  &  Co.  were  merchants  in  Mobile ;  and 
that  the  facts  above  detailed  occurred  in  Mobile  county. 

"  This  was  all  the  testimony  in  the  case ;  and  thereupon 
the  court  instructed  the  jury,  among  other  things,  that  if 
they  believed  from  the  evidence  that  the  prisoner  was  the 
clerk  of  Sengstag  &  Co.,  and  received  the  bill  of  exchange 
from  them,  or  from  their  agent,  with  instructions  to  pre- 
sent it  to  Rives,  Battle  &  Co.  for  acceptance,  and  then  to 
return  it ;  and  that,  instead  of  doing  so,  h-e  fraudulently 
converted  it  to  his  own  use, — such  conversion  was  an 
embezzlement  under  section  3143  of  the  Code,  although 
they  should  believe  from  the  testimony  that  he  had  no 
authority  to  negotiate,  discount,  or  in  any  way  dispose  of 
the  bill ;  and  this  is  so,. if  they  were  satisfied  that  the  bill 
had  first  come  to  the  possession  of  his  employers. 
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••  The  prisoner  excepted  to  tliis  charge,  and  then  re- 
quested the  court  to  instruct  the  jur}^  as  follows : 

'•  1.  That  if  they  believed  from  the  testimony  that  the 
bill  of  exchange  first  came  into  the  possession  of  his  em- 
ployer.-i,  the  subsequent  conversion  or  appropriation  of  it 
by  tlie  prisoner  did  not  constitute  the  ofi"ense  of  embezzle- 
ment. 

•'  2.  That  if  they  believed  from  the  testimony  that  the 
prisbnei,'  had  the  mere  custody  of  the  bill,  for  the  purpose 
of  pre-^eutingit  for  acceptance,  his  subsequent  conversion 
of  it  did  not  constitute  the  offense  of  embezzlement  under 
seeti«;)ii  8143  of  the  Code. 

''  The  court  refused  both  of  these  charges,  and  to  the 
refusal  of  each  the  prisoner  excepted." 

After  conviction,  tlie  defendant  moved  in,  arrest  of 
judgnieiit,  on  the  following  grounds:  "1st,  because  the 
indictment  is  too  general,  vague,  and  uncertain ;  2d,  be- 
cause it  does  not  describe  the  bill  of  exchange  with  suffi- 
cient particularity ;  3d,  because  it  should  have  set  out  the 
bill  according  to  its  terms,  or,  at  any  rate,  have  described 
the  bill  by  its  date,  amount,  names  of  parties,  and  to  whom 
it  belonged ;  and,  4th,  because  it  should  have  contained 
an  averment  that  there  was  an  intention  to  defraud."  The 
motion  in  arrest  was  overruled. 

Percy  Walker,  for  the  prisoner. — 1.  The  motion  in 
arrest  of  judgment  ought  to  have  been  sustained,  because 
the  indietment,  though  in  the  form  prescribed  in  the  ap- 
pendix to  the  Code,  is  utterly  wanting  in  that  certainty 
which  is  essential  to  put  the  party  upon  his  defense  ;  that 
certainty  which,  as  this  court  said  in  l^oles  v.  The  State, 
24  A\ii.  072.  every  indictment  must  contain— such  "  as 
furnishes  the  accused  reasonable  information  of  what  he 
is  called  on  to  answer,  by  setting  forth  the  constituent 
averments  which,  at  common  law,  were  necessary  to  the 
validity  of  an  indictment."  That  the  averments  of  the 
indictment  are  fatally  defective,  see  Martin  &  Flinn  v. 
The  State,  28  Ala..  71 1  Regina  v.  Parker,  3  AdolpL&  El. 
(X.  S.)  2VI2.  . 
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2.  The  court  erred  in  the  charge  given,  and  in  the  re- 
fusal of  the  several  charges  asked.  All  the  authorities, 
English  and  American,  in  defining  the  offense  of  embez- 
zlement, lay  down  as  a  fundamental  rule,  "that  the 
money,  or  other  thing,  must  not  come  into  the  master's 
possession  before  it  does  into  the  servant's ;  for,  if  it  does, 
the  taking  of  it,  whether  delivered  to  the  servant  by  the 
master  or  not,  is  larceny." — 2  Bishop's  Criminal  Law, 
§  301,  and  authorities  there  cited;  Rose.  Grim.  Ev.  446.* 
The  uniform  construction  thus  given  to  the  several  Eng- 
lish statutes,  from  21st  Henry  YJU,  ch.  7,  to  7th  and  8th 
George  IV,  ch.  29,  led  to  the  enactment,  in  1844,  of  the 
state  14th  and  15th  Victoria,  ch.  100,  §  13,  which  gave 
the  jury  power  to  find  a  verdict  for  either  larceny  or  em- 
bezzlement, as  the  facts  of  the  case  might  justify.  Our 
statutes  on  this  subject  are  borrowed  from  the  English, 
except  that  we  have  no  provision  similar  to  their  act  of 
1844 ;  and  the  distinction  between  larceny  and  embezzle- 
ment, under  this  statute,  was  distinctly  recognized  in  Case 
V.  The  State,  26  Ala.  Rep.  17.  The  :N'ew  York  statute, 
on  which  is  founded  the  case  ot  Dalton  v.  The  People, 
15  Wendell,  581,  is  essentially  different  from  ours. 

M.  A.  Baldwin,  Attorney-General^  contra. — 1.  The 
indictment  conforms  precisely  to  the  form  prescribed  by 
the  Code,  and,  consequently,  must  be  deemed  sufficient. 

2.  Embezzlement  is  the  fraudulent  appropriation,  by  a 
servant,  of  goods  entrusted  to  him  by  his  master. — 2Bish. 
on  Criminal  Law,  302.  The  statute  was  designed  to  pro- 
tect employers  against  the  frauds  of  those  in  whom  they 
have  reposed  confidence.  The  evidence  brought  the  case 
within  the  express  terms  of  the  statute,  and  justified  the 
charge  of  the  court. — The  People  v.  Dalton,  15  Wendell, 
581 ;  The  People  v.  Sherman,  10  Wendell,  298. 

STONE,  J. — The  indictment  in  this  case  strictly  pur- 
sues the  form  given  in  the  Code,  (p.  702,  form  36,)  and  is 
sufficient.— Noles  v.  The  State,  24  Ala.  672  ;  Elam  v.  The 
State,  25  Ala.  R.  53 ;  Burdine  v.  The  State,  25  Ala.  60 ; 
Sherrod  v.  The  State,  25  Ala.  78 ;  Thompson  v.  Tlie  State, 
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25  Ala.  41 ;  Salomon  v.  The  State,  27  Ala.  26 ;  Eogers  v. 
The  State,  26  Ala.  76. 

[2.]  The  main  question  raised  by  the  discussion  in  this 
case  is,  was  the  act  of  the  prisoner,  for  which  he  was  in- 
dicted, larceny  or  embezzlement  ?  For  the  prisoner  it  is 
urged,  that  he  was  not  guilty  of  embezzlement,  because 
the  bill  of  exchange  had  been  in  the  possession  of  the  em- 
ployer, before  it  came  into  the  possession  of  the  prisoner 
as  his  clerk ;  and  under  these  circumstances,  the  conclu- 
sion is  claimed,  that,  if  he  subsequently  disposed  of  it , 
fraudulently,  cum  amino  ferandi,  and  without  authority,  be 
is  guilty  of  larceny.  The  English  decisions  upon  their 
statutes  of  3d  and  4th  George,  come  fully  up  to  this  doc- 
trine.^See  them  collected  in  2  Bish.  Or.  Law,  §  301,  notes' 
1,  2,  3,  4.  This  principle,  if  it  be  applied  to  our  statute, 
must  work  a  reversal  of  this  case. 

We  think,  however,  that  there  is  a  substantial  differ- 
ence between  the  English  statutes  and  ours.  Their  first 
enactment  was  21  Henry  VHI,  ch.  7.  It  declared,  that 
when  any  "caskets,  jewels,  money,  goods,  or  chattels," 
were  delivered  to  servants  by  their  masters  or  mistresses, 
"to  keep,  if  any  such  -servant  or  servants  withdraw  him 
or  them  from  their  said  masters  and  mistresses,  and  go 
away  with  the  said  caskets,"  &q.,  "to  the  intent  to  steal 
the  same,"  &c.  It  is  obvious  that  this  statute  had  but  a 
restricted  operation. 

The  statute  of  39  George  III,  ch.  85,  declared,  that  "  If 
any  servant,  or  clerk,  or  if  any  person  employed  for  the 
purpose  in  the  capacity  of  servant  or  clerk,  to  any  person 
or  persons  whomsoever,  or  to  any  body  corporate  or  poli- 
tic, shall,  by  virtue  of  such  employment,  receive  or  take 
into  his  possession  any  money,  goods,  bond,  bill,  note, 
bankers'  draft,  or  other  valuable  security  or  effects,  for, 
or  in  the  name,  or  on  the  account  of  his  master  or  masters,  em- 
'ployeror  employers,  and  shall  fraudulently  embezzle,  secrete, 
or  make  away  with  the  same,"  &c. 

The  later  statute  7  and  8  Geo.  IV,  ch.  29,  employ  s  lan- 
guage of  similar  import  to  that  which  I  have  underscored 
above.  Its  language  is,  "  receive  or  take  into  his  pos- 
session," &c.,  "for,  or  in  the  name,  or  on  the  account  of 
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his  master,  and  shall  frauduleutly  embezzle  the  'same,"  &c. 

The  words  in  the  English  statutes  copied  above,  for,  or 
in  the  name,  or  on  the  account  of  his  master,  show  clearly  that 
the  money,  goods,  &c.,  to  come  within  those  statutes,  must 
have  been  taken  or  received  from  some  person  other  than 
the  master  and  employer.  To  say  that  a  clerk  received  or 
took  goods,  &c.,  .from  his  employer,  for,  or  2'??  the  name,  or 
on  the  account  of  said  employer,  would  be  a  palpable  sole- 
cism. We  think  the  English  decisions  upon  their  statutes 
are  manifestly  correct. 

Our  statute,  Code,  §  3143,  contains  no  such  clause  as 
that  copied  and  commented  on  above.  Its  language  is,^ 
"  Any  officer,  agent,  or  clerk  of  any  incorporated  company, 
or  clerk  or  agent  of  any  private  person  or  copartnership, 
except  apprentices  and  other  persons  under  the  age  of 
eighteen  years,  who  embezzles,  or  fraudulently  converts 
to  his  own  use,  any  property  of  another,  which  has  come 
into  his  possession  by  virtue  of  his  employment,  must,  on 
conviction,  be  punished  as  if  he  had  feloniously  stolen 
such  property." 

The  language  of  this  section  is  much  more  comprehen- 
sive than  either  of  the  English  statutes.  It  embraces  and 
provides  punishment  for  every  case  of  embezzlement  of 
property  of  another,  which  has  come  into  the  possession 
of  the  clerk  or  agent  hy  virtue  of  his  employment.  The  bill 
of  exchange  mentioned  in  the  record  was  the  property  of 
another,  and  it  went  into  the  possession  of  the  prisoner  "  by 
virtue  of  his  employment "  as  clerk  of  Sengstag.  The 
case  is  within  the  very  letter  of  the  statute. 

The  New  York  statute— 2  Rev.  Stat.  678,  §  59— is  sub- 
stantially like  ours,  on  the  question  we  have  been  consid- 
ering.— See  2  Bish.  Crim.  Law,  §  302,  note  2.  "We  have 
no  doubt  that  our  legislation  on  this  subject,  although  not 
verbally  identical,  was  taken  from  the  New  York  statute. 
See  Clay's  Digest,  421,  §  31 ;  Code,  §  3143.  The  New 
York  statute  had  been  construed  in  that  State  before  our 
penal  code  was  adopted. — See  People  v.  Sherman,  10  Wen. 
298 ;  People  v.  Dalton,  15  Wend.  581.  With  their  decis- 
ions, the  views  here  expressed  harmonize  fully. 

If  it  be  objected  that,  under  our  construction,   convie- 
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tioDS  for  embezzlement  may  be  had  upon  facts  wbieli  con- 
stituted larceny  at  common  law,  we  answer  that,  conceding 
it  to  be  so,  we  know  of  no  principle  which  denies  to  the 
legislature  power  to  make  such  provision.  .  There  is^ 
nothing  in  the  case  of  Case  v.  The  State,  26  Ala.  Rep.  17^ 
which  militates  against  these  views. 

The  city  court  committed  no  error  in  the  reception  of 
evidence;  and  the  charge  was  strictly  in  accordance  with 
the  views  above  expressed. 

Judgment  of  the  city  court  affirmed. 


BEITTLEY  vs.  THE  STATE. 

[indictment  for  gaming.] 

1.  Saddler^s  shop  held  public  house,  and,  prima  facie,  entirety. — A  building  ia 
which  the  business  of  a  saddle  and  harness  maker  is  carried  on,  is  a 
"public  house"  within  the  meaning  of  section  3243  of  the  Code;  and 
where  such  building  consists  of  two  stories,  the  lower  of  which  is  used 
by  the  owner  for  the  purpose  of  carrying  on  his  said  business,  a  back  room 
in  the  second  story,  accessible  only  by  an  external  stairway,  and  used  by  a 
journeyman  of  the  owner  as  a  sleeping  room,  is  within  the  prohibition  of 
the  statute,  when  it  is  shown  that  the  room  was  not  rented  by  the  owner  to 
the  said  occupant,  but  furnished  to  him  under  the  contract  of  employment,, 
which  bound  the  owner  to  board  and  lodge  the  latter. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  prisoner  in  this  case,  Joseph  Bentley,  was  indicted 
for  playing  cards  "at  a  public  house  or  public  place," 
and,  on  his  trial,  reserved  the  following  bill  of  exceptions 
to  the  rulings  of  the  circuit  judge: 

"  On  the  trial  of  this  case,  the  State  elected  to  proceed 
for  playing  at  a  public  house,  and  introduced  a  witness 
who  testified  that  he  had  seen  the  defendant,  since  the 
1st  January,  1858,  and  before  the  finding  of  this  indict- 
ment, play  at  a  game  with  cards  in  a  room  occupied  by 
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one  Bentley,  in  the  town  and  county  of  Talladega,  over 
a  saddle'  and  harness  maker's  shop  in  said  town.     The 
proof  showed,  also,  that  the  building  in  which  said  room 
was  situated  was  of  two  stories ;  that  the  lower  story  was 
divided  into  two  rooms,  communicating  by  a  door  through 
the  partition ;  that  the  front  room  was  used  to  display 
the  saddles  and  harness  ready  for  sale,  and  the  back  room 
was  used  to  make  them  in ;  that  there  was  no  way  of 
communication  within  from  the  lower  rooms  to  those  in 
the  upper  stoiy ;  that  the  rooms  in  the  upper  story  were 
entered  by  means  of  a  private  stairway,  entirely  separate 
and  distinct  from  the  lower  rooms;  that  this  stairway  was 
entered  by  an  outside  door,  which  opened  on  the  street, 
and  was  in  the  same  front  with  the  business  department; 
and  that  the  upper  story  was  divided  into  two  rooms, 
entirely  separated  from  each  other,  and  entered  by  sepa- 
rate doors  from  the  landing  at  the  head  of  the  said  stairs. 
"  The  owner  of  the  building  testified,  that  he  built  the 
said  house  in  this  manner,  for  the  purpose  of  carrying  on 
his  business  (making  and  selling  saddles  and  harness)  in 
the  lower  story,  and  had  always  used  the  lower  rooms  in 
that  manner;  that  he  had  built  the  upper  rooms  in  the 
manner  above  shown,  to  rent  out  to  other  persons,  and 
had  never  used  or  occupied  them  in  any  way  in  connec- 
tion with  his  business  carried   on   in  the   lower  story, 
except  as  shown  by  the  proof  in  this  case ;  that  he  never- 
put  any  articles  of  goods,  wares  or  merchandise  into  the 
upper  part  of  said  building,  and  never  took  any  of  his 
customers  there  to  transact  any  business  with  them  ;  that 
the  front  room  was  occupied,  since  Ist  January,  1858,  by 
one  Brown,  to  whom  he  had  rented  it  as  a  sleeping  apart- 
ment ;  that  the  back  room  up  stairs,  where  the  playing 
took  place,  had  been  used,  from  the  1st  January,  1858,  by 
said  Bentley  as  his  private  sleeping  room  or  apartment ; 
that  said  Bentley  had  worked  for  him,  since  the  1st  Jan- 
uary, 1858,  as  a  journeyman  saddle  and  harness  maker,  in 
the  shop  which  witness  carried  on  in  the  lower  story  of 
the  building  as  above  stated ;  that  he  paid  Bentley  so 
much  per  month  for  his  services,  and,  by  the  terms  of 
their  contract,  was  bound  to  board  and  lodge  him ;  that 
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he  paid  for  said  Bentley's  board  at  a  boarding-tiouse  in 
the  town  ;  that  he  put  a  bed  in  the  back  room  tip  stairs 
at  the  beginning  of  the  year  1858,  and  put  Bentley  into 
it  as  a  room  in  which  he  was  to  lodge,  Bentley  preferring 
it  to  a  room  in  the  boarding-house ;  that  he  gave  the  key 
of  the  room  to  Bentley,  who  had  kept  it  ever  since;  that 
he  did  not  regard  himself  at  liberty  to  put  anything  into 
said  room,  since  he  had  given  possession  of  it  to  Bentley 
as  aforesaid,  without  first  telling  him  that  he  wanted  the 
room ;  that  he  had  not,  in  point  of  fact,  exercised  any 
control  over  it  since  he  put  Bentley  into  possession  of  it; 
that  there  was  nothing  in  his  contract  with  Bentley  to 
prevent  him  from  controlling  the  room  if  he  chose,  but 
he  would  not  have  taken  possession  of  it  without  telling 
Bentley  that  he  wanted  it. 

"  The  witness  Bentley  {f)  testified,  that  at  the  time  he 
took  possession  of  said  room  as  his  private  apartment, 
had  the  exclusive  possession  of  it,  kept  the  key  in  his 
pocket,  and  kept  the  room  locked  except  when  in  it;  that 
he  employed  and  paid  a  negro  to  make  up  his  bed,  and, 
wait  on  him  at  his  room ;  that  said  negro  was  not  the 
servant  of  his  employer ;  that  on  the  night  when  said 
playing  took  place,  he  had  invited  two  or  three  of  his 
friends  to  his  room ;  that  before  the  playing  commenced, 
they  locked  the  door  at  the  foot  of  the  stairs,  which 
opened  into  the  square,  and  also  the  door  of  the  room  in 
which  they  were ;  and  that  they  then  let  down  the  cur- 
tains. 

"  This  was  all  the  evidence  ;  and  thereupon  the  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they 
must  find  the  defendant  guilty;  to  which  charge  the 
defendant  excepted,"  &c. 

Parsons  &  J.  "White,  for  the  appellant. 
M.  A.  Baldwin,  Attorney-General,  contra, 

RICE,  C.  J. — Although,  by  the  terms  of  the  contract 
between  the  owner  of  the  building  and  Bentley,  the  for- 
mer was  to  board  and  lodge  the  latter ;  yet,  Bentley  did 
not  rent  the  room  in  question  from  the  owner,  nor  have 
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any  title  of  tenancy  to  it,  as  against  the  owner;  but 
occupied  it  as  a  mere  boarder  or  lodger.  His  occupation 
of  the  room  was  in  the  nature  of  an  occupation  by  a  mere 
servant  of  the  owner,  and  was,  in  law,  the  occupation  of 
the  owner.  The  owner  might,  at  any  time,  against  the 
wish  ot  Bentley,  have  entered  flie  room,  without  being 
guilty  of  a  trespass,  or  might  have  removed  him  from  the 
room  in  question  ta  another  room  in  the  same  town,  with- 
out any  violation  of  his  contract.  The  room  must,  there- 
fore, be  regarded,  so  far  as  3243  of  the  Code  is  concerned, 
not  as  a  room  rented  by  the  owner  to  another,  but  as  the 
room  of  the  owner,  held  and  occupied  by  Bentley  for 
him,  and  as  much  in  the  possession  of  the  owner,  as  if  it 
had  been  personally  occupied  by  him. — Wilson  v.  The 
State,  31  Ala.  371,  and  authorities  there  cited.  And 
upon  the  authority  of  Wilson  v.  The  State,  supra,  and 
the  cases  therein  referred  to,  the  judgment  in  the  present 
case  must  be  affirmed. 


RAVISIES  AND  WIFE  vs.  STODDART  &  CO. 

[action  against  husband  and  wife  for  necessaries  furnished  family.] 

1.  Liability  of  wife's  separate  estate  for  articles  of  comfort  and  supply  of  the  Jiouse- 
Iiold. — The  liability  of  the  wife's  sei>arate  estate.  "  for  articles  of  comfort 
and  support  of  the  household,"  (Code,  §  1987,)  is  limited  to  the  property 
owned  by  her  at  the  time  the  contract  is  made. 

2.  Form  of  judgment  against  husband  and  wife. — In  an  action  against  husband  and 
wife,  seeking  to  subject  the  wife's  separate  estate  to  the  payment  of  "articles 
of  comfort  and  support  of  the  household,"  (Code,  §  1987,)  the  judgment 
against  the  husband  should  be  personal,  to  be  enforced  by  execution  ;  but, 
as  against  the  wife,  the  judgment  must  specify  the  property  found  subject 
to  the  plaintiff's  demand,  and  order  its  sale  by  the  sheriff,  (Stone,  J., 
dissenting.) 

3.  Form.and  sufficiency  of  complaint. — la  such  action,  the  complaint  must  aver 
the  existence  of  a  separate  estate  in  the  wife,  both  at  the  date  of  the  con- 
tract, and  at  the  commencement  of  the  suit,  and  must  describe  it. 
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Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  complaint  in  this  case  was  as  follows : 

"Henry  Stoddart  &  Cjo.^      The  plaintiffs  claim  of  the 
vs.  '.defendants   the   sum    of   two 

Paul  F.  Ravisies,  and  [  hundred  and  eighteen  21-100 
Virginia  Ravisies.  J  dollars,  due  by  promissory  note 
made  by  them  on  the  23d  April,  1855,  payable  three 
months  after  date,  to  the  order  of  the  plaintiffs,  with  in- 
terest thereon.  The  plaintiffs  claim,  also,  the  sum  of  two 
hundred  and  eighteen  21-100  dollars,  due  by  a  promissory 
note  made  on  the  23d  April,  1855,  in  favor  ot  said  plain- 
tiff's, due  three  months  after  date,  which  is  unpaid  ;  said 
note  being  signed  by  each  of  said  defendants,  and  ivas 
given  at  its  date,  in  payment  for  articles  of  comfort  and 
support  of  the  household  of  the  said  defendants,  who  were 
husband  and  wife ;  which  said  articles  were  suitable  to 
the  degree  and  condition  in  life  of  the  family  of  the  said 
defendants.  And  the  plaintiffs  say,  that  said  defendants 
were  intermarried  before  the  Code  of  Alabama  went  into 
effect;  and  that  the  said  wife  now  holds  both  real  and 
personal  property,  as  her  separate  estate,  which  was  so 
held  by  Jber  before  said  marriage,  and  at  the  time  thereof. 
Wherefore  said  plaintiffs  claim  judgment  against  said 
husband  and  wife,  and  against  said  wife's  separate  estate." 

The  judgment  is  in  these  words : 

"  Henry  Stoddart  &  Co.  ^      This  day  came  the  parties, 
vs,  I  by  their  attorneys,  and  the 


Paul  F.  Ravisies,  and 
Virginia  Ravisies,  his  wife. 


defendants    withdrew    their 
plea;    and  they   saying  no- 


thing in  bar  of  the  plaintiffs'  action,  it  is  considered  by 
the  court,  that  the  plaintiffs  have  and  recover  of  the  de- 
fendants the  sum  of  two  hundred  and  forty-eight  76-100 
dollars,  the  damages  due  by  the  promissory  note  de- 
clared on,  together  with  their  costs  in  this  behalf  ex- 
pended." 

The  rendition  of  the  judgment  is  now  assigned  as  error, 
by  both  the  defendants  jointly,  and  by  the  wife  separately. 


_j JTJ:^E  term,  1858. 601 

Ravisies  and  Wife  v.  Stoddart  &  Co. 

Geo.  N.  Stewakt,  for  the  appellaats. 
Wm.  C.  Easton,  contra. 

WALKER,  J.— Section  1987  of  the  Code  is  in  the  fol- 
lowing words:  "For  all  contracts  for  articles  of  comfort 
and  support  of  the  household,  suitable  to  the  degree  and 
condition  in  life  of  the  family,  and  for  which  the  husband 
would  be  responsible  at  common  law,  the  separate  estate 
of  the  wife  is  liable ;  to  be  enforced  by  action  at  law,  against 
the  husband  alone,  or  against  the  husband  and  wife 
jointly." 

The  question  arises  in  this  case,  and  was  discussed  by 
the  counsel,  what  is  the  proper  judgment  in  the  action 
authorized  by  this  section.  It  is  certain  that  the  judgment 
against  the  feme  covert  cannot  be  personal.  The  judgment 
as  to  her  can,  by  authority  of  the  statute,  go  no  farther 
than  to  enforce  the  liability  of  her  separate  estate.  The 
statute  carefully  confines  the  operation  of  the  action,  so 
far  as  the  married  woman  is  concerned,  to  the  separate 
estate ;  and  to  extend  its  operation  to  the  imposition  of  a 
personal  liability  upon  her,  would  add  to  the  precepts  of  a 
statute,  w4iich  is  an  innovation  upon  pre-existing  law,  and 
in  derogation  of  it. 

Since  the  judgment  is  to  be  against  the  separate  estate, 
it  must  either  be  general,  condemning  it,  and  directing 
the  issue  of  an  order  to  the  sheriff  to  sell  so  much  of  the 
separate  estate  as  may  be  necessary  to  satisfy  the  debt;  or 
it  must  specifically  describe  the  property  composing  the 
separate  estate  liable  to  the  judgment,  and  direct  a  sale  of 
the  property  so  described.  Reasoning  drawn  from  the 
language  and  spirit  of  the  statute,  as  well  as  from  con- 
venience and  policy,  induces  us  to  decide,  that  the  latter 
is  the  proper  judgment. 

In  the  exhibition  of  the  reasoning  which  has  controlled 
our  decision  upon  this  point,  we  in  the  outset  announce 
the  proposition,  that  to  the  class  of  contracts  specified  in 
section  1987,  only  such  separate  estate  of  the  feme  covert 
as  she  owns  at  the  time  of  the  contract  is  liable ;  and  that 
no  contract  can  be  enforced  against  subsequently  acquired 
39 
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property.  For  all  contracts  for  articles  of  the  specified 
character,  "  the  separate  estate  of  the  wife  is  liable."  The 
law  thus  speaks  in  reference  to  the  purchase  of  every  arti- 
cle of  the  particular  class  its  mandate,  characterizing  the 
purchase  for  this  article,  "the  separate  estate  of  the  wife 
is  liable."  If  the  feme  covert  were  competent  to  stipulate 
by  contract^  binding  in  a  court  of  law,  for  the  liability  of 
her  separate  estate,  and  should,  at  the  purchase  of  an  arti- 
cle, agree  with  the  seller  in  the  words,  "  For  the  contract 
for  this  article  my  separate  estate  is  liable,"  her  contract 
would  be  precisely  co-extensive  with  the  command  of  the 
law,  and  equivalent  to  it.  She  would  say  by  contract  pre- 
cisely w^hat  the  law  says,  and  would  bind-  her  separate 
estate  precisely  as  the  law  binds  it.  Such  a  contract,  all 
will  agree,  would  operate  only  upon  her  existing  separate 
estate.  So  the  law  must  be  understood  as  silently  engraft- 
ing upon  each  contract  a  stipulation,  that  for  it  the  sepa- 
rate estate  of  the  wife  is  liable,  and  must  be  understood  to 
embrace  the  existing,  and  not  the  subsequently  acquired 
separate  estate. 

The  theory  which  makes  the  separate  estate  existing  at 
the  date  of  the  contract  alone  liable  is  supported  by  the 
analogy  of  the  liability  in  equity  of  a  married  woman's 
separate  estate  to  her  contracts.  In  the  proceeding  in 
equity  to  subject  the  separate  estate,  only  such  estate  as 
was  had  at  the  time  of  the  contract  could  be  reached  ;  for 
the  liability  is  based  upon  the  expressed  or  presumed 
intention  of  the  feme  covert  who  could  not  charge  herself 
personally,  to  charge  the  separate  estate  which  she  had. 
2  Bright  on  H.  &  W.  617,  523;  2  Story's  Equity,  §§  1398, 
1400. 

Section  1987  is  a  part  of  a  system  of  laws,  designed  to 
benefit  matried  women.  That  section  certainly  origina- 
ted, in  part,  from  the  purpose  which  seems  to  pervade  the 
entire  system,  of  benefiting  the  married  woman.  But  it 
doubtless  has  the  farther  object  of  doing  justice  to  the 
creditor,  who  has  supplied  the  articles  of  comfort  and 
support .  for  the  wife  and  children.  The  two-fold  object 
of  the  law  was  to  enable  the  family  to  procure  on  the 
faith  of  the  separate  estate,  and  on  the  faith  of  a  conven- 
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lent  and  cheap  remedy  against  it,  articles  necessary  for 
the  support  and  comfort  of  the  household,  and  at  the  same 
time  to  secure  a  just  and  merited  compensation  to  him 
who  has  supplied -such  articles  to  the  family  of  a  thriftless 
man.  The  law  cannot  be  supposed  to  have  contemplated 
the  acquirement  of  necessaries  on  the  credit  of  such  sepa- 
rate estate  as  might  afterwards  come  to  the  wife,  nor  the 
sale  of  them  in  reference  to  the  liability  of  any  subsequent 
estate.  The  purchase  cannot  be  supposed  to  have  been 
made  on  the  credit,  nor  the  sale  on  the  faith,  of  any  other 
than  the  existing  separate  estate.  An  analysis  of  the 
spirit  and  object  of  the  law,  therefore,  gives  support 
to  the  proposition,  that  only  the  separate  estate  of  a 
married  woman  had  at  the  time  of  the  contract  is  liable 
for  it. 

As  the  question  is  now  for  the  first  time  under  consid- 
eration, and  is  an  important  one,  we  will  endeavor,  at 
the  hazard  of  tediousness,  to  still  farther  fortify  the  posi- 
tion taken.  The  liability  of  the  separate  estate  prescribed 
by  section  1987  is  "to  be  enforced  by  the  action  at  law  " 
therein  authorized.  When  a  personal  judgment  for  money 
is  rendered,  the  property  of  the  defendant  then  had  or 
subsequently  acquired  is  liable  to  the  judgment;  but  the 
liability  is  not  enforced  by  the  action  which  results  in  the 
judgment.  The  liability  of  the  property  is  enforced,  not 
by  the  action,  but  by  the  execution  in  the  hands  of  the 
sheriff*  issued  upon  the  judgment.  The  liability  of  the 
defendant's  estate,  instead  of  being  enforced  by  the  action, 
is  often  a  matter  of  posterior  litigation.  Under  section 
1987,  the  liability  of  the  separate  estate  is  not  to  be  en- 
forced, as  in  cases  of  judgments  operating  persoTialiter,  by 
an  execution  in  the  sheriiF's  hands,  but  "by  the  action  " 
through  the  judgment  of  the  court  rendered  in  that  action. 
It  would  be  absurd  to  say,  that  the  liability  of  a  married 
woman's  property,  which  she  did  not  have  at  the  time  of 
the  action,  and  which  was  acquired  years  afterwards,  was 
enforced  in  that  action.  It  is  impossible  to  understand 
the  legislature  to  have  contemplated  the  enforcement  by 
the  action  of  the  liability  of  the  married  woman's  subse- 
quent acquisitions.    From  this  it  is  an  obvious  deduction 
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that  the  statute  does  not  attach  to  the  class  of  contracts 
specified  in  it  a  general  liability,  like  that  which  attaches 
to  contracts  of  persons  sui  juris,  reaching  all  the  estate 
which  she  may  ha,ve  at  any  time  until  the  debt  is  dis- 
charged. The  liability  is  not,  in  the  case  now  before  us, 
one  upon  the  separnte  estate  present  and  prospective,  but 
is  confined  to  the  existing  separate  estate. 

A  married  woman's  separate  estate  is  not  liable  for  any 
articles,  unless  they  are  suitable  to  the  degree  and  condi- 
tion in  life  of  the  family.  The  amount  of  the  fortune  of 
the  family  is  an  element  to  be  considered  in  deteniiimng 
its  degree  and  condition,  and,  therefore,  in  determining 
whether  the  separate  estate  is  chargeable  with  a  given 
article.  The  separate  estate  may  all  be  swept  away  by 
some  disaster  or  reverse  of  fortune,  and  thereby  the  degree 
and  condition  of  the  family  may  be  so  changed,  that  an 
article  which  formerly  would  have  been  suitable,  may 
have  become  totally  unsuitable  to  the  degree  and  condi- 
tion of  the  family.  If  a  married  woman's  subsequent 
acquisitions  are  liable  under  section  1987,  it  might  happen 
that,  after  a  splendid  estate  had  been  lost,  and  an  ex- 
tremely meagre  one  acquired,  the  latter  might  be  charged 
with  a  debt  for  an  article  totally  unsuitable  to  the  degree 
and  condition  in  life  of  the  family  in  their  changed  con- 
dition. This  reason,  added  to  those  already  given,  fully 
justifies  our  position,  that  each  contract  is  a  charge  only 
on  the  separate  estate  existing  at  its  date. 

From  the  proposition  that  the  separate  estate  is  liable 
as  it  existed  at  the  date  of  the  contract,  it  is  a  necessary 
sequence,  that  the  judgment  must  specify  the  property 
made  liable  by  the  action.  If  the  judgment  should,  in 
general  terms,  declare  liable,  and  order  the  sale  of,  such 
separate  estate  as  the  married  woman  had  at  the  date  of 
the  contract,  the  sheriff  would  be  called  upon  to  exercise 
imusual  powers  judicial  in  their  nature.  Suppose  the  suit 
should  be  upon  an  account  consisting  of  many  items,  it 
might  be  that  a  portion  of  the  separate  estate  would  be 
liable  for  some  of  the  items  of  the  account,  and  not  for 
the  other  items.  This  might  result  from  additions  to  the 
separate  estate,  made  while  the  account  was  accruing.     In 
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such  a  case,  if  the  judgment  did  not  specify  the  property 
liable  to  the  different  portions  of  the  account,  the  sheriff* 
would  necessarily  he  called  upon  to  discharge  a  portion 
of  the  duty  of  the  court,  in  ascertaining  the  particular 
amount  to  which  the  distinct  portions  of  the  property 
would  be  liable. 

The  effect  of  not  ascertaining  by  the  judgment  the 
specific  property  to  be  sold,  would  be  to  subject  to  a 
•second  trial  the  question  of  the  existence  of  a  separate 
estate,  upon  which  fact  the  maintenance  of  the  action 
depends.  The  court  might  decide,  in  general  terms,  that 
there  was  a  separate  estate ;  and  the  sheriff,  inquiring  for 
the  property  composing  the  separate  estate,  might  ascer- 
tain that  in  fact  there  was  really  no  such  property. 
The  judgment  would  thus  be  practically  abrogated,  by 
an  opposite  finding  as  to  the  existence  of  the  fundamental 
fact,  which  authorized  its  rendition. 

A  bill  in  chancery  for  the  sale  of  a  married  woman's 
separate  estate  affords,  perhaps,  as  close  an  analogy  to 
this  proceeding  as  is  to  be  found  in  the  law.  In  that  pro- 
ceeding, the  liability  of  the  separate  estate  is  enforced  by 
a  decree,  ordering  the  sale  of  specified  property.  The 
analogy  to  that  proceeding  will  be  observed  in  the 
judgment,  which,  we  decide,  is  the  proper  one  in  this 
case. 

In  addition  to  the  reasons  already  given,  we  are  con- 
vinced, that  a  judgment,  specifying  the  property  to  be 
sold,  will  be  found  much  more  practical  and  convenient 
in  its  execution,  much  more  expeditious  in  the  settlement 
of  the  controversy,  and  will  be  attended  by  much  less 
consequential  litigation,  and  at  the  same  time  will  better 
comport  with  the  certainty  and  conclusiveness  which  should 
characterize  judgments.  And  besides  all  this,  such  a 
course  commends  itself  to  favor  in  this,  that  it  does  not 
enable  the  creditor  to  shift  from  himself  to  the  ministerial 
officer  the  burden  of  ascertaining  in  a  proper  manner 
what  particular  articles  of  the  property  of  the  married  wo- 
man are  liable  to  sale  under  the  creditor's  judgment. 
That  burden  is  cast  upon  the  creditor,  by  the  explicit 
declaration  that  the  liability  against  the  separate  estate  is 
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to  be  e)}forced  hy  action  at  law — that  is,  as  we  understand  it,, 
by  the  proceedings  in  the  action  had  before  any  execution 
goes  to  the  hands  of  the  ministerial  officer.  We  cannot 
assent  to  a  construction  which  relieves  the  creditor  from 
that  burden,  and  casts  it  upon  a  ministerial  officer,  who 
has  no  adequate  means  for  settling  the  question,  and 
upon  whom  the  law  has  not  cast  it. — Henry  v.  Hickman, 
22  Ala.  685. 

If  it  be  objected,  that  the  sheriff,  in  executing  the  order 
of  sale,  may  come  in  conflict  with  claims  of  third  persons, 
adverse  to  those  of  the/eme  covert,  the  reply  is,  that  a  sim- 
ilar order  is  rendered  by  the  chancery  court  in  its  decree 
for  the  sale  of  a  married  woman's  separate  estate,  and  by 
the  circuit  court  for  the  delivery  of  the  property  in  con- 
troversy in  an  action  of  detinue,  and  in  many  other  pro- 
ceedings known  to  the  law.  The  same  objection  might 
as  well  be  made  in  all  those  cases  as  in  this. 

We  find  no  difficulty  in  the  fact,  that  the  judgment 
may  condemn  distinct  articles  of  the  separate  estate  to 
the  payment  of  different  parts  of  the  account.  If  the 
court  does  not  settle  that  matter,  the  sheriff  would  have 
it  to  do ;  and  we  cannot  perceive  how  shifting  the  burden 
of  ascertaining  what  separate  estate  was  had  at  the  date 
of  the  different  items  in  a  continuous  account  from  the 
court  to  the  sheriff,  to  become  the  cause  for  a  multiplica- 
tion of  suits,  could  simplify  the  proceedings,  or  in  any 
Wily  be  vindicated  upon  principle. 

From  our  decision  as  to  the  requisites  of  the  judgment, 
it  necessarily  follows,  that  there  must  be  corresponding 
averments  in  the  complaint,  of  the  existence  of  a  separate 
estate  at  the  date  of  the  contract,  and  of  its  description. 
There  must,  also,  be  an  averment  that  the  separate  estate 
existed  at  the  commencement  of  the  suit. 

A  judgment  personal  for  the  debt  must  be  rendered 
against  the  husband;  but  the  judgment  against  him  must 
be  limited  to  the  amount  due  for  the  articles  of  comfort 
and  support  of  the  household,  for  the  statute  does  not 
authorize  a  judgment  for  any  other,  and  as  to  any  other 
articles  there  would  be  a  complete  misjoinder  of  partiea 
defendant. 
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The  frequency  of  litigation  under  the  section  of  the 
Code  which  we  are  now  construing,  the  obscurity  of  its 
meaning,  the  various  and  opposite  views  which  are  taken 
and  may  continue  to  be  taken  of  its  provisions,  the  want 
of  any  exact  precedent  in  the  law  for  the  practice  under 
it,  and  the  necessity  of  procuring  uniformity  of  practice 
under  it,  induce  us  to  subjoin  the  following,  which  we 
deem  a  proper  form  of  judgment  under  the  law: 

A.  B.         ^      This  day  came  the  parties,  by  their 
vs.  '.attorneys;  and  thereupon   came  a  jury 

C.  D.  and  [of  good  and  lawful  men,  to-wit,  F.  G. 
E.  D.,  his  wife.  J  and  eleven  others,  who,  being  elected, 
empaneled,  and  sworn,  well  and  truly  to  try  the  issue 
joined,  upon  their  oaths  do  say,  'we,  the  jury,  find  the 
issue  in  favor  of  the  plaintiff,  and  we  assess  the  plaintiff's 

debt  and  interest  at  the  sum  of dollars ;  and  we  find 

the  following  separate  estate  of  the  said  married  woman, 
E.  D.,  liable  for  the  said  sum  of  money,  to-wit :  (specify- 
ing it.)  It  is  thereupon  considered  by  the  court,  that  the 
plaintifl' have  and  recover  of  the  said  C.  D.  the  said  sum  of 
money  so  as  aforesaid  assessed,  and  the  costs  of  this  suit, 
for  which  execution  may  issue  against  the  said  CD.; 
and  also,  that  the  said  property  above  described  belongs 
to  the  separate  estate  of  the  said  E.  D.,  and  is  liable  to 
satisfy  the  said  sum  of  money  so  as  aforesaid  assessed,  and 
the  costs  of  this  suit ;  and  that  an  order  issue  requiring 
the  sheriff  to  sell  so  much  of  the  said  property  as  may  be 
necessary  to  satisfy  the  said  sum  of  money  and  costs ; 
and  tliat  a  payment  of  one  of  the  judgments  herein  ren- 
dered shall  be  a  payment  also  of  the  other. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 

STONE,  J. — I  agree  with  the  majority  of  the  court  in 
holding,  that  section  1987  of  the  Code  imposes  no  per- 
sonal liability  on  the  wife ;  and  that  only  such  separate 
estate  as  she  owned  at  the  time  of  the  contract,  is  charge- 
able with  the  liquidation  of  such  contract. 

From  so  much  of  the  opinion  as  declares  that,  in  cases 
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like  the  present,  the  judgment  shall  order  a  sale  oi  specific 
property  for  its  payment,  I  dissent.  When  it  is  asserted 
that  the  judgment  must  "specify  the  property  made  lia- 
ble by  the  action,"  I  understand  the  meaning  to  be  that 
certain  property  is  to  be  designated,  described,  set  apart, 
for  the  pajmient  of  the  judgment;  and  that,  so  far  as  the 
separate  estate  is  concerned,  the  execution  is  to  be  noth- 
ing more  than  an  order  to  the  sheriff  to  sell  specific  prop- 
erty.    I  object  to  this  conclusion,  because — 

1.  I  fi.nd  nothing  in  the  statute  to  warrant  it. 

2.  This  construction  will  engraft  on  courts  of  common 
law,  which  generally  render  only  plain  and  absolute  judg- 
ments for  one  party  or  the  other,  the  powers  of  a  court  of 
chancery,  which  tempers  its  relief  to  the  exigencies  of  the 
case. 

3.  Under  the  principles  declared  by  my  brothers,  seri- 
ous and  embarrassing  questions  may  arise  on  the  doctrine 
of  liens  and  priorities,  and  an  unhealthy  race  for  prece- 
dence be  encouraged,  in  cases  of  doubtful  solvency. 
Suppose,  while  a  suit  is  pending  to  recover  for  "  articles 
of  comfort  and  support  of  the  household,"  under  section 
1987  of  the  Code,  the  husband  and  wife,  for  good  and 
sufficient  reasons,  wish  to  dispose  of  a  part  of  her  prop- 
erty under  section  1984  of  the  Code.  Many  reasons  and 
exigencies  may  arise  which  would  render  it  desirable,  and 
even  necessary,  that  such  sale  should  be  made.  Can  it 
have  been  the  intention  of  the  legislature,  that  a  single 
suit  pending,  which  specifies  all  her  property,  shall,  under 
the  doctrine  of  lis  pendens,  cast  an  incumbrance  upon  the 
entire  estate,  and  thus,  either  forbid  a  sale  altogether,  or 
compel  her  to  sacrifi.ce  her  property,  by  reason  of  this 
cloud  on  her  title  ?  It  is  not  at  all  improbable,  in  cases 
where  the  husband  is  improvident,  that  there  will  at  all 
times,  at  least  for  many  years,  be  more  or  less  suits  pend- 
ing under  section  1987.  Should  not  results  such  as  these 
be  looked  to,  in  inaugurating  a  system  for  which  there  is 
no  express  warrant  in  the  statute  ? 

4.  My  brothers,  in  their  opinion,  think  the  judgment 
which  they  concur  in  adopting  is  necessary  as  a  protection 
to  the  sheriff  who  is  charged  with  the  execution  of  the 
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process.  I  think  a  judgment  and  execution  which  com- 
mand the  sheriff  to  levy  and  make  the  amount  of  the 
judgment  out  of  the  separate  estate  of  the  wife,  which 
she  owned  at  a  particular  time,  (the  time  when  the  debt 
was  contracted,)  specifying  it,  would  be  direction  enough 
for  the  sheriff.  Diligence  on  his  part  will  guide  him 
quite  as  unerringly,  as  in  other  cases  of  money  judgments. 
It  is  a  matter  of  every  day  occurrence,  that  doubts  arise 
on  the  question  whether  particular  property  is  subject  to 
a  particular  execution.  The  sheriff'  levies  or  not,  as  he  is 
satisfied  from  the  best  lights  before  him  that  the  property 
is  or  is  not  subject  to  the  execution.  The  law  affords  am- 
ple protection  to  him,  and  to  all  parties  interested. 

Again :  In  a  suit  based  on  section  1987  of  the  Code, 
only  the  plaintiff  and  the  debtor  husband  and  his  wife 
can  be  parties  to  the  issue.  Suppose  the  complaint  specify 
property  which  the  wife  claims  as  her  separate  estate,  but 
to  which  there  is  an  adversary  claim,  paramount  to  hers. 
The  defendants,  claiming  the  property  as  of  the  wife's 
separate  estate,  will,  of  course,  raise  no  question  on  her 
title.  The  judgment  and  execution,  under  the  opinion  of 
my  brothers,  will  command  the  sheriff  to  sell  this  specific 
property',  in  satisfaction  of  the  judgment.  If  he  do  not 
proceed  and  sell  the  property,  he  is  liable  to  the  plaintiffs. 
If  he  seize  the  property,  a  stranger  who  has  had  no  day  in 
court,  who  could  not  be  heard  on  the  trial,  is  dispossessed 
of  his  property,  and  has  no  recourse  against  the  sheriff", 
because  he,  the  sheriff,  only  obe3'ed  the  mandate  of  the 
law. 

The  case  supposed  by  my  brothers,  of  a  married  woman 
who  owns  two  separate  estates,  acquired  at  different  times, 
could  not,  I  think,  possibly  arise  in  the  form  which  they 
anticipate.  There  could  not,  I  apprehend,  in  one  and  the 
same  suit,  be  two  distinct  judgments  against  distinct 
separate  estates  of  the  wife.  This  would  evidently  be  a 
misjoinder  of  causes  of  action.  The  judgment  must  be 
one  and  indivisible.  To  hold  otherwise,  would  be  to  sub- 
mit to  a  jury,  at  one  and  the  same  time,  two  separate 
issues  against  two  separate  estates.  This,  too,  when  the 
increase  of  the  estate,  caused  by  the  second  acquisition  of 
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property,  would  probably  introduce  a  new  and  different 
standard  for  determining  what  would  be  "  suitable  to  the 
degree  and  condition  in  life  of  the  family,  and  for  which 
the  husband  would  be  responsible  at  common  law."  I 
am  satisfied  that  only  one  separate  estate,  one  class  of 
property  of  a  married  woman,  can  be  reached  in  one 
action. 

I  cannot  think  that  the  legislature,  by  section  1987  of 
the  Code,  intended  to  give  to  creditors  a  specific  lien  on 
the  separate  estate  of  the  wife.  All  they  intended  was  to 
declare  a  liability,  to  be  enforced  by  action  at  law.  I  think 
the  judgment  should  go  no  farther  than  I  have  above 
indicated — namely,  to  declare  that  the  separate  estate, 
(without  specifying  particular  articles,)  owned  by  the  wife, 
and  owned  by  her  at  a  time  to  be  specified  in  the  judg- 
ment, (the  time  when  the  liability  was  incurred,)  is  liable 
for  its  payment.  This  will  relieve  the  courts  of  all  embar- 
rassing questions  about  liens.  Placing  execution  on 
such  judgment  in  the  hands  of  the  sheriff  of  the  county 
in  which  the  property  is  situated,  as  in  other  cases  of  exe- 
cution, operates  a  lien  on  all  the  property  in  the  county, 
which  is,  under  the  law,  liable  for  the  satisfaction  of  the 
judgment.  I  think  the  liability  of  the  property  under 
this  statute  is  strikingly  like  that  considered  and  settled 
in  the  case  of  Carew  v.  Love's  Adm'r,  30  Ala.  577. 

The  words,  in  section  1987,  "  to  be  enforced  by  action 
at  law,"  were  employed  simply  to  designate  the  forum, 
as  contradistinguished  from  courts  of  equity,  which,  be- 
fore our  statutes,  had  exclusive  jurisdiction  to  enforce 
charges  against  separate  estates  of  married  women. 
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MURDOCK  vs.  ROUSSEAU'S  ADMINISTRATOR. 

[action  on  promissory  note  by  assignee  against  maker.] 

•1.  Filing  claims  against  insolvent  estate. — A  claim  on  which  a  suit  is  pending  when 
•  the  debtor's  estate  is  declared  insolyent,  must  be  filed  like  other  claims, 

(Code,  §  1847,)  within  nine  months  after  the  declaration  of  insolvency. 

(Walker,  J.  dissenting.) 
2.  Effect  of  failure  to  file  claim. — A  claim  against  an  insolvent  estate,  not  filed 

•within  the  time  required  by  law,  (Code,  §  1847,)  is  "forever  barred,"  and 

destroyed  as  a  subsisting  debt. 

Appeal  from  the  Circuit  Court  of  Russell. 
Ti'ied  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  Robert  B.  Murdock,  against 
James  Rousseau ;  was  commenced  in  August,  1854,  and 
was  founded  on  the  defendant's  two  promissory  notes, 
dated  7th  January,  1854,  and  payable  foiy  and  six  months 
after  date  to  the  order  of  Strang,  Murray  &  Bruster,  by 
whom  they  were  transferred  to  the  plaintiff.  The  defend- 
ant having  died,  the  suit  was  revived  hj  scire  facias  against 
.his  executor  and  executrix;  and  his  estate  having  been 
reported  and  declared  insolvent,  a  scire  facias  was  issued 
to  William  E.  Barnett,  the  administrator  de  bonis  non,  to 
show  cause  why  the  action  should  not  be  revived  against 
him.  The  administrator  de  bonis  non  appeared,  and  filed 
four  pleas  "for  answer  to  the  complaint,"  the  last  of 
which  was  as  follows :  "  That  the  estate  of  said  decedent 
was  decreed  to  be  insolvent  by  the  probate  court  of  said 
county  on  the  8th  October,  1855;  and  the  plaintiff  has 
not  filed  his  said  demand  against  the  estate  of  the  said 
decedent  within  nine  months  from  the  time  when  said 
estate  was  so  declared  and  decreed  insolvent,  and  that  the 
same  has  never  been  filed  in  said  court."  The  plaintiff 
demurred  to  this  plea,  on  the  following  grounds :  "  1.  That 
this  suit  was  commenced  and  instituted  by  the  plaintiff, 
against  the  said  decedent  in  his  lifetime,  and,  after  his 
death,  his  representatives  were  duly  made  parties ;  and 
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that,  after  said  estat-e  was  decreed  insolvent,  the  adminis- 
trator elected  by  the  creditors  was  made  a  party;  that 
said  suit  has  been  pending,  from  before  the  death  of  said 
James  Rousseau,  until  the  present  time ;  and  that  the 
facts  stated  in  said  plea  are  not  a  sufficient  bar  to  a  recov- 
ery. 2.  That  said  estate  was  decreed  insolvent  after  the 
commencement  of  this  suit,  and  can  only  be  pleaded  puis 
darrein  continuance.  3.  That  said  plea  presents  no  suffi- 
cient defense  in  law,  but  presents  an  immaterial  issue." 
The  court  overruled  the  demurrer,  and  the  plaintiff  then 
replied  as  follows:  "That  this  suit  was  commenced  and 
instituted  against  the  said  decedent,  at  the  fall  term,  1854; 
that  ihe  said  decedent  afterwards  died,  and  his  represent- 
atives were  thereafter  duly  made  parties  defendant  to  said 
suit ;  that  afterwards,  to-wit,  on  the  8th  October,  1855, 
the  estate  of  said  decedent  was  decreed  insolvent  by  said 
probate  court,  and  William  E.  Barnett  was  appointed  by 
said  court  administrator  de  bonis  non  of  said  estate,  and,  at 
this  term  of  the  court,  was  made  a  party  defendant  to  the 
suit."  The  court  sustained  a  demurrer  to  this  replica- 
tion, and  the  plaintiff  was  thereupon  compelled  to  take  a 
nonsuit,  with  a  bill  of  exceptions;  and  he  now  moves  to 
set  aside  the  nonsuit,  and  assigns  as  error  the  rulings  of 
the  court  on  the  pleadings. 

Clopton  &  LiGON,  for  the  appellant, 
John  A.  Lewis,  contra. 

STONE,  J. — The  majority  of  this  court  think  there  is 
no  error  i  n  this  record.  In  McBougald's  Adm'r  v.  Dawson, 
the  writer  of  this  opinion  expressed  his  disapprobation  of 
one  principle  announced  in  the  case  of  McDougald's  Adm'r 
v.  Rutherford. — See  those  cases  in  30  Ala.  253,  553.  Oh. 
J.  Rice  concurs  in  the  opinion  expressed  by  the  writer  in 
McDougald's  Adm'r  v.  Dawson. 

In  Carhart,  Brothers  &  Co.  v.  Clark's  Adm'r,  and  Lay 
V.  Clark's  Adm'r,  decided  at  the  last  term,  we  considered 
the  distinction  between  section  1847  of  the  Code,  and  the 
act  of  1843-     We  held,  that,  under  the  Code,  verification 
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was  a  necessary  part  of  every  valid  filing  within  the  nine 
months. 

Another  distinction  exists  between  the  act  of  1843  and 
section  1847  of  the  Code.  Under  the  former,  the  bar  was 
raised  by  implication  ;  and  we  think  it  is  only  operative 
against  the  allowance  of  the  claim  in  the  proceedings  in 
insolvency.  The  bar  provided  by  the  Code  is  positive.  Its 
language  is,  that  a  claim  not  filed,  verified,  &c.,  is  "forever 
barred."  "VVe  think  the  effect  of  this  language  is  to  de- 
stroy the  claim  as  a  subsisting  debt. — Hunt  v.  Fay,  7  Vt. 
170;  McCollum  v.  Hinkley,  9  Vt.  143;  Judge  of  Pro- 
bate V.  Brooks,  5  K  II.  82.  . 

We  do  not  concur  with  Judge  /Walker  in  holding,  that 
a  party  whose  claim  is  in  suit  at  the  time  of  the  declara- 
tion of  insolvency  is  relieved  from  filing  his  claim  until 
after  judgment  rendered,  independent  of  the  time  which 
may  intervene  between  the  declaration  of  insolvency  and 
the  renditionof  the  judgment.  "We  hold,  that  section  1860 
does  not  afifect  or  modify  section  1847.  Its  policj'^  was 
not  to  enlarge  the  time  of  filing,  but  to  limit,  in  the  given 
case,  the  area  of  contestation,  by  providing  that  in  case 
the  claim  filed  is  a  judgment,  no  objection  to  the  justness 
of  the  claim  can  be  entertained,  nuless  the  judgment  be 
"shown  to  have  been  obtained  by  collusion."  The  lan- 
guage of  said  section  1860,  which  speaks  of  "  a  certified 
copy  of  such  judgment  being  filed  as  a  claim  against  the 
estate,"  must  be  understood  to  refer  to  ithe  filing  verified, 
&c.,  "within  nine  mouths,"  provided  for  in  section  1847 
of  the  Code. 

We  hold,  then,  that  all  claims  against  insolvent  estates, 
save  those  specified  and  expressly  excepted  in  the  Code, 
must  be  filed,  verified,  within  nine  months  after  the  decla- 
ration of  insolvency. 

The  demurrer  to  the  plea  specifies  no  ground  which  is 
available. — Sadler  v.  Fisher,  3  Ala.  200 ;  Burns  v.  Hind- 
man,  7  Ala.  531. 

Judgment  aflirmed. 

WALKER,  J. — Is  the  failure  to  file  in  the  probate 
court,  within  nine  months  after  the  declaration  of  insolv- 
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ency,  a  claim  against  an  estate,  a  bar  to  a  suit  in  the  cir- 
cuit court  on  that  claim,  pending  before  the  report  of 
insolvency?  This  question  I  answer  in  the  negative. 
Under  the  old  law  I  held,  in  the  two  cases  of  McDougald's 
Adm'r  against  Rutherford  and  Dawson,  30  Ala.  253,  553, 
that  the  law  did  not  require  a  claim,  upon  which  suit  in 
the  circuit  court  was  pending  at  the  time  of  the  report  of 
insolvency,  to  be  filed  until  after  the  rendition  of  judg- 
ment. Further  reflection  has  strengthened  the  opinion 
expressed  by  me  in  those  cases.  Under  the  Code,  I  find 
the  reasons  for  the  same  conclusion,  if  possible,  stronger 
than  those  which  grew  out  of  the  old  law. 

Sections  1858,  1859,  and  1860  of  the  Code  require,  that 
if  an  estate  be  reported  insolvent,  pending  a  suit  against 
the  administrator,  the  suit  shall  be  continued  until  the 
report  of  insolvency  shall  be  disposed  of;  that  after  the 
estate  has  been  declared  insolvent,  the  administrator  may 
plead  that  fact  specially ;  that  the  other  issues  besides 
that  upon  the  declaration  of  insolvency  shall  be  tried,  and 
judgment  rendered  upon  them ;  that  if  the  judgment 
upon  the  issues  so  tried  be  in  favor  of  the  plaintiff,  and 
the  court  finds  that  the  estate  has  been  declared  insolvent, 
then  no  execution  is  to  issue  upon  the  judgment,  but  a 
certified  copy  is  to  be  filed  in  the  probate  court,  and  upon 
being" so  filed  "it  must  be  allowed,  with  the  costs,  against 
such  estate,  unless  shown  to  have  been  obtained  by  collu- 
sion." 

Section  1847,  in  general  terms,  declares  that  the  fail- 
ure to  file  claims  against  an  insolvent  estate  shall  forever 
bar  them.  I  do  not  think  this  section  was  intended  to 
embrace  those  claims  upon  which  suits  were  pending  at 
the  time  of  the  report  of  insolvency,  notwithstanding  its 
language  is  broad  enough  to  accomplish  that  object.  All 
the  sections  of  the  Code  in  reference  to  insolvent  estates 
are  intended  to  constitute  a  system,  and  are  to  be  con- 
strued in  reference  to  each  other.  If  claims  in  suit  when 
the  estate  is  reported  insolvent  are  required  to  be  filed, 
the  harmony  of  the  different  sections  will  be  destroyed. 
Section  1853  directs,  that  if  no  opposition  is  offered  within 
twelve  months,  a  claim  filed  "  must  be  allowed  against 


■ JUNE  TERM,  1858. 615 

Murdock  v.  Rousseau's  Adm'r. 

the  estate  without  further  proof."  Section  1854  author- 
izes every  creditor,  or  the  administrator,  to  object  "  to  any 
claim  filed  against  the  estate"  and  provides  for  making  up  an 
issue  in  the  probate  court  as  to  the  correctness  of  a  claim, 
and  directs  that  the  claim  shall  be  allowed  or  rejected  ac- 
cording to  the  decision  of  the  issue  so  made  up.  These 
two  sections  last  named,  and  sections  1859  and  1860,  can 
not  be  carried  into  effect  without  conflict  and  confusion, 
if  claims  in  suit  at  the  report  of  insolvency  are  required 
to  be  tiled  in  the  probate  court.  Sections  1859  and  1860 
give  a  right  to  a  trial  of  the  correctness  of  the  claim  in 
the  circuit  court.  Section  1853  imperatively  requires  its 
allowance,  if  not  objected  to  in  twelve  months.  If  the 
administrator  should  fail  to  object  to  the  claim  in  twelve 
months,  and  should  nevertheless  defeat  it  in  the  circuit 
court,  one  law  would  require  its  allowance  becanse  of  the 
omission  to  make  objection  in  the  probate  court  within 
twelve  months,  the  other  would  require  its  rejection 
because  there  was  a  decision  adverse  to  it  in  the  circuit 
court.  The  administrator  must  object  to  the  claim,  or 
lapse  of  time  will  operate  a  judgment  in  favor  of  it.  If 
he  objects  to  it,  section  1854  imperatively  requires  the 
probate  court  to  make  up  an  issue  upon  and  try  the  cor- 
rectness of  the  claim.  It  would  thus  follow,  that  the  ad- 
ministrator would  be  compelled  by  a  failure  to  object  to 
have  an  allowance  of  the  claim,  or  by  objecting  to  have  a 
trial  upon  the  correctness  of  the  claim  in  the  probate 
court,  when  one  was  already  pending  in  the  circuit  court. 
There  must  be  a  trial  in  the  probate  court,  whenever  an 
objection  is  made  by  the  administrator  or  a  creditor  to  a 
claim  on  file.  The  statute  is  imperative,  and  allows  no 
other  conclusion,  unless  its  language  is  perverted,  or  an 
exception  engrafted  upon  it.  If  the  claim  is  required  to 
be  filed,  there  must,  therefore,  be  two  proceedings  to  test 
the  correctness  of  the  claim  in  distinct  tribunals,  in 
both  of  which  final  and  conflicting  judgments  may  be 
rendered. 

But  suppose  the  claim  should  not  be  filed  in  the  probate 
court  in  nine  months,  and  the  claimant  should  recover  a 
judgment  in  the  circuit  court ;  could  the  probate  court, 
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upon  the  presentation  of  the  certified  copy  in  pursuance 
to  section  1860,  reject  the  claim,  because  it  was  not  filed 
within  nine  months?  It  certainly  could  not,  without  a  pal- 
pable violation  of  that  part  of  section  1860  which  says  that 
"upon  a  certified  cop}^  of  such  judgment  being  filed  as  a 
claim  against  the  estate,  it  must  be  allowed  with  the  costs 
against  such  estate,  unless  shown  to  have  been  obtained 
by  collusion."  This  part  of  the  law  closes  the  door  for 
the  contest  of  the  claim  after  judgment  is  obtained,  on 
any  ground  except  that  it  was  obtained  by  collusion.  A 
judgment  so  certified  could  not  be  disputed  upon  the 
ground  that  it  was  not  filed  in  the  probate  court.  Yet 
the  statute  distinctly  makes  the  failure  to  file  claims,  re- 
quired to  be  filed,  a  fatal  objection  to  them. 

The  reason  for  requiring  other  claims  to  be  filed  in  the 
probate  court  does  not  apply  to  those  in  suit.  The  object 
of  the  filing  is  to  give  the  administrator  and  the  creditors 
notice  of  each  claim,  its  amount  and  character,  and  to 
provide  for  its  contestation.  If  the  claim  is  already  in 
suit,  the  purposes  of  notification  and  contestation  are 
already  provided  for.  Again:  claims  against  an  estate 
are  required,  when  filed,  to  be  verified  by  oath.  If 
a  claim  in  suit  must  be  filed,  it  must  also  be  sworn  to. 
"What  reason  can  there  be  for  requiring  a  verification  by 
oath  of  a  claim,  which  can  never  come  against  the  estate 
until  it  is  reduced  to  judgment  ?  Why  require  the  claim- 
ant who  has  his  debt  in  suit  to  swear  to  it  in  the  probate 
court,  and  yet  permit  him  to  obtain  a  judgment  in  the 
circuit  court,  which  is  conclusive  in  the  probate  court, 
without  making  such  oath  ? 


JVSE  TERM,  1858. 617 

McClure  &  Co.  v.  Cox,  Brainard  &  Co. 

McCLURE  &  CO.  vs.  COX,  BRADTARD  &  CO. 

[action  against  common  cakriers  for  loss  of  cotton.] 

1.  AdmissiUlUy  of  ptrol  evideme  of  custom  in  construction  of  bill  of  lading. — ^Parol 
evidence  is  admissible,  to  show  that  the  words  "  dangers  of  the  river,"  as 
used  in  a  bill  of  lading,  by  usage  and  custom  included  dangers  by  fire. 

2.  Same. — Where  a  bill  of  lading  recites  that  cotton  was  shipped  on  a  steam- 
boat, parol  evidence  is  admissible,  to  show  that  it  was  customary  for  steam- 
boats, when  the  river  was  low,  to  carry  barges  in  tow,  and  to  store  freight, 
at  their  option,  on  either  the  boat  or  the  barge.     (Stone,  J.,  dissenting.) 

3.  Requisites  of  custmi. — The  "  universal  practice  and  understanding  of  persons 
employed  in  navigating"  a  particular  river,  does  not,  per  se,  constitute  a 
custom. 

Appeal  from  tlie  City  Court  of  Mobile. 
Tried  before  the  lion.  Alex.  McKinstry. 

This  action  was  brought  by  the  appellants,  to  recover 
damages  for  the  loss  of  five  bales  of  cotton,  which  were 
shipped  at  Claiborne,  on  board  of  the  steamboat  Pink 
Toney^  of  which  the  defendants  were  the  owners,  consigned 
to  the  plaintiffs  at  Mobile,  and  never  delivered  to  them. 
The  only  plea  was  the  general  issue.  The  rulings  of  the 
court  on  the  trial,  which  present  all  the  points  covered  by 
the  assignments  of  error,  are  thus  stated  in  the  bill  of 
exceptions : 

"  On  the  trial  of  this  case,  the  plaintiffs  introduced  in 
evidence  the  bill  of  lading  hereto  attached,  marked  "'  ex- 
hibit A,'  which  is  made  a  part  of  this  bill  of  exceptions, 
and  proved  that  it  was  signed  by  the  clerk  of  the  steam- 
boat Pink  Toney ;  also,  that  the  cotton  sued  for  was  deliv- 
ered to  the  officers  of  said  steamboat,  to  be  carried  from 
Claiborne  to  Mobile;  that  the  defendants  were  the  owners 
of  said  boat  at  the  time ;  that  the  cotton  was  worth  fifty 
dollars  per  bale;  that  the  consignees  had  demanded  said 
cotton  of  the  officers  of  the  boat,  who  failed  to  deliver  it, 
saying  that  it  had  been  burned  up.  The  defendants 
offered  in  evidence  the  depositions  of  "Wm.  P.  Lesslie  and 
Elijah  E.  Robinson,  copies  of  which  are  hereto  attached, 
40 


618       •  ALABAMA. 


McClure  &  Co.  v.  Cox,  Brainard  &  Co. 


marked  'exhibits  B'  and  'C  The  plaintiffs  objected 
to  any  evidence  of  a  custom  that  fire  was  one  of  the  dan- 
gers of  the  river ;  but  their  objection  was  overruled  by 
the  court,  and  they  excepted.  The  plaintiffs  objected, 
also,  to  each  and  every  part  of  said  depositions,  which 
spoke  of  a  custom  to  carry  cotton  on  a  barge,  when  a  bill 
of  lading  had  been  given  to  have  it  transported  on  a 
steamboat;  which  objection  was  overruled,  and  the 
plaintiffs  excepted.  Said  depositions  were  then  read  to 
the  jury. 

"  The  defendants  then  offered  evidence  tending  to  show, 
that  said  cotton  was  put  npon  a  barge  which  said  boat 
towed  in  low  water,  upon  which  freight  was  carried ;  that 
the  risk  on  the  barge  was  no  greater  than  on  the  boat ; 
that  the  insurance  offices  made  no  difference  between 
freight  on  said  barge  and  freight  on  said  boat ;  that 
said  barge  classed  A  No.  1 ;  and  that  when  cotton  was 
insured  on  such  a  bill  of  lading,  the  insurance  offices 
made  no  difference,  in  either  their  rates  or  liabilities, 
whether  the  cotton  was  put  on  the  boat,  or  on  the  barge 
in  tow.  There  was,  also,  evidence  tending  to  show, 
that  said  steamboat,  on  her  downward  trip  at  the  time 
said  cotton  was  lost,  took  on  board  a  lot  of  cotton  a  short 
distance  above  Claiborne,  and  gave  a  receipt  for  it  to  the 
effect  that  it  was  to  be  transported  on  the  said  boat  or 
barge ;  that  one  of  the  clerks  had  given  a  bill  of  lading, 
stating  that  it  was  shipped  on  the  boat  and  barge ;  and 
that  this,  though  not  the  usual  practice,  was  considered 
as  making  no  difference  in  practice.  There  was  some 
evidence  tending  to  show,  that  the  cotton  was  put  on  said 
barge  ;  that  said  barge  took  fire  before  it  reached  Mobile, 
and  the  cotton  was  destroyed;  and  that  the  steamboat 
came  safe  to  Mobile.  There  was  some  evidence  tending 
to  show,  that  the  fire  was  accidental,  and  that  there  was 
no  negligence  in  the  officers  of  the  boat.  The  proof 
showed,  that  the  cotton  on  the  barge  had  no  cover  on  it. 
A  witness  was  asked,  on  cross  examination,  if  he  ever 
knew  of  a  case  like  this  ;  to  which  he  replied,  that  he  did 
not.  There  was  evidence  tending  to  show,  that  it  was  the 
-universal  practice  and  understanding,  when  a  boat  had  a 
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barge  in  tow,  that  the  freight  was  to  be  put  on  the  barge 
■or  boat. 

"  Upon  this  evidence,  the  court  charged  the  jury,  among 
other  things,  that  if  they  believed  from  the  evidence  that 
it  was  the  universal  practice  and  understanding  on  the 
Alabama  river,  among  persons  employed  in  navigating 
said  river,  when  a  boat  had  a  barge  in  tow,  to  put  cotton 
on  the  boat  or  barge ;  and  that  there  was  not  any  greater 
risk  to  the  owner  of  the  cotton  by  putting  it  on  the  barge; 
and  that  the  cotton  on  the  barge  took  fire  by  accident, 
without  any  fault  or  negligence  of  the  officers  of  the 
boat, — then  they  should  find  for  the  defendants :  that  the 
carrier,  in  such  case,  would  not  be  liable  for  the  cotton 
so  burnt,  because  it  was  put  on  the  barge  instead  of  the 
boat,  if  the  carrier  had  conformed  to  what  was  the  usage 
of  the  trade  in  this  respect. 

"  The  plaintiffs  excepted  to  the  foregoing  charge,  and 
to  every  part  thereof,  and  then  asked  the  court  to  charge 
the  jury,  that  fire  was  not  one  of  the  dangers  of  the  river, 
within  the  meaning  of  the  exception  of  the  bill  of  lading. 
This,  the  court  said,  might  be  true;  but  instructed  the 
jury,  that  if  they  believed  from  the  evidence  that  it  was 
the  understanding  of  all  parties  engaged  in  the  trade  of 
the  Alabama  river  that  accidental  fire  was  one  of  the 
dangers  of  the  river,  and  that  in  the  steamboat  trade  on 
that  river,  the  words  'dangers  of  the  river,'  as  used  in 
the  bill  of  lading,  Were  understood  to  include  the  risk  of 
accidental  fire,  and  not  understood  or  considered  by  the 
shippers  and  others  [as]  creating  a  liability  for  loss  by  ac- 
cidental fire, — then  the  carrier  would  not  be  liable  for 
such  accidental  fire,  under  the  terms  of  the  bill  of  lading 
as  so  explained,  and  with  such  understanding  proved ;  to 
which  charge  the  plaintiffs  excepted. 

"  The  plaintiffs  asked  the  court  to  charge  the  jury,  also, 
that  if  they  believed  from  the  evidence  that  the  cotton 
was  not  put  on  the  said  boat,  but  was  put  on  a  barge,  and 
was  destroyed  on  the  barge,  then  the  defendants  were 
liable.  [The  court  refused  this  charge,]  and  instructed 
the  jury,  that  if  they  believed  it  was  usual  and  customary 
in  that  trade  for  boats  to  have  such  barges  in  tow  at  such 
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stages  of  the  water,  and  that  it  was  the  common  under- 
standing that  steamboats  had  the  privilege  of  storing  the 
cotton  on  the  one  or  the  other  at  their  option ;  and  that 
such  practice  was  universally  known  and  understood  by 
shippers ;  and  that  the  boat  had  placed  the  cotton  on  the 
barge  in  accordance  with  the  usage  and  custom  as  under- 
stood under  such  bill  of  lading, — that  the  [defendants} 
would  not  be  liable  because  of  its  being  put  on  the  barge 
instead  of  the  boat.  Plaintiffs  excepted,  and  now  pray 
the  court  to  sign  and  seal  this  bill  of  exceptions,"  &c. 

The  exhibits  referred  to  in  the  bill  of  exceptions  are 
not  incorporated  in  the  transcript,  but  there  i»  an  agree- 
ment of  record,  signed  by  the  counsel  of  both  parties  in 
this  court,  to  the  following  effect:  "It  is  agreed,  that  the 
depositions  of  Lesslie  and  Robinson  contained  the  orig- 
inal bill  of  lading  for  the  cotton ;  that  said  bill  of  lading 
recited  that  the  cotton  was  shipped  on  the  steamboat 
Pink  Toney^  and  was  in  the  usual  form,  with  the  stipula- 
tion '  dangers  of  the  river  navigation  excepted,'  (but  no 
clause  as  to  fire ;)  that  the  steamboat  had  a  barge  in  tow, 
the  water  being  low.  The  depositions  contained  evidence 
conducing  to  show,  that  it  was  usual  and  customary'  for 
boats,  in  low  water,  to  have  and  use  barges  in  tow ;  that 
this  was  known  to  the  shipper,  who  was  the  warehouse- 
man, and  who  was  present  when  the  cotton  was  put  on 
the  barge;  and  that  it  was  considered  the  usual  privilege 
of  the  boat  so  to  carry  it.  They  went  to  establish,  also, 
that  the  usual  understanding  of  the  words  '  dangera  of 
the  river  navigation,'  in  the  bill  of  lading,  included  acci- 
dental fire  in  steamboat  navigation  ;  and  that  the  carrier 
was  not  liable  for  fire,  under  such  a  bill  of  lading,  by  the 
understanding  of  those  engaged  in  that  trade." 

All  the  rulings  of  the  court  to  which  exceptions  were 
reserved,  as  above  stated,  are  now  assigned  as  error. 

"William  Boyles,  for  the  appellants. 
Geo.  K.  Stewart,  contra. 

RICE,  C.  J. — It  is  settled  in  this  State,  that  it  is  per- 
missible for  the  owner  of  a  steamboat,  Avhen  sued  for  the 
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loss  of  goods  by  fire,  to  show  by  parol,  that  the  exceptive 
words,  "  dangers  of  the  river,"  in  a  bill  of  lading,  by  cus- 
tom and  usage  include  dangers  by  fire. — Samspon  &  Lind- 
say V.  Gazzarn,  6  Porter's  R.  123  ;  Hibler  v.  McCartney, 
at  the  last  term,  reported  in  31  Ala.  501. 

[2.]  "In  mercantile  contracts,  as  to  the  subjeci-maiter  of 
which  Imown  usages  prevail,  parties  are  found  to  proceed 
with  the  tacit  assumption  of  those  usages.  They  com- 
monly reduce  to  writing  the  special  particulars  of  their 
agreement,  but  omit  to  specify  these  known  usages,  which 
are  included,  however,  as  of  course,  by  mutual  under- 
standing. Evidence,  therefore,  of  such  incidents,  is  re- 
ceivable. The  contract,  in  truth,  is  partly  express,  and  in 
writing;  partly  implied,  or  understood,  and  unwritten. 
Such  contracts  are  very  commonly  framed  in  a  language 
peculiar  to  those  engaged  in  the  particular  trade  out  of 
which  they  arise."  "  The  intention  of  the  parties,  though 
perfectly  well  known  to  themselves,  would  often  be  de- 
feated, if  this  language  were  strictly  construed  according 
to  its  ordinary  import  in  the  world  at  large.  Evidence, 
therefore,  of  mercantile  custom  and  usage,  is  admitted  io 
<expound  it,  and  to  arrice  at  its  true  meaning.''  "But,  in  these 
eases,  a  restriction  is  established  on  the  soundest  princi- 
ple, that  the  evidence  received  must  not  be  of  a  particular 
which  is  repugnant  to,  or  inconsistent  with,  the  written  con- 
tract. Merely  that  it  varies  the  apparent  contract,  is  not 
enough  to  exclude  the  evidence ;  for  it  is  impossible  to 
add  any  material  incident  to  the  written  terms  of  a  con- 
tract, without  altering  its  effect,  more  or  less."  Neither, 
in  the  construction  of  such  contracts,  will  the  evidence  be 
excluded  "  because  the  words  are,  in  their  ordinary  mean- 
ing, unambiguous ;  for  the  principle  of  admission  is,  that 
words,  perfectly  unambiguous  in  their  ordinary  meaning,  are 
used  by  the  contractors  in  a  different  sense  from  that."  The 
best  test,  by  which  to  determine  the  existence  or  non- 
existence of  5McA  repugnancy  or  inconsistency  as  will  exclude 
the  proposed  evidence  of  the  custom  and  usage,  is,  to 
inquire  whether  the  explanation  furnished  by  the  evidence 
is  "  such  as,  if  expressed  in  the  written  contract,  would 
make  it  insensible  or  inconsistent.'' — Brown  v.  Byrne,  3  EIL 
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&  Bl.  (77  English  Com.  Law  Rep.)  704  ;  Humfrey  v.  Dale, 
in  the  court  of  Queen's  Bench,  January,  1857,  reported  in 
July  TsTo.  1857,  of  the  American  Law  Register ;  Renner 
V.  Bank  of  Columbia,  9  Wheaton,  581 ;  Brown  v.  Brown, 
8  Mete.  R.  573  ;  Smith  &  Holt  v.  Mobile  IS'av.  and  Mut. 
Ins.  Co.,  30  Ala.  167;  Marine  Bock  and  Mut.  Ins.  Co.  v. 
McMillan  &  Son,  31  Ala.  711 ;  same  case,  27  Ala.  R.  77  ; 
see,  also,  the  notes  to  Wigglesworth  v.  Dallison,  1  Smith's 
Leading  Cases,  677,  685  ;  Barber  v.  Brace,  3  Conn.  R.  10. 

With  the  law  as  above  laid  down  for  our  guidance,  we 
are  now  to  consider,  whether  the  court  below  erred  in  per- 
mitting the  defendants,  after  the  bill  of  lading  had  been 
read  in  evidence,  reciting  that  the  cotton  was  shipped  on 
the  steamer  Pink  Toney,  to  introduce  evidence  tending 
to  shoAv,  "  that  the  steamboat  had  a  barge  in  tow,  the 
water  being  low ;  that  it  was  usual  and  customary,  for 
boats  to  have  and  use  barges  in  tow  in  low  water ;  that 
this  was  known  to  the  shipper,  who  was  the  warehouse- 
man, and  who  was  present  when  the  cotton  was  put  on 
the  boat ;  that  it  was  considered  the  usual  privilege  of 
the  boat  so  to  carry  it ;  and  that  it  was  the  universal  prac- 
tice and  understanding,  when  a  boat  had  a  barge  in  tow, 
that  the  freight  was  to  be  put  upon  the  barge  or  the  boat." 

It  is  evident,  that  this  evidence  tended  to  show  a  cus- 
tom ot  the  particular  trade  ;  that  the  parties  to  this  suit, 
at  the  time  of  the  contract  evidenced  by  the  bill  of  lading, 
were  cognizant  of  that  custom ;  that  they  contracted  with 
a  tacit  reference  to  it ;  and  that,  in  fact,  the  very  contract 
on  which  the  plaintiiF  founds  his  right,  was  made  ivith 
the  usage  or  custom  understood  to  be  a  term  in  it.  "  To  exclude 
the  usage,  is  to  exclude  a  material  term  of  the  contract, 
and  must  lead  to  an  unjust  decision.  It  is  (as Lord  Camp- 
bell, C.  J.,  says)  "the  business  of  courts  reasonably  so  to 
shape  their  rules  of  evidence,  as  to  make  them  suitable  to 
the  habits  of  mankind,  and  such  as  are  not  likely  to  ex- 
clude the  actual  facts  of  the  dealings  between  parties 
when  they  are  to  determine  on  the  controversies  which 
grow  out  of  them." — See  Humfrey  v.  Bale,  supra. 

It  may  be  exceedingly  difficult  to  draw  the  precise  line 
of  distinction,  between  cases  in  which  evidence  of  usage 
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and  custom  ought  to  be  admitted,  and  cases  in  which  it 
ought  not  to  be  admitted ;  but  there  can  be  none  in  say- 
ina:  that  there  are  cases  in  which  such  evidence  must  be 
received.  And  in  perhaps  the  strongest  English  case 
against  such  evidence,  Lord  Denman,  C.  J.,  was  not  wil- 
ling, in  view  of  the  authorities,  to  put  his  opposition  to  it 
in  stronger  language  than  the  following  :  "  But  the  cases 
go  no  further,  than  to  permit  the  explanation  of  words 
used  in  a  sense  different  from  their  ordinary  meaning,  or  the 
addition  of  known  terms  not  inconsistent  with  the  written 
contract." — Trueman  v.  Loder,  11  Ad.  &  Ell.  589 ;  see, 
also,  Barlow  v.  Lambert,  28  Ala,  704,  which  certainly  goes 
no  further  than  Trueman  v.  Loder. 

Now,  it  seems  clear,  that  the  evidence  of  usage  and 
custom,  offered  in  the  present  case,  does  not  labor  under 
the  objection  of  introducing  any  thing  repugnant  to,  or 
inconsistent  with,  the  tenor  of  the  written  contract,  in  the 
sense  in  which  we  have  above  defined  repugnancy  or 
inconsistency — the  sense  in  which  that  objection  must  be 
understood  in  cases  of  this  kind.  That  evidence  goes  no 
further  than  to  furnish  "  the  explanation  of  words  used  (in 
the  bill  of  lading)  in  a  sense  different  from  their  ordinary  mean- 
ing, or  the  addition  of  known  terms  not  inconsistent  with  the 
written  contract."  It  tends  to  show  that  the  words  "  on 
the  steamer,"  used  in  the  bill  of  lading,  were  used  "in  a 
new,  peculiar,  or  technical  sense  "  in  the  particular  trade ; 
and  that,  by  this  new,  peculiar  or  technical  sense,  the 
barge  towed  by  the  steamboat  in  low  stages  of  water,  was 
included  in  the  term  steamer  or  steamboat,  so  far  at  least 
as  to  secure  to  the  commander  of  the  boat  the  ■privilege  of 
stowing  the  cotton  on  either  the  boat  or  barge.  If  the 
explanation  or  addition,  thus  derived  from  the  evidence 
of  the  custom,  had  been  expressed  in  the  bill  of  lading,  it 
would  not  have  rendered  the  bill  of  lading  insensible  or 
inconsistent.  It  is  obvious,  that  the  bill  of  lading  would 
not  be  rendered  insensible  or  inconsistent,  by  the  expres- 
sion therein  of  the  privilege  to  the  commander  of  the  steamboat 
to  stow  the  cotton  on  the  boat,  or  on  the  barge  towed  by 
her,  in  accordance  with  the  custom. 

[3.]  Applying  the  law  as  above  laid  down  to  the  case  as 
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presented  by  the  record,  it  is  the  opinion  of  a  majority  of 
the  court,  that  there  is  no  error,  except  in  the  charge  first 
excepted  to.  That  charge  is  understood  by  a  majority  of 
the  court  to  authorize  a  verdict  for  the  defendant,  upon 
proof  of  "the  universal  practice  and  understanding  of 
persons  employed  in  navigating  said  river"  to  carry  cotton 
on  the  barge  in  tow,  without  proof  that  any  word  or  phrase 
of  the  contract  had,  by  virtue  of  a  lawful  custom,  come  to 
be  understood  in  a  sense  which  gave  the  carrier  a  right  to 
carry  on  the  barge.  That  charge  makes  the  case  turn 
upon  the  practice  of  the  carriers^  and  their  understanding 
of  that  practice,  varying  the  contract;  and  not  upon  the 
right  of  the  carrier,  under  the  contract,  when  explained 
and  expounded  in  reference  to  the  peculiar  meaning  of 
its  words,  as  established  by  a  valid  custom.  And  in  this 
respect,  that  charge  was  erroneous. 

As  the  cause  must  be  remanded  for  another  trial,  we 
deem  it  proper  to  say,  that  we  do  not  wish  to  be  under- 
stood as  passing  upon  the  sufficiency  of  the  evidence  to 
establish  the  customs  in  dispute.  We  decide  nothing 
more  than  that  the  evidence  objected  to  was,  on  account 
of  its  tendency,  admissible;  and  that,  in  view  of  the  evi- 
dence, all  the  charges  and  refusals  to  charge  were  appro- 
priate and  free  from  error,  except  the  first  charge,  the 
error  of  which  we  have  above  pointed  out.  For  that  error, 
the  judgment  is  reversed,  and  the  cause  remanded. 

STONE,  J.— In  Trueman  v.  Loder,  H  Adol.  &  Ellis, 
589,  it  was  said  by  Lord  Denman,  that  "the  cases  go  no 
farther,  than  to  permit  the  explanation  of  words  used  in 
a  sense  different  from  their  ordinary  meaning,  or  the  addi- 
tion of  known  terms  not  inconsistent  with  the  written 
contract."  As  I  understand  the  testimony  in  this  case, 
it  makes  no  attempt  or  pretense  that  the  words  "  on  the 
steamer  Pink  Toney'"  were  used  in  a  sense  different  from 
thdr  ordinary  meaning.  I  think  the  testimony,  properly 
construed,  proves  nothing  more  than  a  habit  with  steam- 
boatmen,  in  low  wat'iF,  to  carry  cotton  at  their  option 
either  on  the  boat  or  on  the  barge  in  tow.  It  falls  far 
short  of  proving  that  these  words,  in  mercantile  usage, 
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had  a  well-known  meaning  peculiar  to  the  trade. — See 
Brown  v.  Byrne,  3  Ell.  &  Bl.  702. 

I  think  the  term,  attempted  to  be  interpolated,  is  repug- 
nant to.  and  inconsistent  ivith,  the  express  terms  of  the  writ- 
ten contract.  The  contract  binds  the  boat-owners  to  carry 
the  cotton  on  the  boat.  The  custom  relied  on  would  relieve 
them  from  carrying  the  cotton  on  the  boat.  This  is  not 
the  interpolation  of  a  term,  consistent  with  the  terms  of 
the  written  contract. — See  Thorpe  v.  Sughi,  at  the  pres- 
ent term,  and  Smith  &  Holt  v.  Mobile  Navigation  and 
Mutual  'Insurance  Co.,  30  Ala.  167. 

I  do  not  think  "a  universal  practice  and  understanding 
on  the  Alabama  river,  among  persons  employed  in  navi- 
gating the  said  river,  that  when  a  boat  had  in  tow  a  barge, 
to  put  cotton  on  the  boat  or  the  barge;  and  if  the  jury 
further  believe  there  was  not  any  greater  risk  to  the  own- 
ers of  the  cotton  by  putting  it  on  the  barge,  and  if  the 
cotton  on  the  barge  took  fire  by  accident,  and  without 
any  fault  or  negligence  of  the  ofiicers  of  the  boat,"  enti- 
tled the  defendants  to  a  verdict. 

I  do  not  think  the  universal  practice  and  understanding, 
among  persons  employed  in  navigating  said  river,  and  the 
equality  of  risks  on  the  boat  and  the  barge,  are  sufiicient 
ingredients  to  constitute  a  binding  custom.  If  this  be 
law,  it  would  seem  to  follow,  that  universal  practice  and 
understanding  among  a  particular  class  of  contracting 
parties,  that  they  are  permitted  to  violate  an  express  term 
of  the  contract,  if  the  violation  involve  no  probable  injury 
to  the  other  party,  authorizes  them  thus  to  violate  their 
contract;  and  the  fact  that  such  violation  does  result  in 
damage  to  the  other  party,  will  impose  no  liability  on  the 
party  thus  violating  his  contract,  unless,  in  addition  to 
such  violation,  he  was  also  guilty  of  negligence.  I  cannot 
assent  to  such  test  of  liability. 

I  concur  in  the  general  statement  of  legal  principles  as 
declared  by  the  chief-justice.  I  think  a  controlling  fault 
in  the  drift  of  the  evidence  is,  that  it  substitutes  the  habit 
of  boatmen  for  a  custom  of  trade. — See  Barlow  v.  Lam- 
bert, 28  Ala.  704;  Bazin  V.  Liverpool  and  Philadelphia 
Steamship  Co.,  Law  Register  for  June,  1857,  p.  459. 
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PICKENS  AND  WIFE  vs.  OLIVER. 

[detinue  by  husband  and  wife  for  slaves  belonging  to  separate  estate.] 

1.  Amendment  of  complaint. — la  an  action  brought  originally  by  a  married  wo- 
man suing  alone,  the  complaint  having  been  amended  by  adding  the  name 
of  the  husband  as  a  co-plaintiff,  (Code,  §  2403,)  a  second  amendment,  at  a 
subsequent  term,  striking  out  the  name  of  the  wife,  and  making  the  hus- 
band, as  trustee  of  his  wife,  the  sole  plaintiff,  cannot  be  allowed'.  (Stone, 
J.,dissentinff.) 

2.  When  husband  must  sue  alone. — For  the  recovery  of  slaves  belonging  to  the 
wife's  separate  estate  created  by  deed,  the  right  of  action  (Code,  §  2131)  is 
in  the  husband  alone,  when  it  appears  that  no  trustee  was  appointed  by  the 
deed,  and  that  the  husband  had  possession  of  the  slaves  for  several  years 
under  the  deed. 

4.  Conclusiveness  of  judicial  decisions. — An  opinion  of  the  supreme  court  is  the 
law  of  the  case  in  which  it  is  pronounced,  both  in  the  primary  court  to  which 
the  cause  is  remanded,  and  on  a  second  appeal. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  case  was  before  this  court  at  its  January  term, 
1857,  when  the  judgment  of  the  court  below  was  reversed, 
and  the  cause  remanded. — See  29  Ala.  528.  The  addi- 
tional facts  disclosed  on  the  second  trial,  as  shown  in  the 
bill  of  exceptions  in  the  present  record,  are  stated  in  the 
opinion  of  the  court. 

Thomas  Williams,  for  the  appellant. 
Watts,  Judge  &  Jackson,  contra. 

WALKER,  J. — This  suit  was  originally  brought  in  the 
.  name  of  Margaret  C.  Pickens,  as  the  sole  plaintiif.  Her 
husband  was  subsequently,  by  amendment,  made  a  co- 
plaintiff  with  her.  A  motion  was  afterwards  made,  at 
another  terra,  to  amend  the  complaint,  so  as  to  leave  the 
husband  the  sole  plaintiff  upon  the  record,  suing  in  the 
capacity  of  trustee  for  his  wife.  This  motion  was  properly 
overruled.     The   effect  of  allowing   an  amendment,  by 
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which  the  name  of  the  husband  was  added,  and  then  allow- 
ing an  amendment  by  which  the  name  of  the  wife  was 
stricken  out,  would  have  been,  in  an  indirect  manner,  to 
strike  out  the  name  of  the  sole  plaintiff,  and  insert  the 
name  of  a  new  plaintiff.  This,  it  was  decided  in  Leaird 
V.  Moore,  27  Ala.  326,  could  not  be  done  directly ;  and 
the  same  rule  must  prevail,  when  the  attempt  is  made  to 
effect  the  same  object  by  two  distinct  amendments  at  dif- 
ferent terms  of  the  court. — Friend  v.  Oliver,  27  Ala.  532. 

[2-3.]  The  uncontroverted  proof  in  this  case  is,  that  the 
feme  covert  plaintiff  had  a  separate  estate,  created  by  deed, 
in  the  slaves  for  the  recovery  of  which  the  suit  is  brought ; 
that  the  deed  creating  the  separate  estate  appointed  no 
trustee  ;  and  that  the  husband  had  been  in  possession  of 
the  property  for  several  years  under  the  deed.  "When  this 
case  was  before  in  this  court,  it  was  decided,  that,  upon 
those  facts,  the  right  of  action  was  in  the  husband  alone. 
Pickens  and  Wife  v.  Oliver,  29  Ala.  528.  That  decision 
is  the  law  of  this  case,  and  absolutely  and  necessarily  con- 
clusive of  it. 

The  question  here  is  not,  whether  the  husband  reduced 
the  property  to  possession  as  husband,  but  whether  or  not 
he  reduced  it  to  possession  as  trustee  by  virtue  of  his  be- 
ing the  husband.  The  class  of  cases  which  hold,  that  the 
marital  rights  of  the  husband  do  not  attach  where  prop- 
erty is  given  to  a  married  woman  by  words  which  do  not 
create  a  separate  estate,  but  the  husband  nevertheless 
receives  and  holds  it  during  life  as  her  separate  estate, 
uniformly  disclaiming  any  right  in  himself,  have  no  appli- 
cation here. — Machem  v.  Machem,  28  Ala.  374;  Jennings 
V.  Blocker,  25  Ala.  415 ;  Lockhart  v.  Cameron,  29  Ala. 
355 ;  Betts  v.  Betts,  17  Ala.  787.  The  question  here  is 
not,  whether  the  marital  rights  of  the  husband  attached. 
It  is  very  clear  that  they  did  not,  because  a  separate  estate 
was  vested  in  the  wife.  The  question  is,  whether  the 
husband  ever  had  possession  by  virtue  of  the  trust  capac- 
ity attaching  to  him  as  husband.  The  testimony  shows 
that  he  did  have  such  possession. 

The  judgment  of  the  court  below  is  affirmed. 


628  ALABAMA. 


Bradford  v.  Edwards. 


STONE,  J. — I  dissent  from  the  opinion  of  the  majority 
of  the  court  in  this  case,  for  reasons  which  I  stated,  at 
length,  in  the  case  of  Dwyer  v.  Kenneraore,  at  January 
term,  1858.  In  that  case,  we  departed  from  our  former 
construction  of  section  2403  of  the  Code,  as  the  same  had 
been  expressed  in  the  case  of  Stodder  v.  Grant  &  Mckels, 
28  Ala.  416.  Having,  in  one  respect,  departed  from  the 
former  construction,  I  think  we  should  go  farther,  and 
place  section  2403  of  the  Code  on  the  high  remedial 
ground,  which,  I  think,  it  was  designed  to  occupy. 


BRADFORD  vs,  EDWARDS. 

[SLANDKR  FOR  WORDS   SPOKEN  CHARGING  PERJURY.] 

1.  Plea  of  statute  of  limitations  to  amended  complaint. — When  an  action  is  com- 
menced before  tlio  statute  of  limitations  has  effected  a  bar,  and  an  amend- 
ment of  the  complaint  is  filed  after  the  completion  of  the  statutory  bar,  the 
statute  is  not  a  good  plea  to  the  amended  complaint,  since  the  amendment 
relates  back  to  the  commencement  of  the  suit. 

2.  Retraction  of  charge,  and  disclaimer. — Ef  the  defendant,  in  slander,  wishes  to 
avail  himself  of  the  statutory  privilege  (Code,  §  2221)  of  proving,  in  mit- 
igation of  damages,  a  refraction  of  the  charge  before  suit  brought,  he 
must  bring  himself  within  the  express  terms  of  the  statute  :  a  public  dis- 
claimer by  him,  after  suit  brought,  cf  any  intention  to  charge  plaintiff  with 
the  crime  imputed  by  his  words,  is  not  admissible  evidence,  either  in  de- 
fense of  the  action,  or  in  mitigation  of  damages. 

3.  Evidence  in  mitigation  of  damages. — The  fact  that  the  defendant,  in  other 
conversations  relative  to  the  subject-matter  of  the  slanderous  words,  spoke 
of  the  plaintiff  in  terms  less  offensive,  or  declared  that  he  did  not  believe 
him  guilty  of  the  charge  imputed  to  him,  is  not  admissible  evidence  in  mit- 
igation of  damages. 

Appeal  from  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  James  M.  Edwards,  against 
Philemon  Bradford,  to  recover  damages  for  the  false  and 
malicious  speaking  by  defendant,  of  and  concerning  plaint- 
iflj  and  of  and  concerning  a  certain  deposition  given  by 
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plaintiff  as  a  witness  in  a  cause  pending  between  defend- 
ant and  one  Stewart,  certain  words  charging  plaintiff 
with  perjury.  The  complaint,  as  set  out  in  the  record, 
contained  three  counts.  The  judgment  entry  shows, 
that  a  demurrer  was  interposed  "  to  the  two  last  amended 
counts,"  and  overruled;  that  the  statute  of  limitations 
was  then  pleaded  "to  said  two  last  amended  counts;" 
and  that  the  court  sustained  a  demurrer  to  the  plea.  But 
the  record  nowhere  shows  what  parts  of  the  complaint 
were  added  by  way  of  amendment,  nor  when  the  amend- 
ment was  filed  or  allowed. 

The  bill  of  exceptions  taken  in  the  cause  is  as  follows : 
"  On  the  trial  of  this  case,  the  plaintiff'  introduced  a 
witness  who  testified,  that  at  the  fall  term  of  said  circuit 
court,  1854,  on  the  day  of  the  trial  of  the  case  of  Phile- 
mon Bradford  v.  Ezekiel  Stewart,  and  after  the  deposi- 
tion of  plaintiff  had  been  read  in  evidence  on  said  trial, 
he  heard  said  Bradford  say,  at  the  supper  table  at  Mrs. 
Bothwell's  hotel  in  Ashville,  while  several  persons  were 
present,  '  that  Edwards  had  not  sworn  the  truth  by  a  long  gap, 
and  he  kneio  it ;'  that  he  heard  said  Bradford,  at  the  same 
time,  use  other  language  about  ^plaintift''8  swearing,  but 
could  not  remember  distinctly  what  it  was;  that  the  above 
language  was  the  substance  of  all  that  he  remembered, 
and  that  he  recollected  that  much  of  it  distinctly.  The 
plaintiff  proved,  also,  by  two  other  witnesses,  that  on  the 
next  day  after  the  trial  of  said  case  between  Bradford  and 
Stewart,  defendant  said  to  them  '  that  Edwards  had  sworn 
a  positive  lie,  for  there  was  a  condition  in  the  trade  betioeen 
him  and  Stewart,  and  Elwards  had  not  stated  that  condition 
in  his  deposition.'  On  this  proof  the  plaintiff  rested  his 
case. 

"The  -plaintiff  {?)  offered  to  prove  by  one  Benjamin 
"VYharton,  that  on  the  day  of  the  trial  of  said  case  between 
Bradford  and  Stewart,  and  after  the  close  of  the  trial,  he 
heard  Bradford  publicly  say,  at  Mrs.  Bothwell's,  in  the 
presence  of  several  persons,  '  that  Edwards  had  not  stated 
all  the  conditions  in  his  deposition,  hut  he  sometimes  drank  to 
excess,  and  he  (Bradford)  ?TeA:o??eo?  he  must  have  forgotten  it;' 
that  he  could  not  recollect  positively  whether  this  conver- 
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sation  between  him  and  Bradford  occurred  at  the  supper 
table,  or  out  in  the  portico;  that  he  thought  it  was  at  the 
supper  table,  but,  according  to  his  best  impression,  it  was 
in  the  portico ;  that  he  did  not  recollect  that  Judge  Jno. 
J.  Thomason  was  present,  nor  did  he  hear  Bradford  say 
*that  Edwards  had  not  sworn  the  truth  by  a  long  gap.' 
The  plaintiff  [f)  oftered  this  evidence,  to  be  left  to  the 
jury  to  say  whether  it  was  not  a  part  of  the  same  conver- 
sation spoken  of  by  said  Thomason,  to  be  taken  by  the 
jury  in  explanation  of  what  was  said  by  Thomason,  and 
in  mitigation  of  damages.  The  plaintiff  objected  to  this 
testimony ;  the  court  sustained  the  objection,  and  the  de- 
fendant excepted.  The  defendant  then  offered  the  same 
testimony,  as  evidence  of  a  disclaimer  of  an  intention  to 
charge  plaintiff  with  willfully  omitting  to  swear  the  whole 
truth,  and  in  mitigation  of  damages;  but  the  court  sus- 
tained plaintiff's  objection  to  its  introduction,  and  the 
defendant  excepted. 

"  The  defendant  then  offered  to  prove,  in  mitigation  of 
damages,  that  since  the  commencement  of  this  suit  he 
had  often  publicly  disclaimed  any  intention  of  charging 
plaintiff  with  willfully  swearing  falsely.  The  plaintiff 
objected  to  this  evidence,  and  the  court  sustained  the  ob- 
jection ;  to  which  defendant  excepted.  The  defendant 
further  offered  to  show,  in  mitigation  of  damages,  that  he 
had  said  he  went  to  plaintiff,  the  first  time  he  saw  him 
after  this  suit  was  brought,  to  make  the  same  disclaimer, 
but  plaintiff  refused  to  speak  to  him.  The  court  also 
sustained  an  objection  by  plaintiff  to  this  evidence,  and 
defendant  excepted.  The  defendant  then  offered  to  show, 
in  mitigation  of  damages,  that  twelve  months  ago,  when 
this  cause  was  called  for  trial,  and  before  it  was  in  any 
manner  disposed  of,  he  had  offered  to  plaintiff  a  writing, 
signed  by  him,  in  these  words:  'Col.  Jas.  M.  Edwards — 
I  am  not  aware  that  I  have  ever  charged  you  with  perjury, 
or  willfully  swearing  falsely ;  and  if  anything  I  have  said 
will  bear  that  construction,  or  has  been  so  understood,  1 
hereby  disclaim,  as  I  have  often  publicly  done,  any  such 
intention,  and  now  offer  to  spread  this  disclaimer  on  the 
records;'  which  disclaimer  he  now  again  offered  to  plaint- 
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iff,  and  offered  to  spread  it  on  the  records  of  the  court  be- 
fore the  commencement  of  the  trial.  To  all  this  evidence 
the  plaintiff  excepted,  and  the  court  sustained  the  objec- 
tion ;  to  which  the  defendant  excepted.  The  defendant 
then  offered  all  the  above-named  disclaimers  together,  in 
mitigation  of  damages;  but  the  court  sustained  the 
plaintiff's  objection  thereto,  and  defendant  excepted. 
The  defendant  then  offered  to  read  in  evidence,  in  miti- 
gation of  damages,  said  written  disclaimer,  which  was 
admitted  not  to  be  in  compliance  with  the  statute ;  but 
the  court  sustained  an  objection  by  plaintiff  to  its  admis- 
sion, and  defendant  excepted.  There  was  other  proof  in 
the  cause,  and  the  proof  on  some  points  was  conflicting." 
The  rulings  of  the  court  to  which  exceptions  were  re- 
served, and  the  sustaining  of  the  demurrer  to  the  plea  of 
the  statute  of  limitations,  are  now  assigned  as  error. 

B.  T.  Pope,  and  M.  J.  Turnley,  for  appellant. 
Alex.  White,  and  James  B.  Martin,  contra. 

STONE,  J. — To  the  amended  complaint  the  defendant 
pleaded  the  statute  of  limitations.  To  this  plea  the 
plaintiff  demurred,  and  his  demurrer  was  sustained. 
Neither  the  plea  nor  the  demurrer  is  set  out  in  the  record; 
but,  from  the  argument  of  counsel,  we  suppose  the  plea 
was  that  the  words  charged  in  the  amendment  were 
uttered  more  than  one  year  before  the  amended  complaint 
was  filed.     The  demurrer  was  rightly  sustained. 

In  Agee  v.  Williams,  30  Ala.  636,  we  said — "The 
charge  which  he  requested  the  court  to  give,  assumes  it 
to  be  law,  that  so  far  as  the  adverse  possession  of  the  de- 
fendant is  concerned,  the  amendment  of  the  complaint  is 
to  be  regarded  as  the  commencement  of  the  suit.  But 
that  assumption  is  not  authorized  by  law.  The  amend- 
ment was  not  the  beginning  of  a  new  suit,  but  the  correc- 
tion of  a  feult  in  the  pending  suit — the  suit  commenced 
in  October,  1853.  And  if,  at  the  commencement  of  that 
suit,  the  adverse  possession  of  the  defendant  had  not  con- 
tinued for  six  years,  it  could  not  bar  a  recovery  under  the 
amended  complaint."     We  will  not  now  announce  what 
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would  be  our  conclusion,  if  the -amendment  brought  for- 
ward a  distinct  and  independent  cause  of  action.  The 
amendment  in  this  case  assumes  to  do  no  such  thing,  but 
only  varies  the  words  expressive  of  the  same  charge.  A 
necessity  to  meet  the  varying  phases  of  the  testimony, 
called  for  the  amendment,  as  we  suppose. 

The  above  authority  is  decisive  of  the  question  under 
discussion. 

[2.]  The  offer  to  prove  what  is  denominated  in  the  re- 
cord a  disclaimer,  was  correctly  overruled.  It  was  not  a 
compliance  with  the  statute.— Code,  §§  2221,  2222.  That 
statute  was  introductive  of  a  new  rule,  unknown  to  the 
common  law;  and  to  authorize  a  party  to  avail  himself 
of  it,  he  must  bring  himself  within  its  terms.  The  evi- 
dence offered  was  not  good,  either  in  defense  of  the  ac- 
tion, or  in  mitigation. — Hamilton  v.  Glenn,  1  Penn.  State 
Eep.  340. 

[3.]  Neither  did  the  court  err,  in  refusing  to  allow  the 
defendant  to  prove  that,  in  conversations  other  and  dif- 
ferent from  those  proved  against  him,  he  spoke  of  the 
plaintiff,  and  of  his  testimony  given  in  the  trial  of  the 
case  of  Bradford  v.  Stewart,  in  terms  less  offensive  to  Mr. 
Edwards,  and  more  favorable  to  his  integrity  of  purpose. 
In  suits  for  verbal  slander,  it  is  neither  a  defense  in  bar, 
nor  in  mitigation  of  damages,  that  at  some  other  time 
the  defendant  did  not  slander  the  plaintiff,  or  slandered 
him  less  maliciously. 

The  judgment  of  the  circuit  court  is  affirmed. 

This  judgment  takes  effect  as  of  3d  day  of  February, 
1858,  when  the  cause  was  submitted. 
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COUCH  vs.  ATKINSON. 

[motion  against  constable  for  failure  to  hake  money  on  execution.] 

1.  Change  of  parties  plaintiff  in  action  commenced  in  justice^  court. — In.  an  action 
commenced  before  a  justice  of  the  peace,  in  the  name  of  Wm.  H.  Couch  8f  Co. 
as  plaintiffs,  and  removed  by  appeal  to  the  circuit  court,  the  names  of  the 
partners  composing  the  firm  being  nowhere  set  out  in  the  proceedings,  the 
plaintiffs  may  declare  in  the  circuit  court  in  the  name  of  William  K  Ccntch 
individually. 

2.  Validity  of  fi.  fa.  as  affected  by  mistake  in  names  of  parties, — An  execution  in 
;favor  of  Wm.  H.  Comh  individually,  issued  by  a  justice  of  the  peace  on  a 
judgment  in  favor  of  Wm.  II.  Couch  8f  Co.,  is  not  void,  when  it  appears  that 
the  names  of  the  partners  composing  the  firm  are  nowhere  set  out  in  the 
proceedings. 

3.  Irregularities  in  judgment  and  fi.  fa.  not  available  to  constable  and  sureties. — In  a 
summary  proceeding  against  a  constable  and  his  sureties,  for  his  failure  to 
make  the  money  on  an  execution,  (Code,  §§  2601,  2603,)  the  defendants 
cannot  take  advantage  of  any  mere  irregularities  in  either  the  judgment 
or  the  execution,  which  do  not  render  the  process  void. 

Appeal  from  ttie  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  was  a  motion  for  a  summary  judgment  against 
"William  Atkinson  and  the  sureties  on  his  official  bond  as 
constable,  for  his  failure  to  make  the  money  on  an  execu- 
tion when  by  due  diligence  he  might  have  made  it,  and 
was  commenced  in  a  justice's  court.  In  the  summons 
issued  by  the  justice,  and  all  the  subsequent  proceedings 
before  him,  the  plaintifls  in  the  motion  were  styled  Wm. 
H.  Couch  &  Co. ;  but  the  names  of  the  partners  compos- 
ing the  firm  were  nowhere  stated.  The  case  having  been 
removed  by  appeal  to  the  circuit  court,  a  statement,  or 
complaint,  was  there  filed  in  the  namo  of  Wm.  H.  Couch 
individually,  to  which  the  defendant  pleaded,  and  went 
to  trial  without  objection.  On  the  trial  in  the  circuit 
court,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
introduced  as  a  witness  the  justice  of  the  peace  who  ren- 
dered the  judgment  and  issued  the  execution  thereon  on 
which  the  constable's  alleged  default  was  predicated,  and 
41 
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who  testified,  in  connection  with  his  docket,  which  he 
produced,  that  he  rendered  a  judgment,  on  the  6th 
March,  1855,  in  favor  of  Wm.  H.  Couch  &  Co.  against 
Leontine'  Sawyer;  that  he  issued  an  execution  on  this 
judgment  on  the  14th  March,  1855,  which  went  into  the 
hands  of  the  defendant  Atkinson  as  constable,  and  was 
by  him  duly  returned  "no  property  found;"  that  this 
execution  was,  by  mistake,  issued  in  the  name  of  Wm. 
H.  Couch,  instead  of  Wm.  H.  Couch  &  Co. ;  and  that 
there  was  no  judgment  on  his  docket  in  favor  of  Wm.  H. 
Couch  against  said  Sawyer.  The  justice's  docket  showed, 
that  said  judgment  was  in  favor  of  Wm.  H.  Couch  &  Co., 
but  nowhere  set  out  the  names  of  the  partners  composing 
the  firm ;  and  the  execution  thereon,  in  favor  of  Wm.  H. 
Couch,  was  also  produced.  The  plaintifi"  offered  evidence 
tending  to  show,  that  said  Sawyer,  at  the  time  said  exe- 
cution went  into  the  constable's  hands,  was  in  the  open 
possession  of  property  more  than  sufficient  to  satisfy  it ; 
and  evidence  was  indroduced  by  the  defendants  tending 
to  show,  that  said  Sawyer,  whenever  the  constable  at- 
tempted to  levy  the  execution,  concealed  his  propert3\ 
The  court  charged  the  jury,  on  all  the  evidence  adduced, 
"  that  if  they  belived  the  evidence,  they  must  find  a  ver- 
dict for  the  defendants;"  to  which  charge  the  plaintiff  ex- 
cepted, and  which  is  now  assigned  as  error. 

J.  F.  Clements,  and  R.  M.  Williamson,  for  appellant. 
Baine  &  KeSmith,  contra. 

RICE,  C.  J. — Before  the  Code,  the  law  required  that 
the  proceedings  in  a  suit,  commenced  in  a  court  of  record, 
should  set  forth  the  names  of  the  parties,  plaintiff"  and  de- 
fendant, with  such  certainty  as  to  enable  the  court  to  de- 
termine in  whose  favor  and  against  whom  to  render  judg- 
ment. Because  that  requisition  was  not  complied  with, 
a  proceeding  by  garnishment,  commenced  in  the  circuit 
<court,  against  "  the  firm  of  James  Reid  &  Co.,"  which  did 
not  anywhere  disclose  the  names  of  the  partners  compos- 
ing the  firm,  was,  on  error,  held  defective  and  quashed  by 
this  court. — James  Reid  &  Co.  v.  McLeod,  20  Ala.  577. 
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Greater  indulgences  have  been  allowed  by  this  court 
to  proceedings  before  a  justice  of  the  peace,  because  ^^our 
■statutes  are  very  comprehensive  in  curing  defects  in  proceedings 
■before  such  an  officer."  Thus,  where  a  proceeding  was  com- 
menced before  a  justice  by  Henley  &  Murphey,  without 
setting  out  their  christian  names,  it  was  held  that  the 
failure  to  set  forth  their  christian  names  was  not  a  fatal 
defect,  although,  if  it  became  necessary,  after  an  appeal 
to  a  court  of  record,  to  file  a  declaration  and  plead,  it 
would  be  required  that  the  pleadings  should  regularly  set 
out  the  names  of  the  parties. — Condry  v.  Henley  &  Mur- 
phey, 4  Stew.  &  Por.  9.  Where  a  suit  was  commenced 
before  a  justice  by  "  Charles  Snow  &  Co.,"  and  was  car- 
ried by  appeal  to  a  court  of  record,  and  the  plaintiffs  there 
filed  a  statement  setting  forth  the  persons  composing  the 
firm  of  Charles  Snow  &  Co.,  it  was  held  that  the  state- 
ment was  allowable. — Snow  &  Co.  v.  Ray,  2  Ala.  344. 

Upon  the  reasoning  employed  in  the  two  cases  last  cited, 
we  have  no  doubt,  that  a  statement,  filed  in  the  court  of 
record,  after  the  appeal  to  that  court,  in  the  name  of 
Charles  Snow  as  the  only  plaintiff,  would  have  been  held 
allowable,  although  it  be  admitted  that  a  change  of  the 
parties  was  not  allowable  in  such  cases.  In  other  words, 
where  the  plaintiff  is  described  in  the  leading  process 
issued  by  a  justice,  as  Charles  Snow  ^  Co.,  the  liberality 
shown  to  proceedings  before  a  justice,  under  our  statutes, 
requires  the  court  of  record,  to  which  the  case  may  be 
taken  by  appeal  or  certiorari,  to  allow  the  plaintiff,  by  the 
declaration  or  statement  filed,  to  give  to  the  suit  the  char- 
acter of  a  suit  either  by  Charles  Snow  &  Co.  as  a  firm,  or 
by  Charles  Snow  as  the  sole  plaiutift'.  The  "&  Co.," 
which  came  after  Charles  Snow  in  the  process,  opens  the 
door  to  explanation  by  the  pleadings  that  may  be  filed  in 
the  cause ;  but,  if  left  wholly  unexplained  by  the  process  or 
pleadings,  the  words  are  without  meaning,  and  treated  as 
surplusage. — Chapman  v.  Spence,  22  Ala.  588;  Crimm  v. 
Crawford,  29  Ala.  623 ;  Agee  v.  Williams,  30  Ala.  636 ; 
Gibson  v.  Land,  27  Ala.  117.  And  whether  the  declara- 
tion or  statement  might  be  in  the  name  of  Charles  Snow 
only,  or  in  the  names  of  Charles  Snow  and  the  other  per- 
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sons  composing  the  firm  of  Charles  Snow  &  Co.,  the  case 
would  not  be  treated  as  one  in  which  the  parties  had  been 
changed. 

Section  2142  of  the  Code  changes  the  law  above  stated, 
so  far,  but  so  far  only,  as  to  allow  partners,  who  transact 
business  under  a  common  name,  to  "6e  sued  by  their 
common  name." 

[2.]  The  suit,  judgment  and  execution  before  the  jus- 
tice, against  L.  Sawyer,  brought  to  notice  in  the  recortl 
now  before  us,  are  not  questioned  on  appeal  or  certiorari, 
or  in  any  other  direct  mode,  but  collaterally.  They  ate 
not  questioned  by  Sawyer,  the  defendant  therein,  but  by 
a  constable,  who  is  here  charged  with  not  doing  his  offi- 
cial duty  under  the  execution,  which  it  appears  was  placed 
in  his  hands.  He  contends,  that  he  is  protected,  because 
the  execution  against  Sawyer  issued  in  favor  of  William 
H.  Couch,  and  the  warrant  and  judgment  were  not  in 
favor  of  William  H.  Couch,  but  in  favor  of  William  H. 
Couch  &  Co.  It  is  true  the  warrant  and  judgment  were 
in  favor  of  William  H.  Couch  &  Co.,  but  it  is  also  true 
that  "&  Co."  is  wholly  unexplained  by  the  warrant  and 
judgment  and  proceedings  against  Sawyer;  and  that  there 
is  nothing  in  any  of  them  which  shows  or  intimates  that 
the  suit  or  judgment  against  Sawyer  was  a  suit  by  a  firm, 
except  the  mere  fact  that,  in  the  warrant  and  judgment, 
the  plaintiff  is  described  as  "William  11.  Couch  k  Co." 
IsTow,  upon  these  facts,  we  feel  bound  to  decide,  that  the 
execution  against  Sawyer  was  not  void,  although  in  favor 
of  William  H.  Couch  only,  (Garner  v.  Tiffany,  Wyman  & 
Co.,  Minor's  Rep.  167 ;)  and  that  if  the  constable  failed 
to  discharge  his  duty  under  it,  as  alleged,  he  cannot  pro- 
tect himself,  by  showing  merely  that  the  only  judgment 
against  Sawyer  was  in  favor  of  William  H.  Couch  &  Co., 
and  that  the  execution  was  in  favor  of  William  H.  Couch. 
The  officer,  in  such  cases,  cannot  avail  himself  of  mere 
irregularities  in  the  process,  which  do  not  render  it  or 
the  judgment  void. — Samples  v.  Walker,  9  Ala.  726. 

The  appellees  can  derive  no  benefit  from  the  fact,  that 
on  the  trial  of  the  proceeding  against  the  constable  and 
his  sureties,  evidence  was  adduced  tending  to  show,  that 
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eaid  "Wrii.  H.  Couch  knew  and  admitted  that  there  was 
such  a  firm  as  Wm.  H,  Couch  &  Co. ;  that  the  firm  owned 
the  claim  on  which  the  suit  against  Sawyer  was  founded; 
and  that  he  intended  and  directed  that  suit  to  he  brought 
in  favor  of  the  firm.  That  evidence  might,  perhaps,  have 
been  made  available  to  Sawyer,  before  judgment  against 
him.  But,  be  that  as  it  may,  the  constable  and  his  sure- 
ties cannot  avail  themselves  of  it  in  the  present  proceed- 
ing against  them,  nor  be  permitted,  in  that  or  in  any  other 
manner,  to  show  mere  errors  or  irregularities  in  the  judg- 
ment against  Sawyer,  which  do  not  render  that  judgment 
void. — Samples  v.  Walker,  9  Ala.  726. 

From  what  we  have  above  said,  it  is  manifest  that  the 
court  below  erred  in  its  charge  to  the  jury :  for  that  error, 
the  judgment  is  reversed,  and  the  cause  remanded. 


JOimSOi^'S  ADM'R  vs.  JOHNSON. 

[DETIXUE    for  slaves,  by  ^7IFE'S    ADXIIXISTKATOR   AGAINST  SCRVIVING   HUSBAND.] 

1.  Bequest  to  married  woman  construed  not  to  create  separate  estate. — A  clause  in  a 
will,  bequeathing  real  and  personal  property  to  the  testator's  several  daugh- 
ters, and  directing  that  the  respective  shares  "  shall  vest  absolutely  in  them 
and  their  respective  heirs  of  their  bodies  forever,"  does  not  create  a  sep- 
arate estate  in  a  daughter  who  was  married  at  the  date  of  the  will. 

2.  Admissildlity  of  parol  evidence  in  construction,  of  wiU. — Parol  evidence  is  not 
admissible  in  explanation  of  a  patent  ambiguitj  in  a  written  will;  as  to 
show  that  certain  words  were  intended  by  the  testator  to  create  separate 
estates  in  his  daughters. 

Appeal  from  the  Circuit  Court  of  Dallas- 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  the  administrator  of  Mrs, 
Jemima  Gr.  Johnson,  deceased,  against  her  surviving  hus- 
band, William  Johnson,  to  recover  certain  slaves,  together 
with  damages  for  their  detention,   which  the  plaintiff 
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claimed  as  the  separate  estate  of  his  intestate,  under  the 
will  of  her  father,  George  Phillips.  The  defendant 
pleaded,  in  short  by  consent,  non  detinei,  and  ne  unques 
administrator. 

The  will  of  said  George  Phillips,  which  was  dated  in 
September,  1834,  and  admitted  to  probate  in  Dallas 
county  on  the  12th  October,  1835,  contained  the  follow- 
ing (with  other)  provisions:  "It  is  ray  will  and  desire, 
that  all  my  just  debts  be  first  paid,  and  the  remainder  of 
my  estate,  both  real  and  personal,  to  be  managed  and 
distributed  as  follows,  within  one  year  after  my  decease : 
the  whole  of  my  estate,  both  real  and  personal,  to  be  ap- 
praised by  disinterested  persons  on  oath,  and  to  be  equally 
divided  amongst  my  beloved  wife  and  my  eight  children, 
share  and  share  alike,  viz:"  (mentioning  the  names  of 
the  children,  and  with  the  rest  Mrs.  Jemima  G.  Johnson, 
then  the  wife  of  the  defendant.)  "It  is  further  my  will 
and  desire,  that  the  shares,  or  dividends,  that  may  be 
allotted  by  said  division  to  my  diiferent  daughters,  shall 
vest  absolutely  in  them  and  their  respective  heirs  of  their 
bodies  forever." 

It  was  proved  that,  on  the  division  of  the  testator's 
property,  in  December,  1835,  under  the  provisions  of  his 
will,  some  of  the  slaves  sued  for  in  this  action  were  allot- 
ted to  Mrs.  Johnson,  and  went  into  the  possession  of  her 
and  her  husband  ;  that  the  others  in  suit  were  the  de- 
scendants of  those  so  allotted  to  her  ;  that  Mrs.  Johnson 
died  in  May,  1837  ;  and  that  all  of  said  slaves  remained 
in  the  possession  of  the  defendant,  from  that  time  until 
the  commencement  of  this  suit.  "  The  plaintiff  offered 
to  prove  to  the  court,  by  William  S.  Phillips,  who  drew 
said  will,  that  the  testator,  who  was  his  father,  had  for 
many  years  kept  a  will  provided,  to  be  ready  in  the  event 
of  his  death ;  that  at  the  time  said  will  above  set  out  was 
executed,  he  had  another  will  in  his  possession,  which 
made  the  same  disposition  of  his  property,  except  that  it 
did  not  contain  this  clause :  'It  is  farther  my  will  and 
desire,  that  the  slaves (f)  which  may  be  so  allotted  to  my 
several  daughters,  on  such  division,  shall  vest  absolutely 
in  them  and  the  heirs  of  their  respective  bodies  forever; 
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that  said  will  was  then  destroyed,  and  this  will  was  pre- 
pared to  supply  the  deficiency  iu  that ;  that  Mr.  Blevins 
had  persuaded  the  testator  that  it  was  his  duty  to  so  make 
his  will  as  to  secure  the  property  intended  for  his  daugh- 
ters to  their  separate  use,  and  to  their  children  ;  and  that 
it  was  under  the  influence  of  this  persuasion  that  he  made 
his  will  in  its  present  form,  and  changed  his  previous 
intention  as  declared  in  said  will.  The  court  refused  to 
allow  said  proof  to  be  made,  either  to  the  court  or  to  the 
jury;  and  ruled,  that  the  words  of  the  will  were  unam- 
biguous, and  had  a  fixed,  legal  signification,  which  could 
not  be  explained,  interpreted,  or  controlled  by  the  parol 
evidence ;  to  which  ruling  of  the  court  the  plaintiff"  ex- 
cepted." 

On  all  the  evidence  adduced,  the  court  charged  the 
jury  that,  if  they  believed  it,  they  must  find  a  verdict  for 
the  defendant;  to  which  charge  the  plaintiff  excepted. 
In  consequence  of  these  adverse  rulings  of  the  court, 
which  are  now  assigned  as  error,  the  plaintiff"  was  com- 
pelled to  take  a  nonsuit,  which  he  now  moves  to  set 
aside. 

John  T.  Morgan,  for  the  appellant. 
Alex.  White,  and  Wm.  M.  Byrd,  contra. 

WALKER,  J.— George  Phillips  by  his  will  directed 
the  division  of  the  remainder  of  his  estate,  both  real  and 
personal,  after  the  payment  of  debts,  among  his  wife  and 
children.  A  subsequent  clause  of  the  will  says:  "It  is 
further  my  will  and  desire,  that  the  shares,  or  dividends, 
that  may  be  allotted  by  said  division  to  my  different 
daughters,  shall  vest  absolutely  in  them  and  their  respec- 
tive heirs  of  their  bodies  forever."  Do  those  words  create 
a  separate  estate  in  the  testator's  daughter,  who  was  mar- 
ried at  the  date  of  the  will  ? 

"  The  law  favors  the  marital  rights  of  the  husband," 
and,  to  his  exclusion,  it  is  requisite  that  the  intention 
should  clearly  and  unequivocally  appear.  The  exclusion 
is  not  to  be  inferred  from  doubtful  and  equivocal  expres- 
sions.    The  court  is  not  to  speculate  upon  what  theprob- 
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able  object  of  the  donor  was;  nor  can  it  base  a  conclu- 
sion, adverse  to  the  husband's  interest,  upon  a  possibility 
or  probability.  The  tendency  of  modern  decisions  is  not 
to  relax,  but  to  restrict  the  rule.  The  principles  which 
are  above  stated  declare  a  less  stringent  test  of  the  cer- 
tainty with  which  the  intention  to  exclude  the  husband 
must  appear,  than  is  prescribed  by  many  of  the  authori- 
ties, and  some  of  them  Alabama  decisions.  It  will  be 
found  by  reference  to  the  authorities  cited  below,  that  in 
what  we  have  said  we  have  not  committed  the  fault  of 
exacting  too  much  as  necessary  to  exclude  the  husband. 
Hill  on  Trustees,  420,  421 ;  Tyler  v.  Lake,  2  Russ.  & 
Mylne,  183  ;  2  Story's  Eq.  Ju.  1381 ;  Jenkins  v.  McCon- 
ico,  26  Ala.  213 ;  Pollard  v.  Merrill  &  Eximer,  15  Ala. 
174 ;  Strong  v.  Gregory,  19  Ala.  146  ;  Cuthbert  v.  Wolfe, 
19  Ala.  373 ;  Mitchell  v.  Gates,  23  Ala.  438 ;  Hale  v. 
Stone,  14  Ala.  803 ;  Lamb  v.  Wragg  &  Stewart,  8  P.  73  ; 
Dunn  V.  Bank  of  Mobile,  2  Ala.  152 ;  Inge  v.  Forester, 
6  Ala.  418;  Bank  v.  Wilkins,  7  Ala.  589;  O'i^eal  v. 
Teague,  8  Ala.  345;  Moss  v.  McCall,  12  Ala.  630. 

For  the  sake  of  emphasis,  we  repeat  what  has  already 
been  in  substance  said,  that  the  probability  of  an  inten- 
tion to  exclude  the  husband  is  not  sufficient.  It  is  not 
enough  that  the  mind  is  inclined  by  the  arguments  drawn 
from  the  instrument  to  a  conclusion  adverse  to  the  hus- 
band's marital  rights.  For  example,  in  two  cases  in 
North  Carolina,  the  court,  though  inclined  to  think  there 
was  an  intention  to  exclude  the  husband,  refused  to  so 
decide,  upon  the  ground  that  it  could  not  be  sure  of  it. 
Rudisell  v.  Watson,  2  Dev.  430;  Ashcraft  v.  Little, 
4  Iredell,  236. 

It  is  conceded,  that  no  technical  expressions  are  requi- 
site, and  that  we  are  to  understand  all  words,  except  tech- 
nicalities, in  their  common  acceptation. 

The  word  absolute  has  various  significations,  which  it 
receives  in  popular  use.  It  means  complete,  uncondi- 
tional, not  relative,  not  limited,  independent  of  any  thing 
extraneous.  In  its  signification  of  complete,  not  limited, 
it  is  used  in  the  law  to  distinguish  an  estate  in  fee  from 
an  estate  in   remainder. — Seo  Webster's  and  Johnson's 
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Dictionaries,  and  the  British  Enc3''clopedia — absolute.  In 
its  signification  of  unconditional,  it  describes  a  bond,  or 
conveyance,  or  estate,  without  condition.  In  its  signifi- 
cation of  "  not  relative,"  it  describes  the  rights  of  man  in 
a  state  of  nature,  as  contradistinguished  from  those  which 
pertain  to  him  in  his  social  relations.  In  its  sense  of  inde- 
pendent of  any  thing  extraneous,  it  is  used  in  algebra  to 
designate  "  any  pure  number  standing  without  the  con- 
junction of  literal  characters."  It  is  in  this  last  significa- 
tion that  the  word  is  supposed  to  import  an  exclusion  of 
the  husband's  marital  rights.  If  that  signification  were 
known  to  have  been  the  one  designed  by  the  testator,  it 
is  by  no  means  certain  that  it  would  import  an  exclusion  of 
the  husband.  It  would  rather  characterize  a  pure  estate, 
unmixed  and  unconnected  with  any  peculiarities  or  qualifi- 
cations ;  a  naked  estate,  freed  from  every  qualification  and 
restriction,  in  Ihe  donee.  This  was  the  light  in  which 
the  word  was  regarded  by  the  judges  who  delivered  the 
opinions  in  the  two  cases  of  Hamilton  v.  Bishop  &  Fly, 
8  Yerg.  40,  and  Rudisell  v.  Watson,  2  Dev.  Eq.  432.  In 
both  of  these  decisions,  the  judges  use  the  word  absolute 
to  describe  the  estate  given  to  a  married  woman  without 
the  exclusion  of  the  husband,  in  contradistinction  to  an 
estate  qualified  with  that  exclusion ;  a  sense  precisely  the 
opposite  of  that  sought  to  be  given  it  in  this  case. 

We  doubt  whether  the  word  absolute  is  ever  used  in  a 
sense  which  would  import  an  exclusion  of  the  marital 
rights.  But  it  is  certainly  not  clear  that  it  is  used  in  such 
a  sense  in  the  will  under  consideration.  This  would  be 
sufiicient,  under  the  rule,  to  defeat  the  argument  for  a 
separate  estate.  The  case,  however,  against  the  appel- 
lant is  much  stronger.  The  most  usual  acceptation  of 
absolute,  when  used  in  reference  to  estates,  is  certainly  not 
independent,  but  the  opposite  of  partial  or  conditional. 
Thus,  we  say  one  takes  the  absolute  estate,  not  an  estate 
for  life ;  or  an  absolute  estate,  not  a  mortgage.  If  it  is 
ever  used  to  designate  an  estate  vested  in  a  married  wo- 
man, with  the  superadded  characteristic  of  the  husband's 
exclusion,  it  is  a  most  rare,  and,  it  seems  to  us,  rather 
strained  application  of  the  term. 
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Eycroft  v.  Christie,  3  Beavan,  238,  and  ex  parte  Abbot, 

1  Deacon,  338,  are  cases  bearing  directly  upon  the  ques- 
tion of  tlie  force  of  the  word  absolute^  and  denying  its 
capacity  to  effect  the  husband's  exclusion. 

There  is  s^.  dictum  in  the  case  of  Furlow's  Adm'r  v.  Mer- 
rill, 23  Ala.  705,  715,  as  to  the  signification  which  the 
words,  "  I  give  to  my  daughter,  Cynthia  Hill,  one  negro 
girl  named  Ann,  together  with  all  her  increase,  entirely  for 
ray  daughter  and  her  children,"  would  have  had  if  stand- 
ing alone.  The  word  entirely  has  a  location  which  makes 
it  descriptive  of  the  enjoyment  of  the  property,  and 
not  of  the  title ;  and  it  may  have  been  supposed  to  have 
the  effect  of  giving  the  whole  exclusive  use  or  enjoy fnent 
of  the  property  to  the  feme  covert  and  her  children,  and 
therefore  to  exclude  the  husband. — Blacldaw  v.  Laws, 

2  Hare,  40.  The  word  "entirely,"  in  that  connection, 
certainly  affords  no  analogy  for  the  interpVetation  of  the 
word  "absolutely,"  when  it  qualifies  the  vesting  of  the 
title.  For  the  word  "absolutely,"  when  qualifying  the 
vesting  of  the  title,  does  not,  as  we  have  seen,  in  ordinary 
acceptation,  import  an  exclusion  of  the  husband,  and  cer- 
tainly does  not  necessarily  imply  such  exclusion.  The 
words  "only,"  in  Ikelheimer  v.  Ozley,  26  Ala.  336;  and 
"exclusively,"  in  Gould  v.  Hill,  18  Ala.  84;  and  "inde- 
pendent," in  Margetts  v.  Barringer,  7  Simon,  482  ;  and 
"  to  and  for  her  use,  benefit,  and  right,  and  of  the  heirs 
aforesaid,  without  let,  hinderance,  or  molestation  what- 
ever," in  Kewman  v.  James,  12  Ala.  29,  are  not  like  or 
equivalent  in  meaning  to  the  words  here  used.  They 
are  all  words  which  necessarily  point  to  the  exclusion  of 
any  other  right  than  the  wife's.  The  word  absolutely,  as 
we  have  already  explained,  is  an  appropriate  expression 
for  the  exclusion  of  the  idea,  that  the  estate  was  either 
partial  or  conditional.  "Only,"  "independently,"  "with- 
out let,  molestation,  or  hinderance  whatever,"  are  not 
words  appropriate  to  describe  the  duration  or  uncondi- 
tional character  of  the  estate,  and  are  regarded  as  neces- 
sarily implying  an  intention  to  exclude  the  husband, 
because  they  do  not  reasonably  imply  any  thing  else. 
The  words  in  this  case  are  much  more  reasonably  suscept- 
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ible  of  a  different  meaning,  and,  of  course,  cannot  be  said 
to  necessarily  imply,  or  to  unequivocally  and  clearly 
indicate,  the  intention  to  exclude  the  husband's  marital 
rights. 

We  are  not  to  speculate  upon  the  probability  that  the 
testator  intended  to  exclude  the  husband.  The  fact  that 
the  testator,  after  vesting  the  title  under  his  will  alike  in 
all  the  objects  of  his  bounty,  went  on  to  make  the  further 
and  other  provision  in  reference  to  his  daughter,  is  an 
equivocal  circumstance,  which  may  be  attributed  to  a 
desire  to  render  the  estates  of  his  daughters  separate,  or 
to  a  desire  to  create  an  estate  tail.  Perhaps  it  would  be 
difficult  to  distinguish  between  the  weight  of  probability 
in  favor  of  either  hypothesis.  The  latter  is  somewhat 
fortified  by  the  fact,  that  the  technical  words  requisite  to 
create  an  estate  tail  are  used.  But,  if  there  was  a  proba- 
bility, which  inclines  the  mind,  without  fully  and  clearly 
convincing  it,  in  favor  of  the  intention  to  make  the  estate 
separate,  it  would  not  be  enough.  For  the  rule,  that  the 
intention  must  be  clear,  is  one  founded  upon  the  common- 
law  doctrine,  that  the  husband's  marital  rights  are  to  be 
favored,  and  that  separate  estates  are  in  derogation  of 
right ;  and  that,rule  is  so  sustained  by  authority,  that  no 
court  can  disregard  it,  in  a  case  where  the  rights  of 
the  parties  are  governed  by  the  common  law.  We  are 
not  permitted  by  that  rule  to  speculate  upon  the  proba- 
bilities. 

It  must  be  admitted,  that  our  argument  allows  no  effect 
to  the  word  absolutely,  and  that  in  the  construction  of 
wills  it  is  always  a  duty  to  strive  to  allow  some  effect  to 
all  the  words.  But  the  authorities  show,  that  the  courts 
prefer  to  deny  any  actual  effect  to  such  a  word  as  abso- 
lutely, for  instance,  rather  than,  upon  a  word  of  equivocal 
and  doubtful  meaning  at  most,  to  build  a  separate  estate. 
The  creation  of  a  separate  estate  has  been  denied,  although 
all  effect  was  thus  taken  away  from  the  following  expres- 
sions: "To  remain  in  peaceable  possession,  to  her  own 
use  and  benefit,"  (Mitchell  v.  Gates,  23  Ala.  43;)  "to 
pay  the  same  into  their  own  yroper  and  respective  hands,  to 
and  for  their  own  respective  use  and  benefit,"  (Tyler  v. 
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Lake,  supra;)  "to  her  own  proper  use  and  benefit," 
(Blacklow  V.  Laws,  2  Hare,  40  ;)  "  all  to  be  for  her  and 
heirs'  proper  use,"  (Rudisell  v.  Watson,  2  Dev.  Eq.  430  ;) 
"but  the  said  gift  to  extend  to  no  other  person,"  (Ash- 
craft  V.  Little,  4  Ired.  Eq.  236  ;)  "  for  the  use,  benefit  and 
behoof  of,"  (Torbert  v.  Twinning,  1  Yeates,  432;)  "to 
have  the  use  and  benefit  of  the  labor  and  services  of  the 
said  slaves,  and  all  the  proceeds  thereof,  during  her  life," 
(Hale  V.  Stone,  14  Ala.  803.)  Such  words  are  often  used 
merely  by  way  of  emphasis,  and  it  is  not  improbable  that 
absolutely  is  used  in  that  way  in  this  case. — Mitchell  v. 
Gates,  23  Ala.  438  ;  Tyler  v.  Lake,  supra. 

While  we  do  not  commit  ourselves  to  all  the  cases  cited, 
and  while  we  admit  that  there  are  many  cases  which  can 
not  be  reconciled  with  some  of  them  ;  yet  they  serve  as 
illustrations  of  the  position,  that  the  court  will  rather 
deny  any  efltect  to  an  ambiguous,  equivocal  expression, 
than  predicate  a  separate  estate  upon  a  mere  probable 
inference.  Indeed,  w'hile  the  cases  agree  very  well  as  to 
the  general  rule  Avhich  governs  in  determining  the  question 
of  a  separate  estate,  they  are  not  at  all  in  harmony  in  the 
application  of  the  rule.  There  is,  perhaps,  no  branch  of 
law,  upon  which  there  is  such  a  bewildering  variety  of 
decisions;  yet  we  believe  there  are  none  which  go  far 
enough  to  sustain  the  right  of  the  plaintiff  in  this  case. 

We  do  not  wish  to  be  understood  as  saying  there  must 
be  some  word  of  itself  excluding  the  husband's  right. 
The  question  is  one  of  intent,  and  may  be  gathered  from 
a  view  of  the  entire  instrument  in  all  its  parts.  "  And  it 
is  sufiicient  that  the  intent  was  to  secure  the  property  to 
the  use  of  the  w^ife,  in  such  a  mode  as  to  be  inconsistent 
with  the  enjoyment  of  the  gift  by  the  husband,  or  with 
the  exercise  of  dominion  over  it  by  him." — Williams  v. 
Maull,  20  Ala.  729.  But  we  Wok  to  the  will  in  this  case 
in  vain  for  any  thing  which  shows  with  clearness  the  in-  , 
tention  to  interfere  with  the  dominion  of  the  husband,  or 
to  exclude  his  ris-ht. 

[2.]  The  parol  evidence  was  not  admissible  to  control 
the  construction  of  the  will.     Whatever  ambiguity  there 
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may  be,  is  patent ;  and  parol  evidence  is  not  admissible  for 
its  explanation. — Abercrombie  v.  Abercrombie,  27  Ala. 
Eep.  489. 

The  judgment  of  the  court  below  is  affirmed. 


THRASHER  vs.  mORAM  and  WIFE. 

[dktixue  for  slaves.] 

1.  Husbancfs  rigid  to  reduce  wife's  choses  in  action  to  possesaion. — The  wife  cannot, 
by  any  proceeding  recognized  and  enforced  in  a  court  of  law,  deprive  the 
husband  of  his  common-law  right  to  reduce  to  possession  during  coverture 
her  choses  in  action  ;  consequently,  in  an  action  brought  by  husband  and 
wife  jointly,  to  recover  slaves  belonging  to  the  wife,  the  facts  that  they 
were  living  separate  and  apart  from  each  other,  and  that  the  suit  was  pros- 
ecuted against  the  wishes  of  the  wife,  are  irrelevant  and  immaterial. 

2.  Objection  to  deposition  on  account  of  defects  in  certificate  of  covimis&ioner . — It  is  no 
objection  to  a  deposition,  (Code,  §§  2322,  2323,)  that  it  is  not  affirmatively 
shown  that  the  answers  of  the  witness  were  reduced  to  writing,  either  by 
the  commissioner,  the  witness,  or  some  impartial  person,  as  nearly  as  may 
be  in  the  language  of  the  witness  :  if  the  answers  contain  no  marks  of  sus- 
picion on  their  face,  these  requirements  of  the  statute  will  be  presumed  to 
have  been  complied  with,  in  the  absence  of  evidence  to  the  contrary. 

3.  Authentication  of  foreign  transcript. — A  certificate  of  "  the  chairman  and  pre- 
siding justice  of  the  court  of  pleas  and  quarter-sessions"  of  a  specified 
county  in  North  Carolina,  appended  to  a  transcript  which  purports  to  con- 
tain '*  certain  entries  upon  the  minutes  of  said  court  concerning  the  pro- 
bate "  of  a  will,  to  the  effect  that  the  clerk,  "  whose  name  appears  to  the 
foregoing  certificate,  was  at  the  time  of  signing  such  certificate,  and  still  is, 
the  true  and  lawful  clerk  of  said  court,  duly  elected,  appointed,  and  quali- 
fied ;  that  his  signature  is  genuine,  and  his  certificate  in  proper  form  ;  and 
that  the  above  is  a  true  impression  of  the  seal  of  said  court," — is  a  substan- 
tial compliance  with  the  requisitions  of  the  act  of  congress  respecting  the 
authentication  of  foreign  transcripts. 

4.  Presumption  in  favor  of  regularity  of  foreign  probate. — The  courts  of  this  State 
will  presume,  in  favor  of  the  regularity  of  the  foreign  probate  of  a  will, 
which  was  admitted  to  probate  as  a  valid  will  of  personalty,  after  the  trial 
of  an  issue  devisavit  vel  non,  that  there  was  a  good  and  valid  reason  for  the 
particular  verdict  and  judgment  rendered. 

5.  Effect  of  foreign  probate  of  ivill  as  evidence. — The  foreign  probate  of  a  will 
assuming  to  pass  personal  property,  which  probate  contains  nothing  re- 
strictive of  its  operation,  so  far  establishes  the  will,  as  to  uphold  the 
bequests  contained  therein. 
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6.  Sale  by  tenant  for  life. — A  sale  of  personal  property,  by  one  having  a  life 
estate  or  other  partial  interest  therein,  does  not  affect  the  title  of  the 
remainder-man. 

7.  Gemral  rules  of  construction  of  wills. — The  general  rules  for  construing  wills 
are,  that  effect  must,  of  possible,  be  given  to  the  intention  of  the  testator, 
to  be  gathered  from  the  whole  instrument;  that  the  general  intent  must 
prevail  over  the  particular ;  that  clauses  apparently  conflicting  must,  if 
possible,  be  so  reconciled  as  to  make  each  one  operative  ;  and  that,  in  case 
of  irreconcilable  repugnancy,  the  latter  clause  shall  prevail  over  the 
former. 

8.  Bequest  construed  as  not  creating  collective  estate  in  widow  and  children. — Under  a 
will,  by  which  the  testator  first  bequeathed  and  devised  to  his  wife,  "  for 
her  comfortable  maintenance,  and  for  the  comfortable  maintenance  of  her 
family,  and  to  enable  her  suitably  to  educate  her  children,"  a  plantation, 
several  slaves,  and  other  personal  propei'ty,  "during  her  natural  life  or 
widowhood,  or  until  my  [his]  children  by  her  come  of  age  or  marry  ;"  by 
another  clause,  devised  to  his  youngest  son  the  same  plantation,  describing 
it  as  "  all  that  parcel  of  land  hitherto  specified  and  set  apart  for  the  use  of 
my  [his]  wife  and  younger  children,  still  allowing  to  his  mother  during  her 
widowhood  all  that  interest  necessary  for  her  maintenance  and  comfort ;" 
and,  by  a  third  clause,  directed  that  his  youngest  daughter  should  be 
maintained  and  educated  "  out  of  the  proceeds  of  the  property  aboved  de- 
scribed,'- and,  "  when  she  shall  have  come  of  age  and  married,"  that  she 
should  be  furnished  with  certain  specified  articles  of  personal  property, — 
held,  that  these  clauses  did  not  create  a  collective  estate  in  the  widow  and 
children. 

9.  Legacy  held  vested,  and  not  contingent. — Under  a  bequest  to  the  testator's  wid- 
ow, during  life  or  widowhood,  and  "  upon  the  termination  of  her  right, 
either  by  marriage  or  by  death,  that  then  all  the  remainder  of  the  finally 
undevised  perishable  property  be  divided  btween  "  his  youngest  son  and 
daughter,  the  children  take  a  vested  legacy. 

10.  Assent  of  executor  to  legacy. — Where  slaves  are  bequeathed  to  the  testator's 
widow  during  life  or  widowhood,  with  a  vested  remainder  to  his  two  young- 
est children,  and  a  further  provision  that,  in  the  event  of  the  death  of  either 
child  before  attaining  its  majority,  "  the  survivor  shall  be  sole  heir  or  heir- 
ess," an  assent  by  the  executor  to  the  widow's  legacy  is  an  assent  to  the 
legacy  to  the  remainder-men,  and  to  the  interest  which  the  survivor  of 
them  takes  under  the  last  provision. 

11.  Husband's  marital  rights. — The  husband's  marital  rights  attach  to  a  slave  in 
which  his  wife  has  a  vested  remainder,  when  the  slave  is,  at  the  time  of  the 
marriage,  in  the  possession  of  the  tenant  for  life  with  the  assent  of  the  exec- 
utor :  secus,  if  the  slave,  at  the  time  of  the  marriage,  is  in  the  possession  of . 
a  third  person,  who  claims  adversely  to  the  wife  under  a  purchase  from  the 
tenant  for  life. 

Appeal  from  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  John  N".  Ingram  and  Mar- 
tha, his  wife,  to  recover  certain  slaves,  together  with 
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damages  for  their  detention,  which  the  plaintiffs  claimed 
under  the  will  of  "William  S.  Alexander,  deceased,  who 
was  the  father  of  Mrs.  Ingram,  and  who  died  in  North 
Carolina,  in  1827 ;  which  will  contained  the  following 
provisions: 

'■^Imprimis,  it  is  my  will  and  pleasure,  that  my  wife 
Martha  retain  possession,  and  enjoy,  without  let  or  mo- 
lestation, her  bed  and  furniture,  and  all  other  property 
which  she  possessed  at  the  time  of  her  marriage ;  to  which 
property  I  relinquished  at  that  time,  by  a  written  agree- 
ment or  contract  now  in  my  possession,  all  claim ;  and 
further  to  enable  my  beloved  wife  to  have  an  independent 
home,  and  that  she  and  [her]  family  may  be  in  comforta- 
ble circumstances  when  I  am  dead  and  gone,  I  will  and 
bequeath  to  my  said  wife  Martha,  for  her  comfortable 
maintenance,  and  for  the  comfortable  maintenance  of  her 
family,  and  to  enable  her  to  suitably  educate  her  children, 
all  that  plantation  known  as  the  "Newell  plantation,' 
including  the  'Reed  tract,'  containing  each  about  130  or 
140   acres ;    also,    including  two   lots   of  Robert  Davis' 
plantation,  containing  45  acres  each,  and  adjoining  to 
each   other;    also,    all    the    aforesaid    tracts,    adjoining 
together,  and  supposed  to  contain  in  all  about  420  acres ; 
two  horses,  (her  choice,)  her  saddle  and  bridle,  four  milk- 
cows,  (her  choice  of  my  stock,)  six  head  of  sheep,  all  my 
hogs  that  are  at  Robert's  plantation,  two  plows,  two  pairs 
of  horse-gear  to  serve  two  plows,  one  pair  of  iron-hung 
double-trees,  two  single-trees  and  clevises,  one  ax,  four 
hoes,  one  mattock,  one  iron-wedge,  two  feather  [beds] 
and   furniture,  with  their   steads,  one   walnut   chest   of 
drawers,  one   square   walnut   table,    (viz.,   my  common 
dining  table,)   six  Windsor   chairs,  one   fire   shovel   and 
tongs,  one  pair  of  fire-dogs,  loom  and  tackling,  all  the 
cupboard  and  kitchen  furniture,  one  big  wheel,  one  little 
spinning-wheel,  one  clock  reel,  one  candlestick  and  snuf- 
fers, six  silver  table-spoons,  six  silver  tea-spoons,  one  large 
oak  chest,  one  Bible,  two  medical  books,  (viz.,  Bache's 
Family  Physician^  and  EwelVs  Lady's  ComjMyiion,)  and  one 
(Jonfessmi  of  Faith;  also,  in   addition  to  the  preceding 
farming  utensils,  two  bull-tongue  plows,  in  order  to  the 
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profitable  use  of  the  above  landed  property,  &c.  I  further 
will  and  bequeath  to  my  said  wife  Martha  the  following 
family  of  negroes — Smith  aud  his  wife,  Fanny,  and  their 
five  children,  viz.,  Abigail,  Abraham,  Caroline,  Adeline, 
and  Henry — during  her  natural  life  or  widowhood,  or 
until  my  children  by  her  shall  come  of  age  or  marry.  In 
the  same  manner,  and  under  the  same  conditions,  all  the 
previous  devises  made  to  my  wife  is  to  be  understood. 
Should  my  wife  marry  again,  my  will  is,  that  all  the 
property  hitherto  to  her  devised  revert  back  into  my 
estate,  and  be  reserved  as  a  fund  for  the  maintenance  and 
final  advancement  of  my  children  by  my  said  wife  Martha. 

"item,  I  will  and  bequeath  to  my  beloved  son  Koscius- 
ko, his  heirs  and  assigns  forever,  all  that  parcel  of  land 
consisting  of  the  several  tracts  hitherto  specified  and  set 
apart  for  the  use  of  my  wife  and  younger  children  ;  still 
allowing  to  his  mother,  during  her  remaining  my  widow, 
all  that  interest  necessary  for  her  maintenance  and  com- 
fort. 

"  Item,  I  devise  that  my  daughter  Martha  be  maintained 
and  educated  out  of  the  proceeds  of  the  property  above 
devised;  and  when  she  shiill  have  come  of  age  and  mar- 
ried, that  she  be  furnished  a  feather  bed  and  furniture,  a 
horse  and  saddle,  a  cow,  and  one  negro  girl,  viz.,  Caro- 
line, or  Adeline. 

"  Item,  I  devise  that  my  Sopman  plantation,  consisting 
of  200  acres,  be  sold  at  the  discretion  of  my  execu- 
tors, and  the  moneys  put  to  interest,  and  reserved  as  a 
fund  for  the  liberal  education  of  my  youngest  son,  Kosci- 
usko, provided  that  measure  shall  appear  advisable. 

'■^  Item,  I  devise  that,  upon  the  extermination  oi  the  right 
of  my  wife  to  the  property  hitherto  devised,  either  by 
marriage  or  by  death,  that  then  all  the  remainder  of  the 
finally  undisposed  of  perishable  property  be  divided  be- 
tween my  above-named  son  and  daughter,  in  that  propor- 
tion that  my  son  possess  two  thirds  of  the  whole,  and  my 
daughter  one  third. 

^'-  Item,  my  will  is,  that  if,  in  the  judgment  of  my  exec- 
utors, the  capacity  of  my  youngest  son,  Kosciusko,  shall 
be  promising  for  a  liberal  education,  and  the  measure  be 
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forbidden  by  no  special  reason,  that  in  that  case  he  be 
pat  to  a  grammar-school,  under  the  direction  of  my  exec- 
utors, and  his  education  duly  prosecuted  to  the  above  issue. 

'■'•  Item,  I  devise  that  if  one  of  the  above-named  children 
die  before  he  or  she  shall  come  of  age,  that  the  survivor 
shall  be  the  sole  heir  or  heiress ;  and  should  neither  sur- 
vive to  come  of  age,  that  then  the  whole  property  revert 
into  my  estate,  to  be  equally  divided  amongst  my  chil- 
dren, accounting  my  daughter  Theresa's  family  one. 

"Having  disposed  of  my  wife  and  younger  children, 
as  their  interest  and  endowment  are  necessarily  involved 
with  hers,  I  proceed  to  the  case  of  my  elder  children," 
&c.  (The  remaining  clauses  of  the  will  contained  provis- 
ions in  favor  of  the  testator's  elder  ^children,  which  are 
not  considered  by  the  court  as  influencing  the  construc- 
tion of  the  clauses  above  set  out,  and  which  are  therefore 
omitted  as  immaterial.) 

The  action  was  commenced  on  the  30th  March,  1854. 
Issue  was  joined  on  the  ^\q^  oi  non  detinet.  "with  leave 
to  either  party  to  give  any  special  matter  in  evidence." 
The  slaves  in  controversy  were  two  of  the  children  of  the 
girl  Abigail,  mentioned  in  the  second  clause  of  the  will, 
(which  is  the  first  of  the  clauses  above  set  out,)  and  were 
shown  to  be  in  the  defendant's  possession  at  the  com- 
mencement of  the  suit.  It  was  proved  by  the  plaintiffs, 
that  the  girl  Abigail  was  sold  by  Mrs.  Alexander,  the  tes- 
tator's widow,  in  North  Carolina,  in  1833,  to  one  Wm.  C 
Means,  and  brought  by  him  to  Alabama ;  that  Mrs.  Alex- 
ander died  in  1853,  having  never  married  a  second  time; 
that  Kosciusko,  the  testator's  j'oungest  sou,  died  in  1836, 
in  his  thirteenth  or  fourteenth  year;  and  that  Martha,  the 
testator's  youngest  daughter,  married  said  John  N.  In- 
gram, in  North  Carolina,  in  1840. 

The  defendant  filed  the  following  interrogatories  to  the 
plaintiffs:  1st,  (to  each  of  said  plaintiffs,)  "Are  you  liv- 
ing together  as  husband  and  wife,  or  were  you  so  livino- 
together  when  this  suit  was  brought?"  2d,  (to  Mrs.  In- 
gram alone,)  "Was  this  suit  brought  with  your  knowledge 
and  consent?  State  whether  it  is  being  prosecuted  at 
your  instance,  and  whether  you  do  not  desire  it  to  be 
42 
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dismissed."  The  court  refused  to  compel  Mrs.  Ingram 
to  answer  these  interrogatories,  but  ruled  the  defendant 
to  trial  on  the  answer  of  Mr.  Ingram  alone ;  to  which 
ruling  of  the  court  the  defendant  excepted. 

Before  going  into  the  trial,  the  defendant  moved  the 
court  to  suppress  several  of  the  plaintiiFs'  depositions, 
on  the  following  grounds:  "1st,  because  the  caption  of 
each  of  said  depositions,  and  the  certificate  of  the  com- 
missioners, do  not  show  that  the  several  witnesses  were 
sworn  as  required  by  law ;  2d,  because  the  certificates  to 
each  of  said  depositions  do  not  show  that  the  testimony 
of  the  witnesses  was  taken  down  by  the  commissioners, 
or  by  the  witnesses,  or  by  any  one  in  the  presence  of  the 
commissioners,  and  in  the  language  of  the  witnesses  as 
nearly  as  may  be ;  and,  3d,  that  the  said  several  certifi- 
cates do  not  show  that  the  said  several  depositions  were 
taken  in  the  mode  required  by  law."  The  court  overruled 
the  objections,  and  allowed  the  depositions  to  be  read  in 
evidence  to  the  jury;  and  exceptions  were  reserved  by 
the  defendant  to  the  decision.  The  depositions  thus  ob- 
jected to  were  five  in  number;  the  captions  and  certifi- 
(?ates  thereto  being  as  follows: 

"  John  E".  Ingram,  and  \     In  Coosa  Circuit  Court,  Ala- 
;,  Martha  S.  Ingram  I  bama.     Deposition  of  Wm.  C. 

vs.  i  Means,  witness  sworn  and  exam- 

William  A.  Thrasher.  }  ined  1st  December,  1856,  at  Har- 
risburg  depot,  Cabarras  county,  Kortli  Carolina,  under  and 
by  virtue  of  a  commission,"  &c.,  (properly  describing  it,) 
"  to  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.  William  C.  Means,  of  Cabarras  county,  North 
Carolina,  being  first  sworn  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  doth  depose  and  say  as 
follows,"  &c. 

"  I,  Samuel  C.  Harris,  one  of  the  commissioners  named 
in  the  case  above  stated,  do  hereby  certify,  that  the  evi- 
dence of  the  witness  Wm.  C.  Means  was  taken  down  un- 
der oath,  and  subscribed  by  him  in  my  presence,  on  the 
Ist  December,  1856,  at  Ilarrisburg  depot,  Cabarras  coun- 
ty, North  Carolina;  and  that  I  have  personal  knowledge 
of  said  witness.     Witness  mj^  hand  and  seal,"  &c. 
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Each  of  the  other  depositions  contained  a  similar  cap- 
tion, and  a  final  certificate  in  these  words :  "  Examination 
taken,  reduced  to  writing,  subscribed,  and  sworn  to,  be- 
fore me,  this  8th  day  of  April,  1856,  as  witness  ray  hand 
and  seal ;  knowing  the  witness  to  be  the  identical  person 
mentioned  in  the  commission." 

The  plaintiffs  offered  in  evidence  a  certified  transcript 
from  the  records  of  "  the  court  of  pleas  and  quarter-ses- 
sions "  of  Cabarras  county,  North  Carolina,  showing 
"  certain  entries  upon  the  minutes  of  the  said  court  con- 
cerning the  probate  of  the  last  will  and  testament  of  Wm. 
S.Alexander,  deceased,  which  entries  are  as  follows:" 
Ist,  an  order  appointing  Daniel  Coleman  guardian,  pen- 
dente lite,  of  Kosciusko  and  Martha,  infant  children  of  said 
decedent ;  2d,  an  order,  made  on  the  production  of  the 
decedent's  will,  and  a  caveat  entered  by  Daniel  Coleman, 
"that  the  same  be  submitted  to  a  jury  upon  the  issue 
devisavit  vel  no7i ; ''  3d,  the  verdict  of  the  jury,  in  these 
words :  "  They  find  the  paper  writing  in  the  following 
words  and  figures,"  &c.,  (setting  out  the  will,)  "  to  be  the 
last  will  and  testament  of  "Wm.  S.  Alexander,  deceased, 
as  to  his  personal  estate,  and  not  as  to  his  real  estate,  and 
that  he  did  bequeath  as  therein  mentioned ;  "  and,  4th, 
the  judgment  and  decree  of  the  court,  in  these  words : 
"Whereupon  the  court  adjudged,  that  the  same  be  admit- 
ted to  probate.  And  L.  H.  Harris  came  into  open  court, 
and  renounced  his  right  to  execute  said  will ;  and  Al- 
phonso  Alexander  and  Philander  Alexander,  the  other 
executors  therein  named,  were  duly  qualified,  and  letters 
testamentary  ordered  to  issue  to  them."  All  of  these 
entries  purported  to  have  been  mode  on  the  15th  January-, 
1827.  The  transcript  contained  another  entry,  purport- 
ing to  be  made  at  the  January  term  of  said  court,  1856, 
on  a  writ  of  procedendo  from  "  the  superior  court  of  law  of 
said  county,"  commanding  an  amendment  nunc  pro  time 
of  the  probate  of  the  will,  so  as  to  make  it  show  that  the 
jury  were  "  empaneled  and  sworn." 

To  this  transcript  the  following  certificates  were  ap- 
pended : 
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"  State  of  North  Carolina,  )      1,  J.  W.  Scott,   clerk  of 
Cabarras  county.  /the  court  of  pleas  and  quar- 

ter-sessions for  the  county  aforesaid,  do  hereby  certify, 
that  this  and  the  preceding  pages  contain  a  fall  and  per- 
fect transcript,  in  the  words  and  figures  of  the  original,  of 
the  record  of  the  probate  of  the  last  will  and  testament  of 
William  S.  Alexander,  deceased,  in  the  office  containing 
the  records  of  said  court,  and  also  of  the  order  of  amend- 
ment made  at  the  January  term  of  said  court,  1856,  by 
authority  of  which  the  said  record  of  probate,  originally 
imperfect,  was  amended  and  made  perfect  as  therein  men- 
tioned.    In  testimony  whereof,"  &c. 

"  State  of  North  Carolina,  \      I,  R.  C.    Cook,  chairman 
Cabarras  count3^  /and  presiding  justice  of  the- 

co'urt  of  pleas  and  quarter-sessions  for  the  county  afore- 
said, do  hereby  certify,  that  J.  W.  Scott,  whose  name 
appears  to  the  foregoing  certificate,  was  at  the  time  of 
signing  such  certificate,  and  still  is,  the  trne  and  lawful 
clerk  of  the  said  court  of  pleas  and  quarter-sessions  for 
the  county  of  Cabarras,  duly  elected,  appointed,  and 
qualified ;  that  his  signature  is  genuine,  and  his  certifi- 
cate in  proper  form  ;  and  that  the  above  is  a  true  im- 
pression of  the  seal  of  said  court.  In  testimony  where- 
of," &c. 

"  State  of  North  Carolina,  \      I,  J.  W.  Scott,  clerk  of  the 
Cabarras  county.  /court  of  pleas   and  quarter- 

sessions  for  the  county  of  Cabarras,  do  hereby  certify, 
that  R.  C.  Cook,  whose  attestation  appears  to  the  above 
and  foregoing  certificate,  was,  at  the  time  of  giving  and 
attesting  such  certificate,  the  true  and  lawful  chairman 
of  said  court;  that  his  signature  is  genuine,  and  his  cer- 
tificate in  due  form  of  law.     In  testimony  whereof,"  &c. 

The  defendant  objected  to  the  admission  of  this  tran- 
script as  evidence,  on  the  following  grounds :  "  Ist,  be- 
cause there  was  no  evidence  that  there  was  such  a  court 
in  North  Carolina,  or  that  it  was  a  court  of  record;  and, 
2cl,  because  the  certificates  to  said  transcript  were  not 
sufficient  to  authorize  the  reading  of  the  same  in  evi- 
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•denoe."     The  court  overruled  the  objectiotis,  and  admit- 
ted the  transcript;  to  which  the  defendant  excepted. 

The  phiintiffs  also  read  in  evidence,  "  from  the  statute 
Jaws  of  Xorth  Carolina,"  a  section  in  these  words  :  ■"  The 
■court  of  pleas  and  quarter-sessions  shall,  within  their  re- 
spective counties,  take  probate  -of  wills,  and  order  the- 
same  to  be  recorded  in  proper  books  kept  for  that  pur- 
pose ;  and  shall  make  such  orders  for  issuing  letters  test- 
amentary, and  letters  of  administration,  to  the  persons 
entitled  to  the  same;  which  shall  be  signed  and  issued  by 
the  clerk  of  the  court."  The  defendant  then  read  in  evi- 
dence, "from  the  statute  laws  of  J^orth  Carolina,"  the 
following  sections:  "No  last  will  or  testament  shall  be 
good  or  sufficient,  in  law  or  equity,  to  convey  or  give  any 
estate,  real  or  personal,  unless  such  last  will  shall  have 
been  written  in  the  testator's  lifetime,  and  signed  by  him, 
or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion, and  subscribed  by  two  witnesses  at  least,  no  one  of 
whom  shall  be  interested  in  the  devise  or  bequest  of  said 
•estate;  or  unless  such  last  will  and  testament  be  found 
among  the  valuable  papers  and  eft'ects  of  any  deceased 
person,  or  shall  have  been  lodged  in  the  hands  of  any  per- 
son for  safe-keeping,  and  the  same  shall  be  in  the  hand- 
writing of  such  deceased  person,  with  his  name  subscribed 
thereto,  or  inserted  in  some  part  of  said  will  ;  and  if  such 
handwriting  ^hall  be  proved  by  three  credible  witnesses, 
•who  veril}'^  believe  such  will  and  every  part  thereof  to  be 
in  the  handwriting  of  the  person  whose  will  it  appears 
to  be,  such  will  shall  be  sufficient  to  give  and  convey  real 
and  personal  estate."  The  time  when  these  statutes  were 
■enacted  is  not  shown  in  the  bill  of  exceptions. 

This  being  all  the  Cv'idence  in  the  cause,  the  court 
charged  the  jury  as  follows : 

"If  you  find  from  the  evidence  that,  in  18-26,  "William 
Alexander  resided  in  Cabarras  county,  North  Carolina, 
and,  during  that  year,  made  the  will  which  has  been  read 
in  evidence  to  you  ;  that  said  Alexander,  at  the  time  of 
his  death,  owned  and  had  in  his  possession  the  slave  Abi- 
gail mentioned  in  said  will;  that  said  will  was  admitted 
to  probate,  in  the  early  part  of  the  year  1827,  in  the  court 
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of  pleas  and  quarter-sessions  of  said  county,  and  letters- 
testamentary  thereon  granted  ;  that  the  testator's  wife, 
his  daughter  Martha,  and  his  son  Kosciusko,  mentioned 
in  said  will,  were  living  at  the  time  of  the  testator's  death  ; 
that  Kosciusko  died,  in  his  fourteenth  year,  in  1836 ;  that 
the  testator's  widow  did  not  marry  again,  but  died  ia 
1853  ;  that  his  daughter  Martha,  in  1840,  in  said  county, 
was  married  to  the  plaintiff,  John  IST.  Ingram ;  that  the 
plaintiffs  continued  to  reside  in  said  county  up  to  this 
time,  and  the  relation  of  husband  and  wife  existed  be- 
tween them  during  all  that  time  ;  that  the  testator's  wid- 
ow, after  the  probate  of  said  w^ill  and  the  grant  of  letters 
testamentary  thereon,  received  said  slave  Abigail  from 
the  executor  under  the  will,  and,  in  the  year  1833,  sold 
said  slave  to  Means  ;  that  said  Means,  during  that  year, 
brought  said  slave  to  Montgomery,  Alabama,  and  sold 
her  to  John  Thrasher,  the  defendant's  father ;  that  said 
Thrasher  held  said  slave,  and  claimed  her  as  his  own,  from 
that  time  until  his  death ;  that  said  slave,  while  in  the 
possession  of  said  Thrasher,  gave  birth  to  the  two  slaves 
here  in  controversy ;  and  that  the  defendant  received  the 
possession  of  said  two  slaves,  at  the  death  of  said  John 
Thrasher,  as  one  of  the  distributees  of  his  estate,  and 
was  in  the  actual  possession  of  them  at  the  commence- 
ment of  this  suit,  holding  and  claiming  them  as  his  own 
property, — then  the  plaintiffs  are  entitled  to  recover." 

The  defendant  excepted  to  this  charge,  and  then  asked 
the  court  to  instruct  the  jury,  "  that  if  the  plaintiff  Martha 
w^as  twenty-one  years  old  more  than  six  years  before  the 
commencement  of  this  suit,  then  the  plaintiffs  cannot 
recover  under  the  evidence ; "  which  charge  the  court 
refused  to  give,  and  the  defendant  excepted. 

All  the  rulings  of  the  court  to  which  exceptions  were 
reserved  are  now  assigned  as  error. 

Morgan  &  Martin,  for  the  appellant. 
Parsons  &  J.  White,  Elmore  &  Yancey,  and  N.  S. 
Graham,  contra. 
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STOISTE,  J. — Answers  to  the  interrogatories  propound- 
ed to  the  plaintiffs  would  have  been  entirely  immaterial, 
and  for  this  reason,  if  no  other,  there  was  no  error  in  re- 
fusing to  compel  the  female  plaintiff  to  answer  them. 
The  argument  which  shows  their  immateriality  is  as  fol- 
low^s : 

According  to  the  common  law,  which  we  presume  to  be 
of  force  in  North  Carolina,  marriage  operates  a  present 
gift  to  the  husband  of  the  wife's  personal  property  in  pos- 
session ;  and  also  clothes  him  with  the  right,  during  the 
continuance  of  the  coverture,  to  reduce  her  choses  in 
action  to  possession,  and  thus  become  the  absolute  owner 
ot  them.  In  this  right  to  reduce  to  possession  her  choses 
in  action,  there  is  necessarily  implied  a  right  to  sue  for 
them ;  and  of  this  right  the  wife  cannot  deprive  him,  by 
any  proceeding  recognized  and  enforced  in  courts  of  com- 
mon-law jurisdiction.  Even  if  husband  and  wife  be  liv- 
ing apart,  that  circumstance  cannot  deprive  him  of  the 
common-law  right  to  bring  her  property  under  the  control 
of  his  marital  rights. 

True,  the  husband  may,  in  a  proper  case,  be  compelled, 
by  suit  in  chancery,  to  make  a  suitable  settlement  on  the 
wife  out  of  her  property  ;  but  this  mere  right  in  her,  unless 
proceedings  be  set  on  foot  to  enforce  it,  does  not  affect 
his  legal  right  to  recover  the  property. — Savage  v.  Ben- 
ham,  17  Ala.  119 ;  Chambers  v.  Perry,  17  Ala.  726  ;  Mont- 
gomery V.  Givhan,  24  Ala.  568;  Blevinsv.  Buck,  26  Ala. 
292;  Manning  v.  Manning,  24  Ala.  386;  2  Kent's  Com. 
(8th  ed.)  107,  114;  1  Bright  on  H.  &  W.  24,36;  Hooper 
V.  McWhortcr,  18  Ala.  279. 

It  results  from  the  principles  above  stated,  that  even  if 
the  plaintiffs  were  living  separate,  or  if  Mrs.  Ingram  was 
unwilling  that  this  suit  should  be  prosecuted,  she  had  no 
right,  save  by  bill  in  chancery  under  the  rule  above 
alluded  to,  to  arrest  the  prosecution  of  this  suit. 

[2.]  The  correctness  of  the  ruling  of  the  court,  in  refus- 
ing to  suppress  the  several  depositions,  depends  on  the 
proper  construction  of  the  two  sections  of  the  Code,  2322 
and  2323.  The  first  named  of  those  sections  is  evidently 
a  general  direction  to  the  commissioner  as  to  the  rules  to 
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be  observed  by  him  in  reducing  the  answers  to  writing. 
If  this  section  stood  alone,  we  would  unhesitatingly  pro- 
nounce it  directory.  The  difficulty  arises  out  of  the  next 
section. 

It  is  contended  that  the  word  "manner,"  employed  in 
section  2323,  renders  it  necessary  that  the  certificate  of 
the  commissioner  shall  affirmatively  show  that,  in  taking 
the  deposition,  he  complied  with  each  and  every  direction 
contained  in  section  2322.  It  is  further  contended,  that 
it  the  certificate  be  wanting  in  any  of  those  particulars,  it 
is  defective,  and  the  deposition  will  be  suppressed  on 
motion. 

We  do  not  assent  to  this  construction.  Evidently,  those 
requisites,  which  would  not  appear  but  for  the  caption  and 
certificate — namely,  the  commissioner  by  whom  the  testi- 
mony was  taken,  the  proof  made,  or  knoweldge  in  the 
commissioner,  of  the  personal  identity  of  the  witness,  the 
time  and  place  of  executing  the  commission,  and  the  fiict 
that  the  witness  was  duly  sworn — these  should  be  expressly 
shown,  in  either  the  caption  or  certificate.  The  answers 
to  the  interrogatories  stand  on  a  different  principle.  Per 
se,  they  furnish  evidence  of  the  manner  in  which  they  are 
reduced  to  writing.  If  they,  on  their  face,  appear  to  be 
full,  and  no  marks  of  suspicion  are  observable  about  them, 
we  think  they  come  fully  up  to  the  requirements  of  this 
section.  The  answers,  certified  by  the  commissioner, 
are,  to  that  extent,  his  certificate  of  the  manner  of  taking 
the  deposition.  In  the  absence  of  any  showing  to  the 
contrary,  the  law  presumes  the  commissioner  does  his 
duty. 

We  adopt  this  construction  the  more  readily,  because 
we  can  perceive  no  possible  good  that  can  come  of  the 
more  rigid  construction.  The  commissioner  who  would 
be  either  ignorant  or  corrupt  enough  to  permit  answers  to 
be  improperly  written  down,  would  be  equally  liable  to 
authenticate  them  with  a  formal  certificate.  The  motion 
to  suppress  the  depositions,  w^as  rightly  overruled. 
..  [3.]  We  can  perceive  no  solid  foundation  for  the  ob- 
jection to  the  introduction  of  the  record  from  the  court 
of  pleas  and  quarter-sessions  of  Cabarras  county,  North 
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Carolina.  The  certificate  of  the  judge  or  presiding  mag- 
istrate is  substantially  a  compliance  ^vith  the  act  of  con- 
gress, and  the  primary  court  did  right  in  admitting  it. 
White  V.  Strother,  11  Ala.  720 ;  Mcllae  v.  Stokes,  3  Ala. 
401 ;  Crawford  v.  Simonton,  7  Porter,  110 ;  Dozier  v. 
Joyce,  8  Porter,  303. 

[4-5.]  A  question  is  made  on  the  effect  which  the  probate 
imparts  to  the  will  as  an  instrument  of  evidence.  The 
argument  is,  that  inasmuch  as  a  will  may  be  effectual  for 
an  enlarged  or  qualified  purpose — may  be  even  upheld  as 
a  valid  appointment  of  an  executor,  and  inoperative  as  to 
both  real  and  personal  estate,  the  court  of  construction 
can  give  eftect  to  it  only  to  this  most  limited  extent;  and 
that  he  who  asserts  its  larger  operation,  must,  on  the 
trial,  prove  its  execution  as  other  written  evidence  is 
proved.  It  is,  in  this  connection,  contended,  that  the 
statute  of  North  Carolina  gives  countenance  to  this  view, 
in  this,  that  while  it  defines  the  essentials  of  a  valid  will, 
it  only  declares  that  wills  wanting  in  these  essentials  shall 
be  "insufiicient,  in  law  or  equity,  to  convey  or  give  any 
estate,  real  or  personal." 

The  authorities  we  have  cited,  supra,  show  that  the  pro- 
bate of  a  will  is  a  judicial  proceeding.  It  is  the  judicial 
ascertainment  of  the  final  will  of  the  testator,  in  reference 
to  the  ultimate  disposition  of  such  portion  of  his  estate  as 
the  will  is  effectual  to  pass.  Probate,  being  a  proceeding 
in  rem,  "operates  upon  the  thing  itself.  It  defines,  and 
in  a  great  degree,  creates,  its  status." — Deslonde  &  James 
v.  Darrington,  29  Ala.  92.  This  status  becomes  a  quality 
or  property  of  the  effects  disposed  of  by  the  will,  and  binds 
all  persons  thereto,  who  claim  in  virtue  of  the  will.  As 
to  tiiem,  and  those  holding  under  them,  it  is  res  judi- 
cata. 

The  record  of  the  probate  in  this  case  expressly  shows 
that  the  will  of  Mr.  Alexander  was  established  as  a  valid 
disposition  of  his  personal  property.  That  record,  if  we 
accord  to  it  verity,  is  conclusive  of  the  point  raised  on  the 
probate  of  this  will. 

It  is  urged  by  appellant,  that  we  should  not  be  governed 
by  this,  because,  under  the  statute  of  Korth  Carolina  which 
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was  read  in  evidence,  the  same  form  and  solemnity  are 
necessary  to  constitute  a  valid  will  of  both  real  and  per- 
sonal property ;  and  from  this  it  is  argued,  that  in  that 
State  there  can  be  no  such  a  thing  as  a  valid  will  of  per- 
sonal estate,  which  is  not  alike  valid  as  to  the  real  estate 
attempted  to  be  devised  by  it. 

The  record  does  not  inform  us  whm  the  statute  relied 
on  was  enacted.  It  may  have  been  long  since  this  will 
was  probated.  If  necessary  to  the  result  in  this  case,  we 
might  feel  it  our  duty,  in  support  of  the  correctness  of  the 
judgment  of  the  North  Carolina  court,  to  presume  that 
the  statute  was  enacted  since  this  will  was  established. 
Gunn  V.  Howell,  27  Ala.  663.  "We  feel  relieved,  however, 
from  the  decision  of  this  question. 

In  Florey  v.  Florey,  24  Ala.  241,  it  was  decided,  that 
"  fraud,  or  undue  influence,  in  procuring  one  legacy,  does 
not  invalidate  the  other  legacies,  which  are  the  result  of 
the  free  will  of  the  testator."  In  this  case,  there  was  an 
issue  devisavit  vel  non.  The  precise  form  of  the  issue  is 
not  given.  For  aught  that  we  can  know,  the  devises  of 
real  estate  by  Mr.  Alexander  may  have  been  declared 
inoperative,  because  they  were  obtained  by  fraud  or  undue 
influence.  We  feel  bound  to  presume  there  was  a  good 
and  valid  reason  for  the  particular  verdict  and  judgment 
rendered  in  this  case. 

In  thus  declaring  the  efiect  of  the  record  from  North 
Carolina,  we  do  not  wish  to  be  understood  as  deciding 
that,  in  the  absence  of  such  express  statement,  a  difterent 
construction  would  be  placed  on  it.  The  rule  in  England 
is,  that  "  the  granting  of  probate  is  conclusive  as  to  the 
testamentary  character  of  the  instrument  in  reference  to 
personalty." — Douglas  v.  Cooper,  3  My.  &K.  378;  1  Jar. 
on  Wills,  22,  notes  D,  and  1-2  ;  2  Greenl.  Ev.  §  672.  So, 
in  most  of  the  States  of  this  Union,  courts  of  probate,  or 
orphans'  courts,  are  established,  with  power  to  take  pro- 
bate of  wills ;  "  and  where  such  power  is  conferred  in  gen- 
eral terms,  it  is  understood  to  give  to  those  courts  com- 
plete jurisdiction  over  the  probate  of  wills,  as  well  of  real 
as  of  personal  estate,  and,  therefore,  to  render  their  de- 
crees conclusive  upon  all  persons,  and  not  re-examinable 
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[collaterally]  in  any  court." — 2  Greenl.  Ev.  §  672,  note 

1  on  p.  652 ;  1  Greenl.  Ev.  §  550 ;  Darrington  v.  Borland, 

3  Por.  9 ;  Osgood  v.  Breed,  12  Mass.  525,  531 ;  Tarver  v. 
Tarver,  9  Peters,  180;  Langdon  v.  Goddard,  3  Sto.  13, 
23 ;  Hunt  v.  Acre,  28  Ala.  580  ;  Poplin  v.  Hawke,  8  K 
H.  124;  see,  also,  case  of  Wells'  will,  5Litt.  273;  Brown 
V.  Gibson,  1  N'ott.  &  McC.  326 ;  Crossland  v.  Murdock, 

4  McC.  217 ;  Bogardus  v.   Clark,  1  Edw.  Ch.  266,  270 ; 

2  Atk.  378 ;  Clark  v.  Dew,  1  Russ.  &  M.  103 ;  Hume  v. 
Burton,  1  Ridg.  P.  C.  277 ;  4  Paige,  623 ;  Maxwell  v. 
Montague,  3  Atk.  '546  ;  Harrison  v.  Rowan,  3  Wash.  C. 
C.  580-2-3;  Dew  v.  Ayres,  1  Greenl.  153;  Darby  v. 
Mayer,  10  Wheat.  465-9. 

We  hold,  then,  that  the  probate  of  a  will  which  assumes 
to  pass  personal  property,  which  probate  contains  nothing 
restrictive  of  its  operation,  so  far  establishes  the  will,  as 
to  uphold  the  bequests  contained  therein. 

[6,]  The  sale  made  by  Mrs.  Alexander  conveyed  away 
her  title,  whatever  it  was,  and  did  not  have  the  effect  of 
destroying  the  estate  reserved  to  her  under  the  will,  or  of 
cutting  off  the  remainder.  The  rights  of  the  remainder- 
man continued  the  same  as  if  she  had  made  no  convey- 
ance.— Jones  V.  Hoskins,  18  Ala.  489,  and  other  authori- 
ties on  the  brief  of  counsel. 

The  only  other  questions  presented  by  the  record,  are 
those  which  arise  on  the  charge  given  and  the  charge  re- 
fused.    On  these  several  points  are  made: 

1.  It  is  contended,  that  the  right  of  the  plaintiffs  in  this 
case  is  barred  by  the  statute  of  limitations,  because,  under 
the  will  of  Mr.  Alexander,  the  widow,  Mrs.  Alexander,  and 
her  two  children  Martha  and  Kosciusko,  took  a  collective 
estate  in  presenti ;  and  inasmuch  as  the  property  had  been 
adversely  held  for  more  than  six  years  when  this  suit  was 
brought,  even  since  Mrs.  Ingram  attained  to  the  age  of 
twenty-one,  the  argument  is  that  a  recovery  cannot  now 
be  had. 

2.  It  is  contended,  also,  that  this  suit  is  barred,  because, 
under  the  w^ill,  the  title  of  Mrs.  Alexander  terminated 
when  her  children  came  of  age  or  married. 

3.  It  is  contended,  that  under  the  third  and  sixth  items 
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of  the  will,  the  children  do  not  take  as  remaindermen, 
but  that  on  the  termination  of  Mrs.  Alexander's  estate, 
the  property  reverted  to  the  estate,  and  that  the  personal 
representative  of  Mr.  Alexander  alone  has  the  right  of 
action. 

4.  It  is  contended,  that  a  new  assent  by  the  executor  to 
the  legac;y  to  Mrs.  Ingram  was  a  necessary  pre-requisite  to 
the  vesting  of  the  legal  <"itle  in  her. 

5.  It  is  contended,  that  under  the  8th  item  of  the  will, 
Mra.  Ingram  takes  the  share  of  her  deceased  brother  Kos- 
ciusko, only  as  his  next  of  kin  ;  that  as  to  his  interest,  the 
legal  title  is  in  his  personal  representative;  and  as  Mrs. 
Ingram  has  not  the  entire  legal  title,  she  cannot  maintain 
the  action  of  detinue. 

The  solution  of  each  and  all  of  these  questions  depends 
on  the  construction  of  Mr.  Alexander's  will. 

[7.]  The  general  rules  for  construing  wills  are,  that 
effect  must,  if  possible,  be  given  to  the  intention  of  the 
testator,  to  be  gathered  from  the  whole  instrument;  that 
the  general  intent  shall  prevail  over  the  particular;  that 
the  varying,  and  apparently  conflicting  clauses  shall,  if 
possible,  be  reconciled,  so  as  to  make  each  clause  opera- 
tive ;  and,  in  case  of  irreconcilable  repugnancy,  that  the 
latter  clause  shall  prevail  over  the  former. — Denson  v, 
Mitchell,  26  Ala.  360  ;  Walkei*^  v.  Walker,  17  Ala.  396 ; 
Pace  V.  Bonner,  27  Ala.  307  ;  Miller  v.  Flournoy,  26  Ala. 
724  ;  Gibson  v.  Land,  27  Ala.  117. 

The  will  of  Mr.  Alexander  is  very  inartificially  drawm. 
It  employs  language  frequently  without  reference  to  accu- 
racy, whether  it  be  regarded  in  common  or  technical 
sense ;  and  this  remark  applies  as  well  to  words  of  ordi- 
nary use,  as  to  those  of  legal  significance. 

After  the  most  mature  deliberation,  we  have  come  to 
the  following  conclusions,  as  th«  most  satisfactory  con- 
struction we  can  place  on  this  will,  W'hich  evidently  "has 
no  brother:  " 
'  [8.]  The  2d  item  of  the  will  gives  to  Mrs.  Alexander  an 
estate  in  certain  lands,  slaves  and  other  personal  property, 
to  continue  during  her  life  or  widowhood,  with  the  excep- 
tion that,  when  the  testator's  children  by  the  said  wife 


JJJNE  TERM,  1858. m. 

Thrasher  v.  Ingnvm  and  Wife. 

Martha  should  come  of  age  or  many,  the  devise  to  her 
was  to  he  qualified  by  the  provisions  of  the  3d  item  in 
favor  of  his  son  Kosciusko;  and  the  bequest  to  her  was  to 
be  abated  by  the  provision  in  the  4th  item  in  favor  of  his 
daughter  Martha,  "when  she  shall  have  come  of  age  and 
married."  It  will  be  observed  that  the  3d  item,  speaking- 
of  the  identical  land  which  had  been  previously,  in  the 
2d  item,  given  to  Mrs.  Alexander,  "during  her  natural 
life  or  widowhood,  or  until  [testator's]  children  by  her 
shall  come  of  age  or  marry,"  devised  the  same  to  his  son 
Kosciusko,  "  his  heirs  and  assigns  forever,  *  *  still 
allowing  to  his  mother,  during  her  remaining  [testator's] 
widow,  all  that  interest  necessary  for  her  maintenance 
and  conifort."  Under  this  item,  the  title  to  the  realty 
certainly  passed  out  of  Mrs.  Alexander  when  her  son 
attained  to  lawful  age  ;  but  there  was  charged  upon  it  a 
trust,  to  the  extent  necessary  for  her  maintenance  and  com- 
fort. 

Under  the  4tli  item,  Martha,  the  daughter,  "  when  she 
shall  have  come  of  age  and  married,"  was  to  be  furnished, 
out  of  the  property  given  to  her  mother  in  the  2d  item,. 
"  a  feather  bed  and  furniture,  a  horse  and  saddle,  a  cow, 
and  one  negro  girl,  viz.,  Caroline  or  Adeline." 

Both  these  provisions  were  carved  out  of  the  devise 
and  bequest  to  the  widow  in  the  2d  item  ;  both  might 
take  eftect  while  she  was  yet  in  life,  and  testator's  widow ; 
and  they  furnish  a  field  of  operation  for  the  words  in  the 
2d  item,  "or  until  my  children  by  her  shall  come  of  age 
or  marry."  We  therefore  construe  these  items  of  the 
will  substantially  as  follows :  The  devises  and  bequests 
to  Mrs.  Alexander,  as  found  in  the  2d  item,  were  all  to 
continue  during  her  life  or  widowhood,  except  those  por- 
tions disposed  of  over  in  the  3d  and  4tli  items,  which  the 
wife  was  to  enjo}^  only  until  testator's  children  by  her 
shall  come  of  age  or  marry. 

If  any  doubt  remain  of  the  correctness  of  the  above 
construction,  we  think  that  doubt  will  be  dissipated  by 
considering  the  subsequent  items  of  the  will.  Both  the 
3d  and  4th  items  absolutely  provide  for  an  interest  in  her 
after   the   children  shall  have   come  of  age  or  married. 


662  ALABAMA. 


Thrasher  v.  Ingram  and  Wife. 


The  6th  item  is  still  more  explicit.  It  fixes  the  termina- 
tion of  her  right  "to  the  property  hitherto  devised,"  at 
her  death  or  marriage. 

We  attach  no  importance  to  the  5th  item,  as  bearing 
on  the  question  of  construction.  That  seems  to  stand 
alone,  and  -it  does  not  appear  that  the  land  therein  devised 
is  mentioned  any  where  else  in  the  will. 

We  think  there  is  nothing  in  the  argument  that  this 
will  creates  a  collective  estate  in  Mrs.  Alexander  and  her 
children.  Evidently  there  was  some  trust  for  their  bene- 
fit ;  but  it  was  a  mere  equity  in  the  proceeds.  The  legal 
title  was  in  her.  The  right  of  the  children  in  this  prop- 
erty, before  and  after  the  termination  of  the  mother's 
estate,  was  entirely  difterent  in  nature  and  extent;  their 
remedies  in  different  courts. — See  Hammond  v.  Keame, 
1  Swanston,  35. 

The  property  in  controversy  in  this  case  consists  of  two 
of  the  children  of  Abigail,  w4io  is  mentioned  in  the  2d 
item  of  the  will.  Whether  this  property  ever  reverted  to 
the  estate  of  Mr.  Alexander,  the  testator,  and  thus  revested 
the  title  in  his  personal  representative,  must  depend  on 
the  2d,  6th  and  8th  items  of  the  will.  The  language  of 
the  2d  item  is,  "  should  my  wife  marry  again,  my  will  is, 
that  all  the  property  hitherto  to  her  devised,  revert  back 
into  my  estate,"  &c.  The  language  of  the  8th  item  is, 
"  should  neither  (Martha  or  Kosciusko)  survive  to  come 
of  age,  that  the  whole  property  revert  into  my  estate," 
&c.  These  are  the  only  clauses  of  this  will,  bearing  on 
this  property,  that  make  any  mention  of  a  reversion  to 
the  estate  of  the  testator.  Mrs.  Alexander  never  married 
again,  and  is  now  dead.  Martha,  her  daughter,  survived 
to  come  of  age,  and  married.  Hence  it  is  impossible  that 
eitherof  the  contingencies,  on  which  the  property  was  to  re- 
vert to  the  estate  by  any  express  provision  of  the  will,  ever 
can  happen.  The  testator  having  declared  there  should 
be  a  reversion  on  the  happening  of  either  one  of  the  two 
events,  and  having  given  other  directions  in  reference  to 
other  events,  the  rule  applies,  inclusio  unius  est  exclusio 
atierius.  We  hold,  then,  that  under  the  first  clause  of  the 
6th  item,  and  the  first  clause  of  the  8th  item,  no  reversion 
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of  the  title  of  the  property  to  the  estate  of  the  testator 
was  contemplated.  If  the  division  of  the  property  to  take 
place  on  the  termination  of  the  right  of  the  testator's  wife, 
as  provided  by  the  6th  item  of  the  will,  was  to  be  made  by 
the  executor,  this  is  a  naked  power  without  any  title  in 
him. — See  Dean  v.  Dean,  7  Monroe,  304;  Oneal  v.  Beall, 
10  B.  Mon.  272. 

An  argument  has  been  suggested,  predicated  on  the  last 
clause  of  the  2d  item  of  the  will.  That  clause  reads  as 
follows :  "  Should  my  wife  marry  again,  my  will  is,  that 
all  the  property  hitherto  to  her  devised  revert  back  into 
my  estate,  and  be  reserved  as  a  fund  for  the  maintenance, 
education  and  final  advancement  of  my  children  by  my 
said  wife  Martha."  The  argument  is,  that  this  clause 
declares  what  is  to  be  done  with  the  property,  if  the  title 
to  the  wife  terminate  during  the  minority  of  the  children 
— namely,  that  it  shall  revert  back  into  the  estate,  and  be 
reserved,  &c.,  until  the  children  come  of  age  or  marry.  It 
is  contended  that,  under  this  clause,  if  the  contingency 
had  happened,  the  right  to  the  slaves  would  have  revested 
in  the  executor.  The  argument  takes  a  further  step,  and 
contends  that  the  first  paragraph  of  the  6th  item  must  be 
construed  in  connection  with  the  last  clause  of  the  2d 
item,  and  that  the  division  spoken  of  in  the  said  6th  item 
was  to  take  place  when  the  children  should  come  of  age 
or  marry,  and  not  sooner.  The  language  of  the  6th  item 
is,  "I  devise  that,  upon  the  extermination  [termination] 
of  the  right  of  my  wife  to  the  property  hitherto  devised, 
either  by  marriage  or  by  death,  that  then  all  the  remain- 
der of  the  finally  undevised  perishable  property  be  divid- 
ed between  my  above  named  son  and  daughter,  in  that 
proportion  that  my  son  possess  two-thirds  of  the  whole, 
and  my  daughter  one  third." 

As  each  of  these  clauses  gives  directions  as  to  what  is 
to  be  done  with  a  large  portion  of  the  same  property,  in 
the  event  of  the  termination  of  the  wife's  estate  by  mar- 
riage ;  and  the  directions  are  apparently  repugnant,  of 
course  we  cannot  give  to  each  clause  its  literal  meaning. 
The  2d  item,  by  directing  that  the  propert}'  be  reserved  as 
a  fund  for  certain  purposes,  continuous  in  their  nature,  is 
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somewhat  repugnant  to  the  direction  found  in  the  6th 
item,  that  upon  the  happening  of  the  same  contingency, 
the  same  property  is  to  be  then  divided,  &c. 

We  have  said  above  that  the  contingency  upon  which 
the  first  of  these  two  clauses  is  to  become  operative,  never 
can  happen.  Hence  we  might  dismiss  its  further  consid- 
eration. Inasmuch,  liowever,  as  the  clause  may  enter 
into  the  construction  of  the  whole  will,  we  proceed 
briefly  to  state  our  conclusions,  and  the  reasons  on  which 
they  rest. 

We  hold,  then,  that  items  three  and  six  are  the  testa- 
tor's exposition  of  what  he  means,  when  he  says  in  the 
2d  item,  the  property  shall  revert  back  into  my  estate, 
and  be  reserved  as  a  fund — namely,  that  the  land  sliall  go 
to  his  son,  and  the  personal  property  shall  be  then  divided, 
in  the  portions  there  indicated.  The  reasons  for  this 
opinion  are — 

1.  That  item  six,  being  posterior  to  item  two,  controls 
it,  if  the  two  are  repugnant. 

2.  If  we  hold  there  is  a  reversion  and  reservation  proper 
under  each  of  the  clauses  under  discussion,  the  two  clauses 
become  palpably  inconsistent  and  repugnant,  and  cannot 
both  be  carried  into  eflfect,  in  this :  Under  the  clause  in 
the  2d  item,  both  the  real  and  personal  estate  mentioned 
in  that  clause  revert  back  into  the  estate,  should  the  widow 
put  an  end  to  her  estate  by  marriage  ;  while  under  the 
6th  item,  on  the  happening  of  the  same  event,  only  the 
remainder  of  the  finally  undevised  perishable  property  would 
revert  back.  The  3d  item  gives  the  land  to  the  son ;  and 
hence  it  follows,  that  both  these  clauses,  under  the  con- 
struction contended  for,  could  not  in  the  nature  of  things 
be  carried  out.  Under  the  construction  which  we  adopt, 
all  can  be  made  operative. 

3.  The  construction  contended  for  will  give  the  lands 
exclusively  to  the  son,  on  the  termination  of  the  widow's 
life  estate  by  death  or  marriage,  and  reserve  the  slaves 
and  other  personal  property,  including  farming  utensils, 
as  a  fund  fcr  the  maintenance,  education  and  final  ad- 
vancement of  the  two  children  Martha  and  Kosciusko. 
These  results  certainly  could  not  have  been  intended. 
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4.  If,  under  the  construction  contended  for,  we  hold 
that  the  devise  to  Kosciusko  contained  in  the  3d  item  was 
not  to  take  effect  until  he  should  come  of  age  or  marry, 
even  though  the  right  of  his  mother  should  determine 
before  that  time  by  her  death  or  marriage,  then  we  place 
this  property  in  the  following  absurd  category :  If  her 
right  determined  b}/  her  marriage,  the  whole  property,  both 
real  and  personal,  under  the  2d  item,  would  revert  back 
into  the  estate,  to  be  reserved  as  a  fund.  On  the  other 
hand,  if  an  end  were  put  to  her  estate  bi/  her  death,  then, 
under  the  6th  item,  only  the  "  finally  undevised  perish- 
able property"  would  revert  back,  leaving  an  intestacy  as 
to  this  land,  between  the  determination  by  death  of  the 
wife's  estate,  and  the  time  when  the  children  by  her 
should  "come  of  age  or  marry."  Many  of  the  clauses 
and  expressed  objects  of  the  will  would  be  defeated  by 
this  construction. 

In  the  conclusions  we  have  attained  on  these  clauses, 
we  think  we  give  effect  to  the  general  intent  of  the  will ; 
and  their  perfect  consonance  with  that  thoughtful  precau- 
tion which  usually  governs  in  such  matters,  commends 
them  to  our  cheerful  approval. 

The  6th  item  of  the  will,  if  it  stood  alone  and  unex- 
plained by  other  clauses,  might  be  held  to  be  a  residuary 
clause.     This  construction  is  precluded  by  the  13th  item, 
which  is,  in  terms,  a  general  residuary  clause,  later  in  the 
will,  and  more  explicit  in  its  language.     Construing  these 
two  items  together,  they  leave  little  or  nothing  for  the 
6th  to  operate  on,  unless  it  be  held  to  embrace  the  undis- 
posed of  remainder  in  the  personal  property  previously 
given  to  Mrs.  Alexander  during  life  or  widowhood.     Giv- 
ing them  that  construction,  we  carry  into  effect  the  inten- 
tion of  the  testator,  both  express  and  implied,  to  make 
provision  for  each  of  his  children.     Any  other  construc- 
tion will  render  items  six  and  eight  nugatory ;  will  leave 
the  remainder  in  this  property,  after  the  termination  of 
Mrs.  Alexander's  estate,  undisposed  of  by  any  express 
provision  in  the  will ;  and  will  leave  these  children  with 
a  very  inconsiderable  patrimony,  compared  with  the  pro- 
vision for  his  other  children.     This  construction  is  for- 
43 


666  ALABAMA. 


Thrasher  v.  Ingram  and  Wife. 


bidden  by  the  declared  intention  of  the  testator,  that  his 
wife  "  and  her  family  may  be  in  comfortable  circumstances 
when  [testator]  is  dead  and  gone  ;"  and  by  the  concluding 
paragraph  of  this  part  of  his  will,  where  he  says,  "  Having 
disposed  of  my  wife  and  younger  children,  as  their  inter- 
est and  endowment  are  necessarily  involved  with  hers,  I 
proceed  to  the  case  of  my  older  children." 

We  hold,  then,  that  the  6th  and  8th  items  in  the  will 
relate  to  the  undisposed  of  remainder  in  the  personal  prop- 
erty mentioned  in  the  2d  item. 

[9-10.]  It  was  contended  in  argument  that,  as  to  an  un- 
divided two-thirds  of  this  property,  the  claim  of  Mrs.  In- 
gram was,  at  the  time  when  the  assent  to  the  legacy  of 
Mrs.  Alexander  was  given,  but  a  contingent  remain- 
der; and  that  such  assent  was  not  an  assent  to  the  contin- 
gent remainder.  The  case  of  Nixon  v.  Robins,  24  Ala. 
663,  is  relied  on  in  support  of  this  proposition. 

In  the  case  last  cited,  a  life  estate  in  slaves  was  created 
by  will  in  Mrs.  Nixon,  with  a  remaind(M'in  her  son  Thos. 
Nixon,  contingent  on  his  living  to  be  twenty-one  3^ears 
old.  No  disposition  was  made  of  the  intermediate  interest, 
in  the  event  Mrs.  Nixon  should  die  before  Thomas  at- 
tained to  lawful  age.  She  died  during  his  minority,  and 
the  question  was,  who  had  this  intermediate  title.  This 
court  held,  that  there  was  a  chasm  between  the  two 
estates,  undisposed  of  by  the  will,  and  that  this  interme- 
diate interest  must  be  administered  as  in  case  of  intest- 
acy. The  necessary  result  was  that,  on  the  death  of  Mrs. 
Nixon,  the  title  to  the  slaves  revested  in  the  executor  of 
the  will.  The  court  intimated  the  opinion,  that  a  new 
assent  of  the  executor  would  be  necessary  to  perfect  the 
title  of  the  remainderman,  when  he  should  attain  the 
requisite  age. 

The  case  of  Nixon  v.  Eobbins  is,  in  its  facts,  unlike  the 
one  we  are  considering.  Here  there  can  be  no  chasm, 
no  intestacy.  At  the  termination  of  the  first  estate,  the 
estate  of  Martha  and  Kosciusko  attaches  in  possession 
under  the  6th  item  of  the  will ;  and  if  that  estate  fail 
under  the  provisions  of  the  8th  item  of  the  will,  by  the 
death  of  one  or  both  of  the  children  before  they  come  of 
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age,  the  will  then  directs  how  the  property  shall  go. — See 
1  Rop«r  on  Legacies,  403,  et  seq. 

We  characterize  the  estate  of  Martha,  the  younger, 
and  Kosciusko,  secured  to  them  under  the  6th  item  of 
the  will,  as  a  vested  legacy. — Gihson  v.  Land,  27  Ala.  117, 
and  authorities  cited ;  Savage  v.  Benham,  17  Ala.  119; 
Nixon  V.  Robbins,  24  Ala.  663 ;  Travis  v.  Morrison, 
28  Ala.  494,  and  authorities  on  the  briefs  of  counsel  in 
that  case.  This  vested  legacy,  however,  was  not  of  the 
absolute  residuum  of  the  title.  It  was  absolute,  if  both 
children  should  live  to  the  age  of  twenty-one  years.  In 
the  event  either  or  both  of  them  should  die  before  attain- 
ing that  age,  then  this  remainder  was  defeated  by  a  con- 
dition subsequent.  If  one  lived  to  the  age  of  twenty-one, 
and  the  other  died  before,  the  survivor  was  to  have  and 
enjoy  the  absolute  title  iu  the  remainder.  This  precise 
event  happened,  and  Mrs.  Ingram  is  the  survivor.  "VVe, 
then,  characterize  the  estate  of  Martha  S.  and  Kosciusko, 
under  the  6th  item  of  the  will,  as  a  vested  legacy,  defeasi- 
ble on  a  condition  subsequent. 

We  have  shown  that  the  entire  title  to  this  property  has 
centered  iu  Mrs.  Ingram.  "We  hold,  that  each  successive 
stage  iu  this  title  has  accrued  to  her  directly  under  the 
provisions  of  the  will.  Her  legal  title  to  the  property 
did  not  accrue,  until  the  death  of  her  mother  in  1853. 

We  cannot  assent  to  the  argument,  that  a  new  assent 
by  the  executor  was  necessary  to  vest  in  Mrs.  Ingram  the 
interest  to  which  she  succeeded  under  the  8th  item  of  the 
will,  as  the  survivor  of  her  brother.  We  have  found  no 
authority  which  supports  the  argument,  and  we  know  oi 
no  principle  which  renders  such  an  act  necessary.  Thf« 
foundation  on  which  this  whole  doctrine  of  assent  rests, 
is,  that  both  the  executor  and  the  creditors  may  have  their 
interests  guarded.  We  can  imagine  no  reason  for  hold- 
ing that,  after  an  executor  has  once  parted  with  his  right 
to  the  property  by  assenting  to  a  legacy,  there  could  sub- 
sequently, on  the  termination  of  the  particular  estate, 
spring  up  a  reason  for  a  second  expression  of  willingness 
to  part  with  the  property.  We  do  not  say  a  testator 
might  not,  by  the  terms  of  his  will,  render  successive 
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assents  necessary.  There  is  nothing  in  this  will  which 
calls  for  an  assent  to  the  title  of  Mrs.  Ingram  which  she 
acquired  as  survivor  of  her  brother. 

In  Roper  on  Legacies,  vol.  1,  p.  570,  it  is  said,  "  When 
a  legacy  is  limited  to  several  persons  in  the  nature  of  re- 
mainders by  executory  devise,  the  executor's  assent  to  the 
first  taker  will  be  considered  an  assent  to  those  who  are 
to  succeed." — See,  also,  1  Roper  on  Legacies,  568,  et  seq.  ;. 
Sugden  on  Property,  64  Law  Library,  285,  et  seq. 

AVo  believe  we  have  answered  and  refuted  the  five  prop- 
ositions of  appellant,  stated  above. 

[11.]  It  is  further  contended  for  appellant,  that  the 
assent  to  Mrs.  Alexander's  legacy  was  an  assent  to  the 
vested  remainder ;  and  that  as  Martha  S.  had  a  vested 
legacy  in  an  undivided  third  part  of  these  slaves,  the  pos- 
session of  her  mother  was  her  possession.  From  these 
premises,  the  further  position  is  assumed,  that  when  Mar- 
tha S.  intermarried  with  Mr.  Ingram,  his  marital  rights 
attached  to  this  undivided  third  part ;  and  as  to  that  inter- 
est, the  legal  title  was  not  in  her,  but  in  him,  and  he  alone 
can  maintain  a  suit  for  it. 

Such  would  doubtless  have  been  the  result,  if  Mrs. 
Alexander,  at  the  time  of  the  intermarriage  of  the  plaint- 
ifis,  had  been  in  possession  of  these  slaves. — See  Walker 
V.  Feuner,  28  Ala.  367,  and  authorities  cited.  In  this 
case,  however,  the  slaves  at  the  time  of  the  marriage,  and 
eV^r  afterwards,  were  in  the  hands  of  others,  who  were 
holding  in  their  own  right,  and  adversely  to  the  right  of 
Mrs.  Ingram.  Under  these  circumstances,  the  slaves  did 
not  pass  absolutely  to  the  husband,  but  were  choses  in 
action  belonging  to  the  wife.  They  could  not  become 
the  property  of  Mr.  Ingram,  until,  during  the  coverture, 
he  reduced  them  to  possession,  actual  or  constructive. 
Broome  v.  King,  10  Ala.  819. 

There  is  no  error  in  the  record,  and  the  judgment"of  the 
circuit  court  is  aflirmed. 
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HOOPER  ^5.  HOOPER. 

^BIIX  IN    EQUITY  FOK  EECOVERY    OF  LEGACY  AND  SPECIFC    PERFORMANCE  OF  TRUST 
FOR  BENEFIT  OF  SLAVES.] 

1.  When  chancery  court  will  compel  execution  of  testamentary  trusts  in  favor  of  slaves. 
Where  an  executor  is  directed  by  his  testator's  will  to  carry  certain  slaves 
•to  a  non-slaveholding  State  for  the  purpose  of  emancipation,  the  chancery 
court  here  will  recognize  his  authority  to  execute  the  trust,  and,  if  he  vol- 
untarily submits  his  administration  to  the  court,  might  possess  the  power 
to  enforce  its  execution  ;  but  the  slaves  themselves  cannot  enforce  the  exe- 
cution of  such  trust ;  nor  can  they,  after  their  removal  by  the  executor  to 
a  non-slaveholding  State,  under  an  agreement  between  the  legatees  and 
■distributees  of  the  testator,  maintain  a  bill  here  for  the  recovery  of  a 
pecuniary  legacy,  which  the  will  directed  the  executor  to  deposit  in  a  for- 
eign bank  for  their  benefit  after  their  removal,  when  it  appears  that,  prior 
to  their  removal,  the  executor  had  made  a  final  settlement  and  distribution 
of  the  estate  before  the  probate  court,  and  had  been  discharged  by  its 
decree. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  original  hill  in  this  case  was  filed  on  the  25th 
March,  1853,  by  the  appellees,  (Harriet,  alias  Harriet 
Hooper,  a  free  woman  of  color,  and  her  six  children,) 
against  Zachariah  L.  Hooper  and  the  sureties  on  his  offi- 
cial bond  as  executor  of  John  Hooper,  deceased ;  and 
sought  the  recovery  of  a  pecuniar}'-  legacy  bequeathed  to 
the  complainants  by  the  will  of  said  John  Hooper,  and 
the  specific  performance  by  the  executor  of  the  trusts 
declared  by  the  will  in  their  favor.  John  Hooper  died, 
in  Dallas  county,  Alabama,  in  1848.  The  material  pro- 
visions of  his  will,  which  was  duly  admitted  to  probate 
by  the  probate  court  of  said  county,  are  as  follows : 

"  2.  It  is  my  wish,  that  all  my  just  debts  be  paid,  and 
that  my  brother,  Zachariah  L.  Hooper,  act  as  my  executor, 

"  3.  It  is  my  wish,  that  my  executor,  in  the  first  place, 
after  administering  on  my  estate,  or  as  soon  as  he  can  do 
€0,  take  Harriet,  a  yellow  woman,  and  her  six  children, 
(namely,  Ellen,  William,  Mary  Jane,  Zachariah,  Eliza 
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Ann,  and  Joseph,)  to  the  State  of  Ohio,  and  free  them 
there ;  settle  them  comfortably  in  the  country,  (not  in  a 
city,)  and,  after  settling  Harriet  and  her  six  children  as- 
above  named,  my  executor  is  requested  to  place  in  some 
solvent  bank  in  Ohio  the  sum  of  ten  thousand  dollars,  to 
be  used  in  the  following  manner — that  Harriet  and  her 
six  children  are  to  be  supported  from  the  interest  of  the 
ten  thousand  dollars;  the  principle  is  not  be  used,  unless 
Harriet  marries — then  she  may  draw  her  proportional  part 
of  the  principal ;  and  the  same  may  be  done  with  each 
child's  proportional  part,  as  they  become  of  age  or  marry. 

"4.  It  is  my  wish,  that  Harriet  and  her  six  children 
have  all  my  beds  and  bed-clothing,  and  my  set  of  knives; 
and  forks. 

"5.  My  executor  is  requested  to  pay  all  the  expenses 
of  conveying  and  settling  Harriet  and  her  six  children,  as. 
above  named,  oat  of  my  estate  before  a  division  takes 
place ;  after  which,  I  wish  him  to  give  to  his  oldest 
daughter,  Elizabeth  Hooper,  a  little  girl,  about  three 
years  old,  named  Alice.  Leathy  an<S  Clary  are  to  be  so- 
allotted  as  to  go  to  my  brother,  Henry  Hooper.  John  is 
to  be  sold,  and  the  money  divided  among  my  heirs- 
Dick  is  to  be  sold,  if  thirteen  hundred  dollars  can  be  ob- 
tained for  him,  in  order  that  he  may  remain  in  the  State 
of  Alabama.  My  property  is  to  be  equally  divided  be- 
tween my  brothers  and  sisters,  with  the  exception  of  my 
brother,  Zachariah  L.  Hooper;  and  as  a  compensation  for 
his  trouble,  I  will  him  a  double  interest  in  my  estate^ 
provided  he  carries  my  will  into  execution ;  and  if  not, 
he  is  to  have  but  a  fourth  of  one  share/' 

The  bill  alleged,  that  the  complainants  were  "  resident 
citizens  and  free  persons  of  color  in  the  State  of  Ohio  * 
that  they  were  all  the  slaves  of  said  testator  at  the  time 
of  his  death ;  that  they  were  removed  to  Ohio  immedi- 
ately after  the  death  of  said  testator;  that  on  the  18th 
February,  1850,  "final  settlement  was  ma(Je  by  said  exec- 
utor of  the  estate  of  said  John  Hooper,  deceased;"  that 
it  appeared  by  this  settlement,  that  the  several  brothers 
and  sisters  of  the  testator  "had  consented  in  writing,  and 
repeated  their  consent  in  person  and  by  their  atto^rneys^ 
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that  complainants  were  and  should  forever  hereafter  be 
free — that  said  executor  should  retain  for  their  use  and 
benefit,  out  of  each  of  said  distributive  shares,  the  sum 
of  three  hundred  dollars,  which  being  deducted  from  each 
of  their  legacies,  and  the  sum  of  twelve  hundred  dollars 
being  allowed  to  the  executor  as  his  commissions,  a  bal- 
ance of  $22,301  59  was  left  in  the  hands  of  the  executor," 
which  sum  was  distributed  among  said  distributees,  "and 
said  executor  was  then  and  there  discharged;"  that  this 
decree  was  not  binding  on  the  complainants,  because  they 
were   not   parties  to  the  settlement;  that  said  sum  of 
eighteen  hundred  dollars,  referred  to  in  said  settlement 
as  being  retained  by  the  executor,  was  all  that  they  had 
€ver  received  from  the  estate  of  said  testator;  that  the 
executor  failed  and  refused  to  pay  over  to  them,  or  to  de- 
posit for  them  in  some  bank  in  Ohio,  the  sum  of  money 
bequeathed  to  them  by  said  testator;  that  he  had  not  set- 
tled them  in  comfortable  circumstances,  as  the  will  difect- 
ed  him  to  do ;  that  all  the  other  legatees  had  been  paid 
in  full,  and  had  acknowledged  satisfaction  of  record,  and 
that  all  the  debts  of  the  estate  had  been  paid.      The 
prayer  of  the  bill  was  for  a  specific  performance  of  the 
trusts  created  by  the  will  in  favor  of  the  complainants, 
the  payment  of  the  pecuniary  legacies,  with  interest,  and 
for  general  relief. 

The  executor  answered  the  bill ;  demurring  to  it  for 
want  of  equity,  and  for  non-joinder  and  misjoinder  of 
proper  parties ;  alleging  and  insisting,  that  the  provisions 
of  the  will  in  favor  of  the  complainants,  if  not  invalid, 
conferred  a  discretionary  power  of  execution  on  him, 
which  he  was  not  willing  to  exercise  without  the  consent 
of  all  the  legatees;  that  they  all  agreed,  "as  a  compro- 
mise of  the  whole  matter,  and  as  a  gratuity  on  their  part," 
that  the  sura  of  three  hundred  dollars  should  be  retained 
by  him  out  of  each  of  their  legacies,  to  be  expended  in 
the  removal  and  settlement  of  the  complainants  in  Ohio; 
that  this  was  accepted  by  the  complainant  Harriet,  in  be- 
half of  herself  and  her  children,  in  full  satisfaction  of 
their  claims  under  said  will,  if  any  they  had,  and,  if  they 
had  none,  then  as  a  gratuity;"  that  respondent,  "in  the 
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exercise  of  the  authority  vested  in  him  by  this  agreementy 
as  well  as  by  law,"  carried  the  complainants  to  Ohio, 
bought  for  them  a  house  and  lot,  on  which  they  were 
located  comfortably  and  decently,  and  deposited  the  bal- 
ance of  the  funds  in  his  hands  to  their  credit  in  a  bank; 
and  that  in  thus  acting,  "  respondent  in  no  wise  acted  as 
executor  of  said  estate,  but  as  one  of  the  distributees,  and 
as  empowered  by  the  others  to  so  do  for  them." 

The  chancellor  overruled  the  demurrer  to  the  bill  for 
want  of  equity,  and  held,  on  final  hearing  on  pleadings 
and  proof,  that  the  complainants  were  entitled  to  recover 
the  pecuniary  legacy  bequeathed  to  them  by  the  testator, 
although  they  were  carried  to  Ohio  by  the  executor,  after 
he  had  entered  on  the  duties  of  the  trust,  under  and  by 
virtue  of  the  agreement  among  the  legatees ;  but  he  dis- 
missed the  bill  as  to  the  sureties  of  the  executor,  and 
ordered  it  to  stand  over  that  the  other  legatees  might  be 
brought  in. 

A  supplemental  bill  was  afterwards  filed  ;  bringing  in 
Francis  M.  Hooper  as  a  defendant ;  and  alleging,  that  all 
the  other  legatees  were  non-residents,  and  had  no  property 
in  this  State.  Francis  M.  Hooper  filed  an  answer,  adopt- 
ing the  answer  of  his  co-defendant,  Zachariah  L.  Hooper. 
A  reference  to  the  master  was  afterwards  ordered,  to  as- 
certain the  amounts  which  each  of  the  defendants  had 
received  from  the  testator's  estate,  the  amount  which  the 
complainants  had  received,  the  amount  expended  in  their 
removal  by  the  executor,  the  time  of  their  removal,  &c. 
The  master  reported,  that  the  complainants  were  taken  to 
Ohio  "  on  or  about  the  month  of  March,  1850  ;"  that  the 
amounts  received  by  them,  and  expended  by  the  executor 
in  their  removal,  were  substantiallj'  as  above  stated ;  and 
that  each  of  the  defendants  had  received  from  the  estate, 
on  the  18th  February,  1850,  the  sum  of  $3,716  59.  The 
chancellor,  on  final  hearing,  confirmed  the  master's  report, 
and  rendered  a  money  decree  against  each  of  the  defend- 
ants, for  the  amount  received  by  them  respectively  from 
the  estate,  with  interest  from  the  time  it  was  received. 

The  several  decrees  of  the  chancellor  are  assigned  as 
error,  by  each  of  the  defendants  separately. 
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Geo.  W.  Gayle,  and  Wm.  M.  Byrd,  for  appellants. 
John  T.  Morgan,  contra. 

RICE,  C.  J. — The  law,  as  declared  in  Atwood's  Heirs 
V.  Beck,  adm'r,  21  Ala.  590,  puts  emancipation  by  the 
owner  of  a  slave,  and  by  the  owner's  executor  under  the 
direction  of  the  will,  exactly  upon  the  same  footing,  ex- 
cept as  to  the  executor's  liability  to  creditors.  It  proceeds 
upon  such  reasoning  as  the  following :  that  as  the  owner, 
during  his  life,  may  lawfully  carry  his  slave  to  a  non- 
slaveholding  State,  for  the  purpose  of  there  granting  him 
his  freedom,  so,  after  his  death,  his  executor  may  do  the 
like  thing,  acting  in  autre  droits  in  execution  of  a  trust 
declared  by  his  will. — See  Thompson  v.  ITowlin,  8  Iredell's 
Eq.  Rep.  32. 

From  that  position  and  reasoning  it  plainly  follows, 
that  in  the  case  of  a  trust  in  a  will,  that  a  slave  should 
be  taken  out  of  this  State  to  a  non-slaveholding  State, 
and  be  there  set  free,  the  rule  cy  pres  is  not  adopted  or 
applied ;  that  the  court  cannot  order  him  to  be  carried 
abroad,  for  the  purpose  of  emancipation:  and  that  until 
he  is  carried,  in  execution  of  the  trust,  to  the  State  to  which 
the  will  directs  him  to  be  carried,  he  does  not  acquire  the 
capacity  of  a  free  man,  but  remains  subject  to  the  disabil- 
ities of  a  slave.  As  the  rule  cy  pres  would  not  be  adopted 
as  against  the  owner,  nor  he  be  compelled  by  the  court  to 
carry  his  slave  to  another  State  for  the  purpose  of  emanci- 
pation, although  he  had  declared  in  writing  that  he  would 
so  do;  so,  that  rule  will  not  be  adopted  as  against  the 
owner's  executor,  nor  will  he  be  compelled  by  the  court, 
at  the  instance  and  suit  of  the  slave,  to  carry  him  to  the  State 
to  which  the  will  directs  him  to  be  carried  for  the  purpose 
of  emancipation.  The  court  of  chancery  will  recognize 
the  authority  of  the  executor  to  execute  the  trust,  and,  if 
by  his  bill  he  submits  the  adnmrntration  to  that  court,  it 
might  possess  the  power  to  enforce  its  execution,  as  a  con- 
dition of  giving  its  aid  and  relief  to  him.  But  the  slave 
cannot  enforce  its  execution  by  suit. — Abercrombie  v. 
Abercrombie,  27  Ala.  489.  The  trust  is  one  of  that  class 
which  may  be  valid,  and  yet  not  capable  of  being  enforced 
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against  the  trustee,  by  judicial  tribunals. — Atwood  v. 
Beck,  supra. 

It  must  be  borne  in  mind,  that  "our law  recognizes  no 
other  status  than  that  of  absolute  freedom,  or  absolute 
slavery,"  (Abercrombie  v.  Abercrombie,  supra;)  and  that 
the  emancipation  of  a  slave  cannot,  by  will,  be  consum- 
mated in  this  State.  Notwithstanding  the  direction  in 
the  will,  that  the  slave  be  removed  to  a  non-slaveholding 
State,  and  be  there  set  free,  the  disabilities  of  the  slave 
continue,  until  he  is  removed  from  this  State.  Such  di- 
rection in  the  will  confers  no  right  whatever  on  the  slave, 
until  he  is  removed  from  this  State  to  the  non-slaveholding 
State,  in  the  execution  of  the  trust  declared  by  the  will.  Until 
such  removal,  the  trust  as  to  his  emancipation  is  inopera- 
tive ;  and  a  bequest  of  money  to  him,  or  in  trust  for  his 
benefit,  cannot  vest  in  him,  nor  be  enforced  by  suit  in  his 
name. — Graves  v.  Allan,  13  B.  Monroe,  190 ;  Jones  v. 
Lipscomb,  14  B.  Monroe,  296. 

The  complainants  in  the  case  at  bar  were  the  slaves  of 
John  Hooper  at  the  time  he  executed  his  will,  and  at  the 
time  of  his  death.  At  both  those  periods,  they  were  in 
the  State  of  Alabama,  and  remained  in  Alabama,  as  slaves, 
until  after  the  will  of  said  Hooper  (who  died  in  1848,  in 
Dallas  county,  Alabama)  had  been  duly  admitted  to  pro- 
bate in  the  probate  court  of  said  county  of  Dallas,  and 
until  after  the  estate  of  said  testator  had  been  finally  set- 
tled, his  entire  property,  except  the  complainants,  had 
been  divided  and  distributed,  and  the  executor  discharged 
from  his  office,  by  the  decree  of  said  probate  court. 

It  was  by  virtue  of  an  agreement  made  between  the 
free  white  legatees,  at  or  shortl}'  before  said  final  settle- 
ment of  the  estate  of  the  testator,  that  the  complainants 
were  not  divided  with  the  other  property  of  the  testator, 
but  were  removed  from  this  State  to  Ohio. 

Upon  the  facts  as  presented  by  the  record,  it  is  clear 
that, -if  the  complainants  are  "free  persons  of  color  in 
the  State  of  Ohio,"  as  they  allege  in  their  bill,  they  did 
not  obtain  their  freedom  under  the  will  of  the  testator  ;  nor 
until  after  the  final  settlement  of  the  estate,  and  the  discharge  of 
the  executor  from  his  office,  by  the  decree  of  the  probate 
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court  having  jurisdiction  to  decree  that  final  settlement 
and  that  discharge.  Their  removal  from  Alabama  to 
Ohio  was  not  by  the  executor  as  executor;  for  he  had,  be- 
fore that,  duly  ceased  to  be  executor ;  nor  was  it  under  or 
by  virtue  of  the  will  of  the  testator;  but  it  was  after,  and 
under  and  by  virtue  of  the  aforementioned  agreement 
made  between  the  free  white  legatees ;  and  in  making 
that  removal,  the  former  executor  acted  not  as  executor, 
but  as  the  mere  agent  or  servant  of  the  parties  to  that 
agreement.  Conceding,  then,  that  the  complainants  are 
free,  as  they  allege,  they  derived  their  freedom  from  that 
agreement.  They  have  no  other  ground  upon  which  to 
rest  their  claim  to  freedom.  When  they  claim  it  under 
that  agreement,  as  they  must  if  they  claim  it  at  all,  they 
must  take  it  upon  the  terms  therein  specified,  and  not 
upon  the  terms  of  the  will.  And  the  terms  of  that  agree- 
ment do  not  give  an}'  support  to  the  claim  to  the  $10,000, 
or  to  any  other  claim  asserted  here  by  their  bill,  but  are 
inconsistent  with  such  claim. 

Before  the  complainants  acquired  their  freedom  or  any 
civil  rights,  and  whilst  they  and  their  incapacities  as  slaves 
were  continuing  in  Alabama,  the  fund  in  which  they  here 
claim  to  participate  was  distributed  amongst  the  free  white 
legatees  by  the  final  decree  of  said  probate  court  in  the 
exercise  of  its  jurisdiction.  That  final  decree  was  made 
in  February,  1850.  The  bill  was  not  filed  until  March, 
1853, — more  than  three  years  after  said  final  decree.  No 
fraud  or  mistake  in  obtaining  or  rendering  that  final 
decree  is  shown.  Upon  the  facts  as  they  appear  in  the 
record,  we  deem  it  clear,  that  even  if  the  complainants, 
under  the  aforementioned  agreement,  acquired  their  free- 
dom after  such  final  decree,  such  subsequent  acquisition 
of  freedom  cannot  confer  on  them  a  right  to  enforce  the 
claim  they  here  make  to  a  participation  in  the  fund  or 
property  which  was  distributed  by  final  decree  as  afore- 
said before  they  became  free,  and  more  than  three  years 
before  they  filed  their  bill  to  enforce  their  claim. 

The  decree  of  the  chancellor  is  erroneous,  and  is  re- 
versed; and  this  court,  proceeding  to  render  such  judg- 
ment as  the  chancellor  should  have  rendered,  doth  order. 
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adjudge,  and  decree,  that  the  complainants'  bill  be  dis- 
missed, and  that  Harriet  Hooper  and  her  security  for  costs 
pay  the  costs  of  the  court  below,  and  that  Harriet  Hooper 
pay  the  costs  of  the  appeal  to  this  court,  for  which  execu- 
tion may  issue. 


IKELHEIMER  vs.  CHAPMAN'S  ADM'RS. 

[detixoe  for  slatio,  by  administrator  de  boxis  nox  agaixst  purchaser  from 
admixistrator  ix  chief.] 

1.  Eow  administrator  must  declare. — The  words  "as  administrators,"  following 
the  names  of  the  plaintiffs  in  the  marginal  statement  of  the  parties,  and  in 
the  commencement  of  the  complaint,  without  an  averment  of  the  intestate's 
name,  are  mere  surplusage,  and  do  not  indicate  the  character  in  which  the 
plaintiffs  sue. 

2.  Variance. — Under  a  complaint  in  detinue  by  an  administrator,  suing  indi- 
vidually, a  recovery  cannot  be  had  on  proof  of  title  in  his  representative 
capacity,  when  he  has  not  had  prior  possession  of  the  property. 

3.  Amendment  of  complaint. — Whore  the  plaintiff  is  described  in  the  summons 
as  suing  in  his  representative  capacity  as  administrator,  and  in  the  com- 
plaint as  suing  individually,  the  complaint  may  be  so  amended,  (Code, 
§  2403,)  as  to  make  it  conform  to  the  summons. 

4.  Validity  of  grant  of  administration. — An  order  of  the  probate  court,  granting 
letters  of  administration  <fe  6o?u's  mo«,  cannot  beheld  void,  in  a  collateral 
proceeding,  because  it  does  not  show  the  appointment  and  removal,  resig- 
nation or  death  of  the  administrator  in  chief. 

5.  Jurisdiction  of  probate  court  to  grant  administration. — The  jurisdiction  of  the 
probate  court,  in  the  matters  of  the  grant  of  lettei-s  testamentary  and  of 
administration,  and  of  orphans'  business,  is  founded  on  constitutional  pro- 
visions, (Art.  V,  §  9,)  and  is  original,  general,  and  unlimited. 

6.  Jurisdiction  of  probate  court  to  order  sale  of  personalty. — The  jurisdiction  of  the 
probate  court,  to  order  a  sale  of  the  personal  property  belonging  to  a  dece- 
dent's estate,  is  derived  solely  from  the  statute,  (Code,  §§  1743,  1796,)  and 
is  special  and  limited  ;  consequently,  it  has  no  jurisdiction  to  make  an  order 
of  sale,  on  the  petition  of  the  administrator,  which  does  not  specify  the 
purpose  and  object  of  the  salp.     (Stone,  J.,  dissenting.) 

7.  Authority  of  administrator  to  sell  personal  property. — In  this  State,  an  admin- 
isti'ator  has  no  authority  to  sell  the  personal  property  belonging  to  his  in- 
testate's estate,  except  under  an  order  of  court  in  the  cases  specified  by 
law  :  the  provisions  of  the  Code,  (§§  670, 1743, 1796,)  amount  to  an  implied 
abrogation  of  his  common-law  right  to  sell. 
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Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  E.  "W.  Pettus. 

This  action  was  brought  by  James.  L.  Evans  and  Thos. 
G.  Portis,  against  Edward  Ikelheimer.  In  the  summons 
the  plaintiffs  were  described  as  "administrators  de  bonis 
non  of  Elleu' Chapman,  deceased;"  in  the  marginal  state- 
ment of  the  names  of  the  parties  in  the  complaint,  they 
were  described  as  "Evans  &  Portis,  as  administrators, 
plaintiffs;"  and  in  the  commencement  of  the  complaint 
it  was  averred,  that  "  the  plaintiffs,  as  administrators  de 
bonis  non,  claim  of  the  defendant,"  &c. ;  but  the  complaint 
did  not  otherwise  show  that  they  sued  in  their  represent- 
ative character.  The  action  was  brought  to  recover  two 
slaves,  which  the  defendant  claimed  under  a  purchase 
from  the  administrator  in  chief  of  said  Ellen  Chapman, 
at  a  public  sale  made  by  him  under  an  order  of  the 
orphans'  court.  The  defendant  pleaded,  in  short  by  con- 
sent, non  detinet,  and  ne  ungues  adminisiraior  ;  and  the  trial 
was  had  on  issues  joined  on  these  pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  read  in  evidence  their  letters  of  administration, 
which  were  granted  by  the  probate  court  of  Dallas  on  the 
16th  December,  1856,  and  which  were  in  the  usual  form. 
The  defendant  "  objected  to  the  introduction  of  said  let- 
ters to  the  jury,"  without  specifying  any  ground  of  ob- 
jection to  them,  and  reserved  an  exception  to  the  overrul- 
ing of  his  objection.  The  plaintiffs  also  proved  title  to 
the  slaves  in  their  intestate,  possession  by  her  at  the  time 
of  her  death  in  1853,  the  defendant's  possession  at  the 
commencement  of  the  suit  on  the  19th  December,  1856, 
the  value  of  the  slaves,  and  of  their  annual  hire;  that 
Benjamin  Y.  Beene  was  the  administrator  in  chief  of  their 
intestate,  and  that  he  died  in  the  summer  of  1856.  The 
defendant  then  proved  the  execution  of  the  bill  of  sale 
for  the  slaves  from  said  Beene,  which  was  read  in  evidence 
to  the  jury  without  objection  from  the  plaintifis,  and  fur- 
ther proved,  "  that  said  slaves  were  sold  publicly  before 
the  door  of  the  post-office  in  Selma,  on  the  30th  June, 
1855  ;  that  said  Beene,  as  administrator  of  Ellen  Chap- 
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man,  gave  more  than  thirty  days  previous  notice  of  the 
time  and  place  of  said  sale,  in  a  newspaper  published  in 
Selma;  that  said  sale  was  made  in  conformity  to  said 
notice;  that  said  Beene  was  present  at  the  sale,  and  one 
John  M.  Strong  was  the  auctioneer;  that  there  was  an 
ordinary  number  of  persons  in  attendance  at  said  sale ; 
that  the  defendant  bid  off  said  slaves  at  the  sale,  as  the 
agent  of  A.  Collenburger  &  Co.,  who  had  obtained  a 
judgment  against  said  Beene,  as  administrator  as  afore- 
said, on  an  account  contracted  by  said  intestate  in  her 
lifetime,  and  to  whom  said  bill  of  sale  was  made ;  and 
that  the  purchase-money  therein  specified  was  paid  in  full, 
partly  by  entering  satisfaction  of  said  judgment,  and  the 
balance  in  money." 

The  defendant  then  read  in  evidence  to  the  jury,  with- 
out objection  on  the  part  of  the  plaintiffs,  several  orders 
of  the  probate  court  in  the  matter  of  the  estate  of  said 
intestate,  which  were  in  these  words : 

"  Regular  probate  court,  January  term,  1854.  Ordered, 
that  Robert  King,  Hugh  Ferguson,  John  J.  Strowbridge, 
Reynolds  and  H.  T.  Baugh  be,  and  they  are  hereby, 


appointed  appraisers  of  the  personal  property  belonging 
to  the  estate  of  Ellen  Chapman,  deceased,  and  that  they 
make  due  return  to  this  court  of  their  proceedings  in  the 
premises." 

"  Regular  probate  court,  January  term,  1854.  In  the 
matter  of  the  estate  of  Ellen  Chapman,  deceased.  This 
day  came  Benjamin  Y.  Beene,  and  applied  to  be  appointed 
administrator  of  the  estate  of  Ellen  Chapman,  deceased; 
and  thereupon  entered  into  bond,  in  the  sum  of  $10,000, 
with  Stark  Hunter  and  W.  E.  Ryder  [as]  his  sureties,  and 
took  the  oath  prescribed  b}^  law.  It  is  ordered  by  the 
court,  that  said  bond,  so  taken  as  aforesaid,  be  approved 
and  recorded.  Ordered,  that  Benjamin  Y.  Beene  be,  and 
he  is  hereby,  appointed  administrator  of  said  estate,  and 
that  letters  of  administration  issue  to  him  accordingly." 

"Special  probate  court,  February  6, 1854.  In  the  mat- 
ter of  the  estate  of  Ellen  Chapman,  deceased.  This  day 
came  Benjamin  Y.  Beene,  administrator  of  said  estate  of 
Mrs.  Ellen  Chapman,  deceased,  and  returned  an  appraise- 
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ment.  This  day  came  Benjamin  Y.  Beene,  administra- 
tor of  said  estate,  and  applied  for  leave  to  sell  the  personal 
property  belonging  to  said  estate :  It  is  therefore  ordered 
by  the  court,  that  said  administrator  have  leave  to  sell  the 
personal  property  belonging  to  said  estate,  on  a  credit  of 
six  months,  after  giving  thirty  days  notice  as  required  by 
law,  and  that  he  make  due  return  according  to  law,  kc." 

"  Special  probate  court,  February  9th,  1854.  In  the 
matter  of  the  estate  of  Ellen  Chapman,  deceased.  This 
day  came  Benjamin  Y.  Beene,  administrator  of  the  estate 
of  Ellen  Chapman,  deceased,  and  applied  for  leave  to  sell 
the  perishable  property  belonging  to  said  estate.  It  is 
therefore  ordered  by  the  court,  that  said  administrator 
have  leave  to  sell  the  same  on  the  premises,  on  a  credit  of 
six  months,  after  giving  thirty  days  notice  of  the  time 
and  place  of  sale,  and  that  he  make  due  return  of  such 
sale  to  the  court  within  two  mouths  thereafter." 

"Regular  probate  court,  December  16th,  1856.  This 
day  came  James  L.  Evans  and  Thomas  J.  Portis,  and 
applied  to  be  appointed  administrators  de  bonis  non  of  the 
estate  of  Ellen  Chapman,  deceased;  and  thereupon  en- 
tered into  bond,  in  the  sum  of  §3,000,  with  E.  Y.  Ulmer 
as  their  surety,  and  took  the  oath  prescribed  b}^  law.  It 
is  therefore  ordered  by  the  court,  that  said  bond,  so  taken 
as  aforesaid,  be  approved  and  recorded.  Ordered,  that 
James  L.  Evans  and  Thomas  G.  Portis  be,  and  they  are 
hereby,  appointed  administrators  de  bonis  non  of  said  es- 
aate,  and  that  letters  of  administration  issue  to  them 
accordingly." 

This  being  all  the  evidence  in  the  case,  the  court  charged 
the  jury,  "that  said  Beene  had  no  authority,  by  virtue  of 
his  appointment  as  administrator  by  the  probate  court  of 
Dallas,  to  sell  said  slaves;  that  the  orders  of  said  court 
read  in  evidence,  bearing  date  the  6th  and  9th  February, 
1854,  conferred  no  authority  on  s.aid  Beene,  as  adminis- 
trator as  aforesaid,  to  sell  said  slaves ;  and  that  the  order 
of  said  court,  appointing  plaintiffs  administrators  dc  bonis 
non  of  said  estate,  and  the  letters  thereon  issued,  both  of 
which  were  read  in  evidence,  were  valid,  and  conferred 
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on  plaintiffs  the  authority  to  act  and  sue  as  administra- 
tors de  bonis  non  of  said  intestate." 

The  defendant  excepted  to  this  charge,  and  asked  the 
court  to  instruct  the  jury,  "that  if  they  believed  the  evi- 
dence, they  must  find  a  verdict  for  the  defendant;"  which 
charge  the  court  refused  to  give,  and  the  defendant 
excepted. 

The  charge  given  by  the  court,  and  the  refusal  to  charge 
as  requested,  are  now  assigned  as  error. 

Byrd'&  Morgan,  for  the  appellant. 

Alex.  White,  and  IST.  R.  H.  Dawson,  contra. 

WALKER,  J. — The  judgment  in  this  case  must  be 
reversed,  because  the  words  "  administrator,"  in  the 
marginal  description  of  the  case  accompanying  the.  com- 
jjlaint,  and  the  words  "as  the  administrators  de  bonis  non  " 
in  the  complaint,  are  unmeaning  and  useless,  without  a 
statement  showing  of  what  estate  the  plaintiffs  are  admin- 
istrators. The  complaint  can  not  be  aided  by  reference 
to  the  summons,  especially  as  there  is  no  word  of  refer- 
ence in  the  complaint  to  the  summons.  The  court  should 
have  regarded  the  complaint  as  by  the  plaintiffs  in  their 
individual  capacity,  and  charged  the  jury,  if  they  believed 
the  evidence,  to  find  for  the  defendant. — Crimm  v.  Craw- 
ford, 29  Ala.  623;  Agee  v.  Williams,  2T  Ala.  644;  Gib- 
sou  V.  Land,  27  Ala.  117.  The  defect  in  the  complaint 
can  be  amended  in  the  court  below,  as  it  in  all  probability 
would  have  been  on  the  trial,  if  the  attention  of  the  court 
had  been  called  to  the  point. 

Anticipating  an  amendment  of  the  complaint,  and  pass- 
ing upon  the  merits  of  the  case  made  by  the  evidence,  as 
did  the  court  below,  we  decide,  that  the  plaintiffs'  letters 
of  administration  were  valid;  that  the  sale  under  which 
the  defendant  claims  was  void,  and  that  the  plaintiffs  have 
a  right,  in  their  representative  capacity,  to  recover  the 
property. 

The  order  of  the  probate  court  of  Dallas  county,  ap- 
pointing the  plaintiffs  administrators  de  bonis  non,  does  not 
recite  any  jurisdictional  fact.     That  omission  does  not 
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authorize  the  court  to  treat  the  order  as  void,  on  a  collat- 
teral  impeachment.  By  the  constitution  of  the  State  of 
Alabama,  (Art.  V,  §  9,)  the  general  assembly  is  invested 
with  power  to  establish  iu  each  county  within  this  State 
a  court  of  probate,  for  the  granting  of  letters  testament- 
ary and  of  administration,  and  for  orphans'  business. 
The  probate  court  has,  by  virtue  of  this  provision  of  the 
constitution,  a  specific  grant  of  unrestricted  jurisdiction 
over  the  granting  of  letters  testamentary  and  of  admin- 
istration. It  is,  therefore,  as  to  those  subjects,  a  (^ourt  of 
general  jurisdiction.  Its  jurisdiction  is,  thus  far,  of  con- 
stitutional, not  statutory  origin.  As  soon  as  the  court 
was  created,  that  jurisdiction  attached,  without  the  aid 
of  a  statute.  The  constitution,  as  to  those  subjects,  be- 
stows a  jurisdiction  which  is  original,  unlimited  and 
general. 

The  grant  of  jurisdiction  over  orphans'  business  does 
not  invest  the  court  with  authorit}'^  to  order  the  sale  by 
the  administrator  of  personal  property.  It  required  a 
statute  to  bring  the  subject  of  the  sale  of  personal  property 
within  the  jurisdiction  of  the  court.  No  power  apper- 
tained to  any  court  to  make  such  an  order,  until  it  was 
bestowed  by  the  statute.  It  is  said  in  the  case  of  Wyman 
V.  Campbell,  6  Port.  232,  that  legislation  is  the  only 
source,  whence  the  orphans'  court  derived  its  jurisdiction 
to  order  the  sale  of  lands;  and,  as  to  that  eubject,  it  has 
been  invariably  held  a  court  of  limited  jurisdiction.  The 
power  to  order  a  sale  of  personal  property  is  equally  the 
creature  of  the  statute,  and  a  distinction  between  the  two 
is  without  reason.  The  court  of  law  has,  by  virtue  of  a 
statute,  jurisdiction  over  garnishment,  to  be  exercised  in 
a  mode  prescribed ;  and  it  is  deemed,  as  to  that  matter,  a 
court  of  special  jurisdiction. — Gunn  v.  Howell,  27  Ala. 
663.  It  is  clear  to  our  minds,  that  the  probate  court,  in 
ordering  a  sale  of  personal  property,  exercises  a  special 
power  conferred  by  a  statute,  which  prescribes  the  cir- 
cumstances under  which  it  is  to  be  exercised ;  and  we  are 
bound  either  to  decide  that  it  is,  quoad  hoc,  a  court  of  spe- 
cial jurisdiction,  or  to  abrogate  a  principle  which  runs 
through  all  of  our  cases,  with,  perhaps,  a  single  exception, 
44 
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from  Minor's  Reports  to  29  Alabama,  and  which  has  a 
universal  sanction  in  the  English  common  law.  "We  refer 
to  our  decision  in  "Wyatt's  Adm'r  v.  Rambo,  29  Ala.  517, 
for  a  collection  of  the  cases,  and  a  fuller  discussion  of  the 
subject. 

Under  section  1743  of  t'he  Code,  the  jurisdiction  of  the 
court  is  dependent  upon  the  fact,  that  the  administrator 
makes  application  to  sell  for  the  payment  of  debts.  It  is 
certainly  not  enough  to  authorize  the  court  to  sell,  that 
the  administrator  makes  an  application.  The  application 
to  sell  must  be  for  the  purpose  authorized  by  law.  Such 
is  the  necessary  result  of  the  decisions  of  this  court  on 
kindred  questions. — See  the  cases  collected  in  Shepherd's 
Digest,  136  and  137. 

There  is  no  distinction  between  the  character  of  the 
jurisdiction  which  the  probate  court  exercises  over  the 
appointment  of  administrators  and  of  administrators  de 
bonis  non.  The  duties  of  an  administrator  were  first  cre- 
ated by  the  statute  13th  Edward  I,  ch.  19.  Until  the 
enactment  of  the  statute  31st  Edward  III,  ch.  11,  the 
ordinary  was  the  administrator.  That  act  directed  the 
appointment  of  the  friends  of  the  deceased.  By  the 
statute  21st  Henry  VIII,  ch.  5,  the  appointment  was 
directed  to  be  made  from  the  next  of  kin.  Under  it, 
the  ecclesiastical  courts  appointed  administrators  de 
bonis  non,  as  well  as  administrators  in  chief.  There 
never  was  a  time  when,  upon  the  death  of  an  ad- 
ministrator, the  trust  passed  to  his  representative.  The 
executor  of  an  executor  was  the  executor  of  the  first  tes- 
tator; but  the  case  was  difierent  as  to  administrators. 
The  reason  for  this  difference  was,  that  upon  the  payment 
of  debts  and  legacies,  the  surplus  of  the  goods  belonged 
to  the  executor  proprio  jure,  and  the  authority  of  the 
executor  was  founded  on  the  special  confidence  of  the 
testator.  On  the  other  hand,  the  administrator  was  but 
an  officer,  on  whom  the  deceased  had  imposed  no  trust  or 
confidence. — Vaughan,  182 ;  2  Bla.  Com.  506 ;  1  Peters- 
dorf's  Abr.  247  ;  4  Bac.  Abr.  23,  Ux'rs  and  Adm'rs,  B.  2; 
Went,  on  Ex'rs,  216.  Under  the  English  law,  the  author- 
ity to  appoint  administrators  embraced  administrators  de 
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bonis  non.  So  the  provision  of  the  constitution,  which 
gives  jurisdiction  over  the  grant  of  administrations, 
includes  administrations  de  bonis  non. 

We  do  not  assent  to  the  position  taken  for  appellant, 
that  the  administrator  still  has  his  common-law  power  to 
sell  the  personalty  of  his  intestate,  without  an  order  of 
court.  That  power  is  taken  away  by  necessary  implica- 
tion. If  sections  1743  and  1796,  which  authorize  orders 
to  sell  for  the  payment  of  debts  and  for  distribution,  do 
not,  of  themselves,  take  away  the  power  of  voluntary 
sale,  which  appertained  to  the  administrator  at  common 
law,  there  is  no  room  for  doubt  that  it  is  taken  away  by 
other  provisions  of  the  Code.  Section  670  of  the  Code 
gives  the  probate  court  jurisdiction  over  the  sale  of  per- 
sonal property,  in  the  cases  defined  by  law.  Other  sec- 
tions define  the  cases  in  which  the  jurisdiction  is  to  be 
exercised,  and  those  cases  are  the  only  ones  in  which  an 
administrator  could  sell,  without  the  commission  of  a  devas- 
tavit at  common  law.  It  is  thus  shown,  that  the  jurisdic- 
tion to  order  sales,  in  all  the  contingencies  required  in 
the  progress  of  the  administration,  is  given  to  the  probate 
court,  which  must  have  the  effect  of  denying  the  power 
to  the  administrator. 

There  is  another  argument  by  which  the  conclusion 
must  be  attained,  that  the  power  of  sale  without  an  order 
is  denied  to  the  administrator.  It  is  a  correct  principle, 
that  the  common  law  relative  to  any  subject  is  superseded 
by  a  revision  of  the  whole  of  that  subject  by  the  legisla- 
ture.— Commonwealth  v.  Cooley,  10  Pick.  37 ;  Sedgwick 
on  Statutory  and  Constitutional  Law,  126.  The  legisla- 
tion of  this  State,  found  in  the  Code,  in  reference  to  the 
sale  of  the  personalty  of  the  estates  of  intestates,  covers 
the  entire  ground,  is  a  revision  of  the  entire  subject,  and 
is  evidently  designed  to  place  it  altogether  under  statutory 
control.  For  this  reason,  the  common-law  power  of  an 
administrator  to  sell  ad  libitum  must  be  regarded  as  taken 
away. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 
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STOI^E,  J. — As  this  case,  in  a  material  point  of  vieWy 
rests  on  the  case  of  Wyatt  v.  Rambo,  29  Ala.  Rep.  510,  in 
which  I  did  not  sit,  I  propose  in  this  opinion  to  express 
my  views  of,  and  to  dissent  from,  both  that  case  and  tiiis. 
In  doing  so,  I  will  be  compelled  to  discuss  the  subject  some- 
what in  detail. 

The  office  of  administrator  was  created  in  England  by 
the  statute  31st  Edward  III,  ch.  11.  The  powers  of  ad- 
ministration had  been  previously  exercised,  at  different 
times,  by  the  ordinary  and  the  clergy;  and  hence,  the 
statute  did  not  create  the  functions  of  the  administrator, 
but  merely  the  agent  by  which  those  functions  were  to 
be  performed. — 2  Kent's  Com.  (8th  edition,)  508.  The 
office  being  created,  and  the  administrator  appointed  to 
fill  it,  he  became  the  personal  representative  of  the  intest- 
ate, as  an  executor  was  the  personal  representative  of  a 
testator ;  and  there  attached  to  his  office  certain  powers 
and  duties. 

In  13th  Edward  I,  it  was  enacted,  that  the  ordinary, 
who  then  had  charge  of  deceased  intestate's  effects,  should 
pay  the  debts  against  such  estate,  so  far  as  the  goods  of 
decedent  extended.  In  Snelling's  case,  5  Rep.  82,  it  was 
resolved,  that  if  the  ordinary  took  the  goods  into  posses- 
sion, he  was  chargeable  with  the  debts  of  the  intestate  at 
common  laio. — 1  Lorn  ax  on  Executors,  (2d  edition,)  260. 
In  2  Kent's  Com.  (8th  edition,)  515,  speaking  of  adminis- 
trators, it  is  said,  "  His  powers  and  duties,  under  the  com- 
mon law  of  the  land,  may  be  summarily  comprehended  in 
the  following  particulars:  1.  He  is  to  make  an  inven- 
tory," &c.  On  p.  517  it  is  said,  "After  completing  the 
inventory,  the  duty  of  the  administrator  is,  to  collect  the 
outstanding  debts,  and  convert  the  property  into  money, 
and  pay  the  debts  due  from  the  intestate.  He  must  sell 
the  personal  property,  so  far  as  it  may  be  necessary  for  the 
payment  of  debts  and  legacies,  beginning  with  articles  not 
required  for  immediate  family  use,  nor  specifically  be- 
queathed." The  distribution  of  the  personal  estate  is  of 
purely  statutory  origin. — 2  Kent's  Com.  525. 

It  cannot  be  controverted,  that  in  the  absence  of  stat- 
,utcs  passed  by  our  own  legislature,  the  administrator  had 
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power  to  sell  the  property  of  intestates,  publicly  or  pri- 
vately, either  with  or  without  an  order.  His  appointment 
vested  in  him  the  title  to  the  personal  estate  of  his  intest- 
ate ;  and  that  ownership,  with  the  power  of  disposition, 
was  untrammeled. — 2  Williams  on  Executors,  602.  "It 
IS  a  general  rule  of  law  and  equity,  that  an  executor  or  an 
administrator  has  an  absolute  power  of  disposal  over  the 
whole  personal  eft'ects  of  the  testator  or  intestate ;  and 
that  they  cannot  be  followed  by  creditors,  much  less  by 
legatees,  either  general  or  specific,  into  the  hands  of  au 
alienee."— Whale  v.  Booth,  4  T.  R.  625 ;  Nugent  v.  Gif- 
fard,  1  Atk.  463 ;  1  Lomax  on  Executors,  (2d  edition,)  560, 
558,  559,  561. 

The  doctrine  was  well  settled  at  the  common  law,  that 
an  executor  or  administrator  could  applj'^  the  assets  of  the 
■estate  to  the  payment  of  his  own  debts ;  and  this  right 
was  not  limited  to  mere  money  assets.  It  extended  to  a 
mortgage  term  of  the  testator. — Mead  v.  Lord  Orrery, 
S  Atk.  235 ;  2  Williams  on  Executors,  602  ;  1  Lomax  on 
Executors,  558-9.  In  Whale  v.  Booth,  Lord  Mansfield 
•said,  "  Assets  of  an  estate  cannot  be  followed  into  the 
hands  of  the  vendee  of  an  executor  or  administrator,  un- 
less there  be  fraud  in  the  sale.  If,  at  the  time  of  the 
alienation,  the  purchaser  knows  they  are  assets,  this  is  no 
evidence  of  fraud."  The  case  of  McLeod  v.  Drummond, 
14  Vesey,  359,  (S.  0.  17  Vesey,  153,)  although  perhaps 
the  strongest  English  case  against  the  doctrine,  does  not 
deny  the  right  of  the  executor  to  pledge  assets  for  the 
payment  of  his  own  debts.  "  On  a  sale  of  assets  by  an 
executor,  the  purchaser  is,  generally  speaking,  absolved 
from  all  inquiry  with  respect  to  debts  and  legacies.  The 
law  gives  the  executor  the  jjower  of  sale  for  the  payment 
of  debts ;  his  sale  may  be  presumed  to  be  made  for  that 
purpose ;  and  that  presumption  sustains  tlie  authority  of 
the  executor,  and  gives  protection  to  the  purchaser." 
1  Lomax  on  Executors,  560-1;  Mead  v.  Lord  Orrery, 
S  Atk.  235. 

Having  ascertained  what  was  the  common-law  doctrine 
on  this  quostion,  let  us  next  consider,  what  changes  or 
innovations  were  introduced  by  the  act  of  1809.     We 
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will,  perhaps,  best  uudervstand  the  intention  of  the  legisla- 
ture, and  the  meaning  of  the  language  found  in  this  stat- 
ute, by  a  brief  review  of  our  legislation  on  this  subject. 
Their  intention  is  much  better  ascertained  bj  considering 
the  law  as  it  then  stood,  than  by  considering  the  entire 
system  as  now  perfected.  That  intention,  if  we  can 
ascertain  it,  should  be  with  us  a  governing  principle,  and 
we  should  construe  this  statute  as  we  would  have  con- 
strued it,  had  it  been  brought  before  us  the  day  after  it» 
enactment. 

The  first  enactment  on  this  subject  was  approved  March 
12,  1803.— Toul.  Dig.  324.  Section  twenty  provided  for 
the  appointment  of  administrators.  Section  twenty-one, 
after  defining  the  general  powers  of  the  chief-justice  of  the 
orphans'  court,  declared  as  follows:  "And  whenever  he 
[the  chief-justice  of  the  orphans'  court}  may  deem  it 
necessary  to  appoint  an  administrator,  or  administrators, 
to  collect  together  the  goods  of  the  deceased,  for  the  pur- 
pose of  depositing  them  in  the  hands  of  the  said  chief- 
justice,  out  of  which  he  shall  pay  the  debts  of  the  de- 
ceased, and  be  liable  in  law  as  other  administrators." 

There  was  no  statute,  changing  or  altering  this  in  any 
particular,  until  December  3,  1810,  when  the  clause  of 
the  act  of  1803  above  copied  was  repealed. — Toul.  Digest, 
180,  §  4. 

The  powers  of  the  administrator,  then,  with  the  excep- 
tion of  the  change  wrought  by  the  act  of  1803,  supra, 
remained  substantially  as  they  were  at  common  law,  until 
and  up  to  the  enactment  of  the  statute  of  1809,  Clay's 
Dig.  223,  §  13 ;  Toul.  Digest,  334,  §  1.  That  statute  was 
introductive  of  entirely  new  rules. 

In  Heydon's  case,  3  Rep.  8,  it  was  resolved  by  the 
barons  of  the  exchequer,  "  that  for  the  sure  and  true  in- 
terpretation of  all  statutes  in  general,  (be  they  penal  or 
beneficial,  restrictive  or  enlarging  of  the  common  law,) 
four  things  are  to  be  discussed  and  considered  :  1.  "What 
was  the  common  law  before  the  making  of  the  act  ?  2. 
"What  was  the  mischief  and  defect  for  which  the  common 
law  did  not  provide?  3.  What  remedy  the  parliament 
hath  resolved  and  appointed  to  cure  the  disease  of  the 
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commonwealth?  and  4.  The  true  reason  of  the  remedy  ?  " 
In  Huffman  v.  The  State,  29  Ala.  R.  40,  we  applied  these 
rules  of  construction  to  a  statute  which  made  an  indicta- 
ble offense  out  of  an  act  theretofore  indifferent :  a  mere 
malum  ^prohibitum.  If  these  rules  were  correctly  applied 
to  the  case  cited,  they  are  certainly  not  inapplicable  to 
the  act  of  1809,  which  is  remedial  in  its  character. 

Let  us  apply  these  rules  to  the  act  of  1809.  We  have 
shown  above  what  the  common  law  was  on  this  subject. 
Centuries  of  abuse,  growing  out  of  the  power  of  the  exec- 
utor or  administrator  to  sell  or  pledge  the  property  of  the 
estate  privately,  or  even  to  apply  it  to  his  own  purposes, 
disclosed  the  mischief  and  defect  for  which  the  common 
law  did  not  provide.  This  mischief  and  defect  were  rem- 
edied, when  the  legislature  declared,  "It  shall  not  be 
lawful "  for  any  personal  representative  "  to  take  the 
estate,  or  any  part  thereof,  at  the  appraised  value,  or  to 
dispose  of  the  same  at  private  sale." — Toul.  Dig.  334,  §  1. 
This  was  the  remedy  which  the  legislature  resolved  and 
<ippoi?ited  to  cure  the  disease.  "What,  then,  is  the  true  reason 
why  the  legislature  declared,  "  it  shall  be  the  duty  of  the 
executor,  administrator,"  &c.,  "to  apply  to  the  orphans' 
•court  of  their  county  for  an  order  of  sale,"  &c.  Wyatt  v. 
Rambo  makes  this  application  by  the  administrator,  the 
jurisdictional  fact ;  and  because  the  record  in  that  case  did 
not  recite  such  application,  the  order  of  sale,  and  the  sale 
under  it,  were  pronounced  void,  though  the  question  arose 
collaterally.— 29  Ala.  510. 

My  understanding  of  the  theory  of  the  opinion  in  Wyatt 
V.  Rambo,  is  this :  Although  the  orphans'  court  may  grant 
an  order  to  sell  personal  property,  and  although  the  admin- 
istrator may  sell  under  such  order  when  properly  granted ; 
yet,  it  is  necessary  to  the  validity  of  the  order  that  it 
shall  appear  to  have  been  granted  on  the  application  of 
the  administrator.  Now,  when  it  is  remembered  that  the 
statute  we  are  considering  was  the  first  enactment  which 
required,  or  even  authorized,  an  order  of  sale;  and  that 
before  that  time  the  administrator  had  an  unlimited  power 
of  sale  without  such  order,  I  do  not  think  the  above  is  the 
true  theory  of  the  statute.    Abuse  of  power  by  the  admin- 
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istrator,  not  by  the  orphans'  courts  was  the  mischief  which 
the  statute  was  designed  to  remedy,  as  its  language  clearly 
imports. 

Again  :  The  act  of  1809  subordinates  the  administrator 
to  the  orphans'  court,  in  this,  that  it  forbids  him  to  sell 
without  obtaining  the  sanction  and  jjermission  of  that 
tribunal.  He  does  obtain  its  sanction  and  permission, 
and  sells  under  its  order.  The  opinion  of  my  brothers  in 
"Wyatt  V.  Ram  bo  holds  the  sale  void,  because  the  per- 
mission was  given  apparently  without  being  asked  for. 

When  I  speak  of  an  application  to  be  made  by  the  ad- 
ministrator, I  do  not,  of  course,  mean  to  charge  that  any 
sort  of  application  would  do.  In  "Wyatt  v.  liambo,  the 
record  failed  to  show  that  any  application  had  been  made. 
The  question  was  not  what  the  application  should  con- 
tain, but  whether  the  silence  of  the  record  on  the  subject 
of  an  application  invalidated  the  order. 

Wyatt  V.  Rambo  does  not  hold  that  an  order  to  sell 
personal  property  would  be  invalid,  if  it  failed  to  affirm 
that  a  necessity  existed  for  the  sale.  It  leaves  that  ques- 
tion open ;  declaring  that  "  it  is  unnecessary  to  inquire 
whether  the  application  of  the  administrator  and  the 
necessity  must  both  be  shown,  or  whether  the  jurisdiction 
is  maintainable  in  the  absence  of  either."  If  it  had 
affirmed  that  an  order  to  sell  personal  property,  which 
did  not  affirm  the  necessity  for  a  sale,  would  have  been 
pronounced  void  in  a  collateral  proceeding,  and  this 
notwithstanding  the  record  recited  that  application  had 
been  made,  it  would  have  overturned  an  unbroken  chain 
of  decisions  of  this  court,  commencing  with  Wyman  v. 
Campbell,  6  Porter,  242,  and  ending  with  King  v.  Kent, 
29  Ala.  542,  which  collects  most  of  the  authorities.  The 
rule  is,  that  after  jurisdiction  attaches — which  takes  place 
on  the  presentation  of  a  proper  petition  or  application — 
all  the  after  proceedings  are  mere  questions  of  irregularity. 
For  such,  the  order  might  be  reversible  on  direct  appeal ; 
but  coming  up  collaterally,  they  avail  nothing.  This 
being  the  rule  in  cases  for  the  sale  of  land,  of  course  we 
could  not  require  greater  strictness  in  sales  of  personal 
property. 


JUNE  TERM,  1858.  689 

Ikelheiiner  v.  Chapman's  Adm'rs. 

The  first  clause  of  the  act  of  1809  is  negative  in  its 
terms.  Its  language  is,  "It  shall  not  be  lawful  for  any 
executor  or  executors,  administrator  or  administrators, 
guardian  or  guardians,  to  take  the  estate,  or  any  part 
thereof,  of  any  testator  or  intestate,  at  the  appraised 
value,  or  to  dispose  of  the  same  at  private  sale,  except 
when  the  same  is  directed  by  the  will  of  the  testator." 
This  clause  is  prohibitory  in  its  terms,  and,  to  the  extent 
of  its  provisions,  takes  away  these  common-law  powers  of 
the  personal  representative.  Any  act  in  violation  of  this 
clause  would  be  necessarily  void. — Weir  v.  Davis,  4  Ala. 
442  ;  Fambro  v.  Gantt,  12  Ala.  305  :  Ventris  v.  Smith, 
10  Peters,  174-5.  The  other  provisions  of  this  section, 
except  those  which  prescribe  the  length  of  notice  of  sale, 
and  the  terms  of  credit,  are  aflirmative  in  form,  without 
any  prohibitory  words.  The  rule  is,  that  affirmative  stat- 
utes, or  affirmative  clauses  in  a  statute,  do  not  necessa- 
rily repeal  the  common  law,  but  are  either  directory  or 
cumulative,  dependent  on  the  nature  of  the  subject. 

The  legislature,  in  clear  language,  declared  these  disa- 
bilities. If  they  had  intended  to  impose  others,  nothing 
would  have  been  easier,  or  more  natural,  than  that  they 
should  have  expressed  that  intention.  Their  minds  were 
directed  to  the  subject,  and  they  knew  how  to  express 
prohibitions.  If  they  believed  that  administrators  should 
be  prohibited  from  selling  property,  until  they  had  applied 
for  an  order,  should  they  not  have  said  so  in  terms  ?  Is 
not  the  fact  that  they  expressed  certain  prohibitions,  and 
omitted  others,  strongly  persuasive  to  show  that  the 
omission  was  intentional  ?  Inclusio  unius  est  exclusio  alte- 
rius. 

Another  view :  In  1809,  no  statute  had  been  passed 
directing  or  authorizing  a  petition,  application,  personal 
notice,  or  formal  trial,  preliminary  to  a  sale  of  either  real 
or  personal  property.  That  statute  contained  no  such  pro- 
visions. True,  the  act  of  1803  (Toul.  Dig.  327,  §  28)  had 
provided  for  a  sale  of  real  estate  in  a  class  of  cases  ;  but  it 
provided  none  of  the  machinery  mentioned  above.  The 
court,  under  that  statute,  acted  of  its  own>  accord,  without 
petition  or  application  from  any  body,  except  the  oath  of 
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the  administrator,  exhibiting  "  a  true  account  of  the  said 
personal  estate  and  debts,  so  far  as  he  can  discover  the 
same."  If  after  posting  up  notice,  as  the  act  requires,  no 
reason  was  shown  why  the  sale  should  not  be  ordered,  the 
court  proceeded  to  "  examine  the  allegations  and  proofs," 
and  made  the  order  accordingly.  It  was  not  necessary  to 
mention  who  were  the  heirs,  devisees  or  next  of  kin,  and 
no  actual  notice  to  any  body  was  necessary.  If  any  per- 
son, learning  that  proceedings  were  on  foot  for  granting 
an  order  of  sale,  should  come  in  under  the  notice  posted 
up,  "  directing  all  persons  interested  in  the  lands,  &c.,  to 
appear  before  the  orphans'  court,"  on  a  certain  day  therein 
to  be  named,  then  an  issue  could  be  made  up.  Otherwise, 
the  whole  proceeding  was  ex  farte. 

In  regard  to  the  sale  of  personal  estate,  there  never  was 
a  statute  requiring  a  formal  application,  or  notice  of  appli- 
cation, until  by  the  Code,  §§  1743,  1744,  the  law  was 
changed.  These  sections  declare  that,  when  application 
is  made  to  sell  slaves,  publication  is  required  similar  to 
the  provisions  of  the  act  of  1803,  for  the  sale  of  land. 

The  act  of  1818,  Toul.  Dig.  338,  and  the  act  of  1822, 
Toul.  Dig.  347,  require  petitions  preliminary  to  the  grant- 
ing of  an  order  to  sell  lands  to  pay  debts,  or  for  more 
equal  distribution.  These  statutes  provide  for  formal 
notice — an  issue,  and  regular  trial.  This  is  the  first  men- 
tion of  petitions  to  obtain  an  order  of  sale,  which  can  be 
found  in  our  legislative  history.  I  submit  the  following 
reflections,  based  on  this  legislative  history  : 

The  act  of  1803,  in  reference  to  the  sale  of  land,  pro- 
vided for  posting  up  notices,  setting  a  day  for  trial,  hear- 
ing proofs,  &c.  The  act  of  1809  requires  no  notice,  no 
proof,  and  evidently  contemplates  immediate  action  by 
the  court,  when  the  subject  is  brought  before  it.  "Why 
under  the  act  of  1809  require  that  the  application  shall  be 
made  by  the  administrator,  or  rather,  that  the  record  shall 
aflirm  such  to  have  been  the  case?  No  trial,  no  contest, 
no  conceivable  result  can  flow  from  it,  and  the  legislature 
certainly  did  not  intend  to  require  a  useless  and  fruitless 
ceremony.  Moreover,  the  silence  of  the  act  of  1809  on 
the  question  of  notice,  proof,  &c.,  while  the  act  of  1803 
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required  publication  and  the  setting  of  a  day  for  trial,  is  a 
strong  circumstance  to  show  that,  under  the  later  statute, 
nothing  of  the  kind  was  contemplated. 

If  it  be  asserted  or  contended  that  the  act  of  1809  con- 
templates proof,  and  the  ascertainment  by  the  orphans' 
court  of  the  necessity  for  a  sale,  then  it  results  that  the 
court  is  required  to  consider  and  detennine  the  question 
without  any  means  of  forming  an  issue,  bringing  out  evi- 
dence, or  known  mode  of  learning  the  facts.  This  will 
leave  him  to  grope  his  way  on  his  own  knowledge,  or  on 
ex-'parie  and  extra-judicial  oaths. 

For  fifteen  years,  commencing  in  1803,  and  ending  in 
1818,  no  formal  petition  or  application  was  necessary  to 
obtain  an  order  for  the  sale  of  land.  If  the  doctrine 
asserted  in  Wyatt  v.  Rambo  be  correct,  for  nine  of  those 
years  a  more  formal  application  was  necessary  to  obtain 
an  order  to  sell  personal  property,  than  to  obtain  a  like 
order  to  sell  real  estate.  I  have  jiot  been  able  to  adopt 
the  argument  or  conclusion  stated  in  Wyatt  v.  Rambo. 

I  have  said  that  we  must  consider  and  construe  this 
statute  as  we  would  have  done  the  day  after  its  enactment. 
Any  change  of  our  system  since  that  time  will  not  author- 
ize us  to  change  its  construction.  Taking,  then,  the  year 
1809  as  a  stand-point  for  its  consideration,  I  think  the 
following  is  a  just  paraph  rase  of  its  provisions  : 

It  shall  not  be  lawful,  as  heretofore,  for  the  administra- 
tor to  take  the  estate  of  his  intestate,  or  any  part  of  it,  at 
its  appraised  value,  or  to  dispose  of  the  same  at  private 
sale  ;  but  when  a  sale  of  all,  or  any  part  of  it,  is  necessary 
for  the  payment  of  debts,  he  shall  go  to  the  orphans* 
court  and  obtain  an  order,  before  he  shall  be  permitted 
to  sell. 

Should  the  question  be  asked,  why  was  it  made  neces- 
sary to  obtain  the  order  of  the  orphans'  court,  before  sell- 
ing personal  property;  the  answer  is,  that  the  legislature 
may  have  been  unwilling  to  trust  the  question  of  a  sale 
velnon  to  the  exclusive  judgment  and  discretion  of  the 
administrator;  or,  they  may  have  thought  it  necessary  to 
have  the  approbation  of  a  sworn,  judicial  officer,  before 
property  of  an  intestate  should  be  sold.    At  that  time. 
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neither  executors  nor  administrators  were  sworn  ;  and  it 
was  certainly  safe  to  presume  that  the  judges  of  the 
orphans'  court  could  be  more  trusted,  than  administrators 
as  a  class  could  be.  Or,  they  may  have  intended,  by 
requiring  an  order,  to  spread  the  facts  on  the  record  of  the 
court.  The  order  of  sale,  and  the  sale  bill  which  the 
administrator  was  required  to  return,  would  afford  evidence 
on  which  to  charge  him. 

As  I  understand  the  act  of  1809,  it  clothed  the  orphans' 
court  with  a  power  to  be  exercised  on  an  exigenc}^,  and 
provided  no  form,  machinery,  or  means  for  ascertaining 
and  determining  the  existence  of  that  exigency.  In  such 
case,  the  exercise  of  the  power  is  itself  the  ascertainment 
of  the  existence  of  the  exigency. 

In  the  great  case  of  Martin  v.  Mott,  12  Wheat.  19,  the 
act  of  congress  of  1795  came  up  for  construction.  That 
act  declared,  "that  whenever  the  United  States  shall  be 
invaded,  or  be  in  imminent  danger  of  invasion  from  any 
foreign  nation  or  Indian  tribe,  it  shall  be  lawful  for  the 
president  of  the  United  States  to  call  forth  such  number 
of  the  militia  of  the  State  or  States  most  convenient  to 
the  place  of  danger,  or  scene  of  action,  as  he  may  judge 
necessar}^  to  repel  such  invasion,  and  to  issue  his  order 
for  that  purpose  to  such  officer  or  officers  of  the  militia  as^ 
he  shall  think  proper."  Under  this  act,  the  president 
of  the  United  States  made  a  requisition  on  Gov.  Tomp- 
kins of  New  York,  requiring  him  to  furnish  certain  mili- 
tia ;  and,  so  far  as  the  record  discloses,  the  requisition  did 
not  recite  that  the  country  was  invaded,  or  in  danger  of 
invasion.  The  governor  thereupon  detailed*  certain  parts 
and  portions  of  the  militia  of  the  State,  pursuant  to  the 
requisition  of  the  president ;  and  one  Jacob  E.  Mott,  being 
detailed  and  ordered  into  service  pursuant  to  said  requisi- 
tion, failed  and  refused  to  do  military  duty.  Thereupon  a 
fine  was  assessed  against  him  by  a  court-martial,  and  the 
proper  officer  seized  his  goods  for  the  satisfaction  of  said 
fine.  He  brought  an  action  of  replevin  against  Martin, 
the  deputy-marshal,  for  seizing  and  detaining  his  goods. 
The  defendant  filed  his  avowry,  setting  forth  the  proceed- 
ings in  detail,  averring  that  they  were  had.  "  upon  the 


JUNE  TERM,  1858.  693 

Ikelheimer  v.  Chapman's  Adm'rs. 

previous  requisitions  of  the  president  of  the  United 
8tatcs,  for  that  purpose  made,  and  to  him  [Gov.  Tomp- 
kins] directed." 

Tb  this  avovvry  the  plaintiff  demurred,  and,  among  other 
causes  of  demurrer,  assigned  that — 

*'  The  said  defendant,  in  his  said  avowry,  does  not  allege 
that  the  president  of  the  United  States  had  adjudged  that 
there  was  an  invasion,  or  imminent  danger  of  an  inva- 
sion ;  or  that  any  of  the  exigencies  had  occurred,  in 
which  the  president  is  empowered  to  call  out  the  militia, 
by  the  constitution  of  the  United  States." 

Judge  Story  delivered  the  unanimous  opinion  of  the 
court,  overruling  the  demurrer  to  the  defendant's  avowry. 
In  delivering  the  opinion,  which  is  a  very  elaborate  one, 
among  other  things  he  said:  "He  [the  president  of  the 
United  States]  is  necessarily  constituted  the  judge  of  the 
existence  of  the  exigency  in  the  first  instance,  and  is 
bound  to  act  according  to  his  belief  of  the  facts.  If  he 
does  so  act,  and  decides  to  call  forth  the  militia,  his  orders 
for  this  purpose  are  in  strict  conformity  with  t^c  provis- 
ions of  the  law;  and  it  would  seem  to  follow  as  a  neces- 
sary consequence,  that  every  act  done  by  a  subordinate 
officer,  in  obedience  to  such  orders,  is  equally  justifiable. 
The  law  contemplates  that^  under  such  circumstances, 
orders  shall  be  given  to  carry  the  power  into  effect ;  and 
it  cannot,  therefore,  be  a  correct  inference  that  any  other 
person  has  a  right  to  disobey  them.  The  law  does  not 
provide  for  any  appeal  from  the  judgment  of  the  president, 
or  for  any  right  in  subordinate  officers  to  review  his 
decision,  and  in  effect  defeat  it.  Whenever  a  8<"atute 
gives  a  discretionary  power  to  any  person,  to  be  exercised 
by  him  upon  his  own  opinion  of  certain  fiicts,  it  is  a  sound 
rule  of  construction,  that  the  statute  constitutes  him  the 
sole  and  exclusive  judge  of  the  existence  of  those  facts." 

In  Vanderhe^den  v.  Young,  11  Johns.  150,  a  similar 
question  arose,  and  was  decided  in  the  same  way. 

In  Stuyvesant  v.  The  Mayor,  &c.,  of  ]S"ew  York,  7  Cow. 
688,  a  question  arose  on  the  validity  of  a  by-law  of  the  city 
of  Jl^Tew  York.  The  act  of  incorporation  empowered  the 
city  authorities  to  pass  such  by-laws  as  they,  "  from  time 
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to  time,  should  deem  necessary  and  proper,"  &c.,  *  *  * 
"and  for  regulating,  or,  if  they  find  it  necessary,  prevent- 
ing the  interment  of  the  dead  within  the  said  city."  The 
by-law  in  question  was  passed,  without  adjudging  or  fecit- 
ing  that  it  was  necessary,  or  that  the  common  council 
found  it  to  be  so.  It  was  contended  that  the  by-law  was 
void.  The  case,  with  several  others  involving  the  same 
question,  was  elaborately  argued.  The  court  ruled,  "  that 
the  by-law  need  not  recite  or  adjudge,  on  its  face,  that  it 
wsis  necessar}/ ;  but  such  necessity  was  implied  by  the  act 
of  passing  it." 

In  pronouncing  its  decision,  the  court  referred  approv- 
ingly to  the  case  of  Martin  v.  Mott,  supra,  and  observed 
that  "the  president  [of  the  United  States]  was  constitu- 
ted by  the  act  the  exclusive  judge  of  the  exigency  ;  that 
the  requisition  was  not  only  conclusive  evidence  that  he 
had  passed  as  a  judge  upon  the  case ;  but  that  a  plea  of 
such  requisition  implied,  and  was  equavalentto  an  express 
averment  of  adjudication." 

To  the  same  effect  is  Wyatt  v.  Steele,  26  Ala.  639. 

I  can  perceive  no  distinction  in  principle  between  the 
cases  collated  above,  and  the  case  of  Wyatt  v.  Rambo. 
In  each  case,  an  officer  or  ofiicers  were  clothed  with 
authority  to  do  certain  acts  upon  certain  exigencies ;  and 
in  neither  case  w^ere  any  rules  prescribed,  or  form  given, 
for  determining  the  existence  of  the  exigency.  The  per- 
formance of  the  act  is  evidence  that  the  exigency  has 
arisen. 

In  coming  to  this  conclusion,  I  think  I  but  follow  the 
whole  current  of  our  decisions,  with  the  exception  of 
Wyatt  V.  Rambo.  In  Steele  v.  Knox,  10  Ala.  614,  the 
question  was  distinctly  made  that  the  administrator  ought 
not  to  have  sold  the  slave,  the  estate  being  free  from  debt. 
The  sale  was  upheld,  and  the  administrator  was  charged 
only  with  the  price  which  the  slave  actually  brought.  I 
have  looked  into  the  record  in  that  case,  and  find  it  cor- 
responds in  every  material  respect  with  the  record  of 
"Wyatt's  estate.  The  order  of  sale  was  granted  on  the 
same  day  on  which  the  administrator  was  appointed  ;  and 
the  record  does  not  recite  either  the  application  or  necessity 
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for  a  sale.     So  far  as  the  record  discloses,  the  order  was 
granted  ex  mero  motu. 

In  Steele  v.  Knox,  supra,  the  court  indulged  the  remark, 
that  the  administrator  is  not  the  sole  judge  of  the  neces- 
sity of  a  sale.  A  similar  idea  is  intimated  in  Lay  v. 
Lawson,  23  Ala.  389.  No  authority  is  cited  in  support  of 
this  position,  and  the  court  in  neither  case  granted  or 
withheld  any  relief  predicated  on  this  question. 

Admit,  however,  that  this  court  was  right  in  the  prin- 
ciple asserted,  and  what  does  it  lead  to  ?  Proof  that  the 
necessity  did  not  exist  will  not  render  the  sale  void ;  for 
that  precise  question  arose  in  the  case  of  Steele  v.  Knox 
— the  very  case  in  which  the  doctrine  was  first  asserted. 
The  only  eftect  of  the  establishment  of  this  principle  is, 
to  show  that  the  orphans'  court  was  charged  with  the 
ascertainment  of  the  existence  of  a  necessity  for  a  sale. 
This  will  furnish  another,  and  perhaps  the  most  satisfac- 
tory reason,  why  the  legislature  required  the  administra- 
tor to  obtain  an  order  of  the  court  before  he  made  sale 
of  the  property.  It  also  demonstrates  the  applicability 
of  Martin  v.  Mott,  and  Stuyvesant  v.  Mayor,  &c.,  of  New 
York,  cited  supra,  to  the  facts  of  the  case  of  Wyatt  v. 
Rambo. 

The  case  of  Calhoun  v.  McCartney  was  wholly  unlike 
Wyatt  V.  Rambo.  In  that  case,  the  statute  of  Georgia, 
under  which  the  sale  was  made,  prohibited  a  sale  of  slaves 
by  an  administrator,  unless  the  other  personal  property, 
with  the  hire  of  the  slaves  for  one  year,  should  prove  insuffi- 
cient for  the  payment  of  debts.  Moreover,  the  administra- 
tor had  himself  purchased  the  slaves  at  his  own  sale,  and 
had  made  no  payment.  In  1809,  and  for  many  years 
afterwards,  we  had  no  statute  fixing  or  defining  priorities 
for  the  sale  of  personal  property,  and  no  such  prohibition 
as  that  found  in  the  Georgia  statute.  The  statement  of 
the  two  cases  proves  their  dissimilitude. 

All  that  class  of  cases  cited  in  the  opinion  in  "Wyatt  v. 
Rambo,  in  which  private  property  was  sought  to  be  con- 
demned for  public  use,  such  as  road  cases,  cases  of  bas- 
tardy, and,  I  may  add,  cases  of  summary  jurisdiction  in 
contests  inter  partes — such  as  those  collected  in  ConoIIy  v. 
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Ala.  and  Tenn.  R.  R.  R.  Co.,  29  Ala.  373— rest  on  an 
entirely  different  principle.  I  think  the  case  of  Watt  v. 
Rambo  derives  no  support  from  cases  within  either  of 
those  classes. 

In  the  following  cases,  to  which  many  others  might  be 
added,  very  liberal  intendments  were  indulged  in  support 
of  the  action  of  the  orphans'  court.  In  some  of  these 
cases,  the  subject  was  real  estate,  over  which  the  admin- 
istrator had  no  power,  save  that  conferred  by  statute. 
Even  in  the  cases  coming  within  this  latter  class,  I  think 
this  court  has  entertained  more  liberal  intendments  than 
my  brothers  did  in  the  case  of  Wyatt  v.  Rambo. — See 
Steele  v.  Knox,  supra  ;  Miller  v.  Jones,  26  Ala.  R.  259; 
Herbert  v.  Hanrick,  16  Ala.  590-1 ;  Svvink  v.  Snodgrass, 
17  Ala.  656 ;  Eslava  v.  Elliott,  5  Ala.  266 ;  Gaines  v. 
Harvin,  19  Ala.  491 ;  Cox  v.  Davis,  17  Ala.  714.  See, 
also,  McPhersonv.  Cunlift',  11  Serg.  &  R.  422,  429-30. 

Another  argument :  Under  the  operation  of  section  21 
of  the  act  of  1803,  supra,  when  the  act  of  1809  became  a 
law,  in  one  class  of  cases  the  chief-justice  of  the  orphans' 
court  exercised  the  most  important  functions  of  the  ad- 
ministration, and  was  "liable  in  law  as  other  administra- 
tors." In  cases  of  this  class,  it  was  made  his  duty  to  pay 
debts.  This  statute,  then,  created  a  very  intimate  rela- 
tionship between  the  two  offices — the  orphans'  court  and 
the  administrator.  Suppose,  in  such  case,  the  chief-justice 
had  granted  an  order  of  sale,  and  under  the  act  of  1803 
had  made  sale  for  the  payment  of  debts.  Would  it  be 
necessary  to  the  validity  of  such  sale  that  the  order  should 
recite  that  he  had  7nade  application  to  himself  before  ob- 
taining the  order?  If  not,  can  that  be  a  correct  construc- 
tion, which  requires  the  recital  in  one  case,  and  dispenses 
with  it  in  another  ? 

I  have  but  a  single  remark  to  add  to  this  branch  of  the 
case.  The  act  of  1809  had  been  of  force  for  near  fifty 
years.  So  far  as  my  observation  and  information  extend, 
the  understanding  and  practice  of  the  courts  of  the  coun- 
try, and  of  the  legal  profession,  were  variant  from  the 
conclusions  attained  in  Wyatt  v.  Rambo.     This  is  said  to 
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afford  one  of  the  lights  by  which  to  construe  a  statute. 
Gardner  v.  Collins,  2  Peters,  85. 

I  have  now  done  with  the  case  of  Wyatt  v.  Eambo.  I 
think  the  sale  should  have  been  upheld,  even  if  the  ques- 
tion had  and  could  have  come  up  directly  on  appeal.  I 
may  add,  that  I  come  to  this  conclusion,  irrespective  of 
the  inquiry  whether  the  orphans'  court  was  one  of  general 
or  limited  jurisdiction. — See  King  v.  Kent,  29  Ala.,  and 
authorities  cited. 

The  provisions  of  the  Code  are  substantially  different 
from  the  law  as  it  existed  before.  It  contains  no  express 
prohibition  against  private  sales  by  executors  or  adminis- 
trators; while  it  does  direct,  in  all  cases,  unless  there  be 
a  will  conferring  the  power,  that  there  shall  be  an  applica- 
tion by  the  executor  or  administrator,  verified  by  affidavit. 
Its  language  is  : 

"  §  1743.  Any  part  of  the  personal  property  of  the 
decedent  may  be  sold  for  the  payment  of  debts,  on  the 
order  of  the  court,  on  the  application  of  the  executor  or 
administrator,  unless  power  is  conferred  by  the  will  to  sell 
such  property  for  that  purpose." 

"  §  1744.  Such  application  must,  in  all  cases,  be  veri- 
fied by  affidavit ;  and  if  the  application  is  to  sell  slaves, 
notice  thereof  must  be  given,  by  advertisement  in  some 
paper  published  in  the  county,  for  three  successive  weeks  ; 
or,  if  there  is  no  paper  published  in  the  county,  by  notice 
posted  at  the  court-house  door,  three  weeks  before  such 
application  is  heard. 

"  §  1745.  Any  person  interested  may  appear  and  con- 
test such  application,  and  show  that  no  sale  is  required,  or 
that  it  is  more  for  the  interest  of  the  estate  that  other  per- 
sonal or  real  property  should  be  sold." 

By  an  act  approved  February  7,  1854,  (Pamphlet  Acts, 
55,)  section  1744  was  modified  as  to  the  manner  of  giving 
notice. 

Under  these  sections,  I  think  no  delay  was  contem- 
plated in  granting  an  order  to  sell  personal  property, 
unless  it  be  slave  property-.  A  delay  and  publication  for 
three  weeks  are  required  before  obtaining  an  order  to  sell 
slaves. 

45 
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I  agree  with  the  majority  of  the  court  in  this  case,  in 
holding  that  the  administrator's  right  to  sell  property  at 
private  sale  is  necessarily  taken  away  by  implication ;  and 
that  by  the  same  implication,  an  order  of  sale  is  necessary 
to  a  valid  sale.  I  hold,  also,  that  when  an  order  is  granted 
to  sell  personal  property  other  than  slaves,  the  case  comes 
under  the  rule  laid  down  above  under  the  act  of  1809. 
The  granting  of  the  order  is  the  ascertainment  of  the 
jurisdictional  fact,  and  affirms  by  implication  that  the 
application  had  been  made,  and  the  necessity  for  a  sale 
ascertained.  Such  an  order,  if  it  could  be  the  subject  of 
an  appeal,  I  would  not  reverse. 

When,  however,  the  order  is  to  sell  slaves,  a  different 
rule  applies.  If  such  order  were  brought  before  me  on 
appeal,  and  were  merely  an  order  of  sale,  without  recitals 
of  application  and  notice,  I  would  reverse  it.  Whether 
I  would  hold  it  void  when  presented  collaterally,  depends 
on  another  question,  namely :  Is  the  orphans'  court,  or 
■probate  court — for  I  think  both  stand  on  the  same  prin- 
ciple— as  to  this  subject,  a  court  of  general  or  limited 
jurisdiction  ?  I  am  aware  that  this  court  has  frequently 
asserted  the  latter  to  be  the  case.  In  favor  of  this  asser- 
tion, no  satisfactory  authorities  have  been  cited,  and  I 
think  it  cannot  be  supported  by  argument. 

The  constitution  of  this  State  (Art.  V,  §  9)  declares, 
that  "  The  general  assembly  shall  have  power  to  estab- 
lish, in  each  county  within  this  State,  a  court  of  probate, 
for  the  granting  of  letters  testamentary  and  of  adrainis- 
tion,  and  for  orphans'  business."  I  think  no  particular 
charm  attaches  to  the  name,  court  of  'probate  ;  but  that  the 
meaning  of  the  language  is,  a  court  for  granting  letters 
testamentary  and  of  administration,  and  for  orphans' 
business.  I  hold,  that  our  former  orphans'  court,  and 
our  present  probate  court,  each  comes  within  the  grant  of 
power  conferred  by  the  section  of  the  constitution  above 
copied. 

In  the  opinion  of  the  majority  of  the  court,  it  is  con- 
ceded that  the  probate  court  is  a  court  of  general  juris- 
diction, as  to  its  power  to  grant  letters  testamentary,  and 
of  administration.     The  jurisdiction  over  these  subjects, 


JUI^E  TERM,  1858. 699 

Ikelheimer  v.  Chapman's  Adm'rs. 

according  to  the  theory  of  that  opinion,  is  derived  from 
the  constitution.  I  do  not  doubt  that  all  courts  filling 
the  place  occupied  by  our  courts  of  probate,  are,  as  to  the 
matter  of  granting  letters  testamentary  and  of  administra- 
tion, clothed  with  the  attributes  of  a  general  jurisdiction. 
When  the  grant  of  such  letters  is  made,  no  recitals  of 
jurisdictional  facts  are  necessary.  The  letters  themselves 
are  prima-facie  evidence  of  the  death  of  the  person  whose 
estate  is  sought  to  be  administered,  that  the  particular  court 
had  jurisdiction  to  make  the  necessary  orders  of  appoint- 
ment, and  that  the  person  therein  designated  has  been  prop- 
erly appointed  to  the  trust.  In  Sims  v.  Boynton,  at  the  last 
term,  we  considered  this  question,  and  ruled  in  substance 
as  above  stated. — See  that  case,  and  the  authorities  therein 
cited ;  also,  Douglas  v.  Cooper,  3  Myl.  &  K.  378 ;  1  Jar. 
on  "Wills,  22,  notes  D,  and  1,  2;  2  Greenl.  Ev.  §  672;  and 
authorities  collected  as  to  the  effect  of  probate  in  Thrasher 
v.  Ingram,  at  the  present  term. 

This  being  the  rule  in  reference  to  the  initiatory  step — 
the  very  commencement  of  the  administration — are  there 
not  stronger  reasons  for  its  application  to  the  subsequent 
stages  ?  Is  this  not  eminently  the  case,  when  it  is  borne 
in  mind  that  the  conrt  which  appoints  the  administrator 
is  the  only  orphans'  or  probate  court  which  has  any  right 
to  control  his  movements,  or  bring  him  to  a  settlement  ? 
See  Seymour  v.  Seymour,  4  Johns.  Ch.  409. 

The  same  argument  which  upholds  the  above  proposi- 
tion, will  prove  that  the  court  of  probate  is  a  court  of 
general  jurisdiction,  in  matters  of  orphans'  business.  I 
cannot  agree,  as  is  sometimes  intimated,  that  we  must 
look  to  England,  or  her  jurisprudence,  in  determining  the 
extent  and  meaning  of  the  words,  "orphans'  business." 
No  such  expression  is  found  in  the  English  system,  or  in 
their  books.  The  powers  exercised  by  probate  or  orphans' 
courts,  in  this  country,  are  essentially  dissimilar  to  those 
exercised  by  the  semi-hierarchy,  known  as  the  English 
ecclesiastical  courts. 

In  the  United  States,  orphans'  courts  and  probate 
courts  are  familiar  tribunals,  and  generally  have  jurisdic- 
tion in  matters  of  deceased  persons'  estates.     I  have  not 
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taken  the  pains  to  consult  the  statutes  of  each  State;  but, 
from  a  pretty  reliable  authority,  I  learn  that  the  tribunal 
under  consideration  is  called  the  orphans'  court,  in  Dela- 
ware, Maryland,  District  of  Columbia,  and  was  so  called 
in  Alabama  until  some  eight  years  ago.  It  is  called  a 
court  of  probate,  or  probate  court,  in  Maine,  New  Hamp- 
shire, Missouri,  Michigan,  and  probably  Mississippi.  It 
is  probably  called  a  county  court  in  Virginia,  Yermont,- 
Connecticut,  Wisconsin,  and  Tennessee.  It  has  a  separ- 
ate and  peculiar  name  in  each  of  the  States  of  I^ew  ^ork. 
South  Carolina,  Georgia  and  Louisiana.  I  am  not  able 
to  affirm  positively  as  to  its  designation  in  the  other 
States;  but  suppose  the  jurisdiction  is,  in  many  of  them, 
exercised  by  their  courts  of  common  pleas. 

Ko  reason  within  my  knowledge  existed  at  the  time 
our  constitution  was  adopted,  why  the  framers  of  that 
instrument  should  have  had  in  contemplation  the  judicial 
system  of  either  Delaware,  Maryland,  or  the  District  of  Co- 
lumbia. They  were  familiar  with  our  own  system,  which, 
through  the  whole  period  of  our  territorial  existence,  had 
been  known  as  orphans'  business.  I  conclude,  therefore, 
that  when  the  constitution  speaks  of  '•'■  orphans'  business,'" 
it  refers  to  the  administration  of  decedents'  estates,  called 
in  our  statutes  at  that  time  of  force,  "  orphans'  business," 
and  cognizable  before  a  tribunal  known  as  the  orphans' 
court.  I  think  the  language,  considered  in  connection 
with  the  surroundings,  admits  of  no  other  constiTiction. 

There  is  nothing  in  the  argument,  that  this  construction 
will  result  in  the  absurdity  of  holding  statutes  existing 
before  the  adoption  of  the  constitution  to  be  the  definers 
of  the  general  jurisdiction  of  the  probate  court,  and  deny- 
ing the  same  effect  to  subsequent  statutes.  That  is  not 
the  sense  in  which  I  understand  the  language.  It  does 
not  refer  to  the  specific  powers  and  duties  of  executors 
and  administrators,  as  then  defined  by  statute,  but  to  the 
admmisiration  of  deceased  persons'  estates,  at  that  time  within 
the  jurisdiction  of  the  orphans'  court.  Any  subsequent 
legislation,  within  the  purview  of  that  general  subject, 
would  be  as  much  within  the  intention  of  the  framers  of 
the  constitution,  as  the  past  legislation  was.     To  illus- 
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trate:  By  the  constitution,  (Art.  V,  §  8,)  the  general 
assembly  were  empowered  "  to  establish  a  court  or  courts 
of  chancery,  with  original  and  appellate  equity  jurisdic- 
tion." Suppose  the  legislature  had  subsequently  created 
new  heads  of  equity  jurisdiction,  as  in  some  cases  they 
have  done ;  can  it  be  contended  that,  as  to  the  powers 
which  the  courts  of  chancery  exercised  at  the  time  the 
■constitution  was  adopted,  it  is  a  court  of  general  juris- 
diction, but  as  to  its  powers  afterwards  conferred,  it  is  a 
«ourt  of  limited  and  statutory  jurisdiction  ? 

The  same  illustration  may  be  predicated  on  the  clause 
which  provides  for  circuit  courts.  A  more  pointed  illus- 
tration, however,  may  be  drawn  from  that  clause  in  the 
constitution  of  the  United  States,  which  empowers  con- 
gress "  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  At  the  time  the 
federal  constitution  was  adopted,  the  English  bankrupt 
law  was  a  well-defined  system,  with  numerous  details. 
That  system  was  evidently  had  in  contemplation  by  the 
framers  of  the  American  constitution.  Suppose  congress 
should  enact  a  bankrupt  law,  and,  as  they  have  heretofore 
dt)ne,  engraft  upon  it  provisions  or  details  unknown  to 
the  English  system  when  our  constitution  was  adopted. 
Would  such  provisions  or  details  be  unconstitutional  ? 
Certainly  not.  It  was  a  bankrupt  law,  as  a  measure  of 
relief  to  insolvent  traders,  which  the  framers  of  the  con- 
stitution had  in  view,  and  not  the  details  of  the  English 
bankrupt  law. 

As  I  understand  my  brother  Walker's  opinion,  he  takes 
a  distinction  between  the  constitutional  grant  of  power, 
"for  the  granting  of  letters  testamentary  and  of  adminis- 
tration," and  that  which  relates  to  the  sale  of  personal 
property  by  order  of  the  orphans'  court.  He  thinks  the 
constitution  itself  confers  the  one,  and  that  the  other  is 
dependent  on  statute. 

My  argument  supra,  on  the  derivation  and  meaning  of 
the  phrase,  "  orphans'  business,"  shows  to  some  extent  my 
opinion  on  this  subject.  To  this  I  may  add,  that  the 
granting  of  letters  testamentary  and  of  administration  were 
powers  conferred  in  England  and  every  where  else  by 
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statute,  and  were  unknown  to  the  common  law.  They, 
as  I  conceive,  stand  alike,  and  are  all  referrible  for  their 
exposition,  to  our  previous  territorial  statutes  on  the  sub- 
ject. 

But,  if  the  opinion  of  Judge  Walker  be  correct,  it  cannot 
help  him,  or  reconcile  his  views  with  our  former  decisions. 
The  constitution  confers  on  the  legislature  power  to  estab- 
lish "  courts  of  probate /or  the  granting  of  letters  testa- 
mentary and  of  administration."  It  (the  constitution) 
does  not  expressly  confer  power  on  that  court  for  taking 
the  probate  of  wills.  This  is  conferred  by  statute.  Now, 
under  the  distinction  taken  by  Judge  Walker,  it  will 
necessarily  follow,  to  keep  up  harmony,  that  probate  of  a 
will  will  be  declared  void,  if  it  do  not  recite  the  jurisdic- 
tional facts.  This  we  do  not  and  would  not  hold ;  and  as 
we  have  shown  supra,  and  in  Thrasher  v.  Ingram,  at  the 
present  term,  the  rule  is  almost  or  quite  universal  the 
other  way. 

Having  come  to  the  conclusion,  that  our  former  or- 
phans' court  and  present  probate  court  are,  "for  the 
granting  of  letters  testamentary  and  of  administration, 
and  for  orphans'  business,"  courts  o±  general  jurisdiction, 
the  question  may  be  asked,  is  their  jurisdiction  over  the 
sale  of  lands  for  the  payment  of  debts,  &c.,  alike  general  ?' 
The  act  of  1803,  and  the  act  of  1818,  both  conferred  on 
the  orphans'  court  power  to  order  the  sale  of  lands  ;  and 
both  these  statutes  were  passed  before  our  constitution 
was  adopted. 

I  do  not,  in  this  opinion,  propose  to  answer  this  ques- 
tion. There  are  wide  differences,  however,  between  the 
two  questions.     I  point  out  only  the  followins^ : 

The  ^appointment  of  an  executor  or  administrator  con- 
fers on  him  the  title  to  the  personalty ;  and  when  he  makes 
sale  of  it,  he  divests  no  third  party  of  his  title.  Lands,  iu 
the  absence  of  a  testamentary  direction,  descend  to  the 
heir,  and  he  alone  has  the  title.  The  authority  of  the 
executor  or  administrator  is  a  mere  power;  and  when,  in 
a  proper  case,  he  obtains  an  order  of  sale,  and  sells  the 
lands,  he  divests  the  heir  of  his  title,  and  vests  it  in  a  third 
person.     These  cases,  on  their  very  threshold,  present  a 
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contest  between  rival  interests ;  and  there  always  is,  or 
should  be,  an  issue  of  fact  formed  and  tried.  It  is  a  rule 
of  law,  almost  or  quite  universal,  that  no  person  having  a 
title  to  property  shall  be  deprived  of  that  title  without 
due  process  of  law. 

The  probate  court  being,  in  my  opinion,  a  court  of 
general  jurisdiction  as  to  the  administration  of  the  per- 
sonalty ;  and  the  validity  of  this  sale  coming  up  collater- 
ally, I  think  the  sale  made  by  the  administrator  in  chief 
should  be  upheld.  My  opinions  on  this  question  were 
very  fully  presented  in  the  case  of  Hunt's  Heirs  v.  Jude 
and  others,  at  the  last  term,  and  need  not  be  here  repeat- 
ed.    I  am  in  favor  of  a  reversal  in  this  case. 


AUTAUGA  COUNTY  vs.  DAVIS. 

[action  against  county  for  medical  services  rendered  to  paupers.] 

1.  When  action  lies  against  county. — Since  the  act  of  1852,  making  medical  ser- 
vices rendered  to  indigent  sick  person.s  in  certain  specified  counties  "  a 
public  charge  on  the  county,"  (Session  Acts  1851-2,  pp.  429-30,)  does  not 
prescribe  a  remedy  for  the  enforcement  of  the  right  thereby  created,  an 
action  at  law  may  be  maintained  against  the  county  by  the  person  render- 
ing such  services,  (Code,  §  7G3,)  although  he  might  also  have  a  mandamus 
from  the  circuit  to  the  commissioners'  court. 

2.  Form  and  sufficiency  of  complaint. — In  such  action,  if  the  complaint  states 
that  the  "plaintiffs  claim  of  the  defendant"  a  specified  sum,  "due  by 
account  on  "  a  day  certain,  "  for  medicine  furnished  and  medical  services 
rendered  "  to  certain  named  persons  ;  that  said  persons  "  were  residents 
of  and  in  said  county,  and  were  all  sick  in  said  county  at  the  time  said 
services  were  rendered,  and  were  in  such  destitute  condition  as  to  demand 
public  charity  and  prompt  attention,  having  neither  money  nor  other  prop- 
erty, nor  friends  to  incur  such  expense  ;"  and  that  the  claim  was  duly  pre- 
sented to  the  commissioners'  court  of  the  county,  properly  proved  and 
verified,  and  was  disallowed  by  said  court, — it  is  sufiicient. 

3.  Proof  of  presentation  of  claim  to  commissioners'  court. — The  presentation  of 
such  claim  to  the  commissioners'  court,  within  twelve  months  after  its  ac- 
crual, being  essential  to  the  plaintiff's  right  of  action,  and  being  averred 
in  the  complaint,  proof  of  such  presentation  may  be  adduced  by  the 
plaintiff. 
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4.  To  what  witness  may  testify. — A  witness  may  testify.,  that  a  certain  person,  for 
■whom  medical  services  were  rendered  by  plaintiff,  "  was  in  such  destitute 
condition  as  to  demand  public  charity  and  prompt  attention." 

5.  Admissibility  of  plaintiff ''s  declarations  as  part  of  res  gestas. — The  declarations 
of  a  physician  on  leaving  home,  taking  medicines  with  him,  as  to  the  place 
to  which  he  was  going,  and  the  purpose  of  his  visit,  are  admissible  evidence 
on  the  principle  of  res  geitte. 

ArPEAL  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  C.  W.  Rapier. 

The  complaint  in  this  case  was  as  follows : 
"B.  F.  &  T.  A.  Davis  ^      The  plaintiffs  claim  of  the  de- 
vs.  Vfendant  the  sum  of  $54,  due  by 

Autauga  County.  J  account  on  the  22d  June,  1857, 
for  medicines  furnished  and  medical  services  rendered  to 
Alexander  Cunningham,  now  deceased,  during  his  last 
illness ;  also,  the  further  sum  of  $44,  due  by  account  on 
the  7th  May,  1857,  for  medicines  furnished  and  medical 
services  rendered  to  Milage  Marcus  during  his  last  illness; 
also,  the  further  sum  of  $26,  due  by  account  on  the  30th 
June,  1857,  for  medicines  furnished  and  medical  services 
rendered  to  Sarah  Ferrell,  now  deceased,  during  her  last 
illness.  Plaintifis  aver  that,  before  the  commencement  of 
this  action,  to-wit,  on  the  10th  August,  1857,  within  one 
year  from  the  time  when  said  accounts  accrued  and  became 
due,  they  were  presented  by  plaintiffs  to  the  court  of 
county  commissioners  for  said  county,  having  been  first 
proved  by  the  affidavits  of  responsible  witnesses  not  inter- 
ested in  said  accounts,  and  were  disallowed  by  said  court; 
that  the  persons  above  named,  for  whom  said  services 
were  rendered  and  said  expenses  incurred,  were  residents 
of  and  in  said  county  of  Autauga,  and  were  all  sick  at 
the  times  when  said  services  were  rendered  in  said  county, 
and  were  in  such  destitute  condition  as  to  demand  public 
charity  and  prompt  attentian,  having  neither  mone}^  nor 
other  property,  nor  friends  to  incur  such  expense." 

The  defendant  demurred  to  the  complaint,  on  the  fol- 
lowing grounds :  "  1st,  that  the  county  is  not  properly 
suable  as  'Autauga  County,'  but  the  action  should  have 
been  against  the  commissioners  of  roads  and  revenue ; 
2d,  that  the  action  is  in  assumpsit ;  3d,  that  there  is  no 
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averment  that  the  charge  was  reasonable ;  4th,  that  the 
cause  of  action  set  out  in  the  complaint  appears  to  be 
separate,  and  not  joint,  and  there  is  no  averment  that  the 
plaintiffs  were  partners,  or  did  the  work  jointly."  The 
complaint  having  been  amended,  by  the  addition  of  an 
averment  that  the  plaintiffs  were  partners,  the  court  over- 
ruled the  demurrer.  A  motion  was  also  made  to  strike 
the  cause  from  the  docket,  "  for  want  of  proper  parties 
defendant,"  but  was  overruled  by  the  court. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  proved  by  one  McNeill,  "  that  the  prices  charged 
in  the  account  sued  on  are  reasonable  charges  for  such 
services,  being  but  one-half  of  the  regular  charges ;  that 
the  services  charged  in  said  account  as  having  been  ren- 
dered to  Milage  Marcus  were  rendered  by  plaintiffs ;  that 
said  Marcus  was  at  the  time  in  and  residing  in  said  county, 
and  was  in  such  destitute  condition  as  to  demand  public  charity/ 
and  prompt  attention."  The  defendant  objected  to  that 
portion  of  the  evidence  of  said  witness  which  is  italicized, 
"  because  it  was  but  the  opinion  or  conclusion  of  the  wit- 
ness, without  stating  the  facts  which  constituted  a  desti- 
tute condition;"  and  reserved  an  exception  to  the  over- 
ruling of  the  objection. 

The  plaintiffs  also  introduced  one  Monroe  as  a  witness, 
who  testified,  "  that  plaintiffs,  as  physicians,  visited  and 
gave  medicine  to  Sarah  Ferrell,  for  two  weeks,  in  June, 
1857 ;  that  said  Sarah  was  then  in  the  town  of  Autauga- 
ville  in  said  county,  and  lived  within  two  hundred  yards 
of  plaintiffs'  office,  and  was  without  means,  and  was  so 
sick  and  in  such  destitute  condition  as  to  demand  public 
charity  and  prompt  attention;  that  he  saw  plaintiffs  make 
visits  and  give  medicines  to  her  several  times  during  her 
said  sickness ;  that  he  did  not  see  them  visit  her  on  some 
of  the  days,  but  they  left  their  office,  taking  medicines 
with  them,  and  said  they  ivere  going  to  visit  her,  and  started 
in  the  direction  of  the  place  where  she  lived.  The 
defendant  objected  to  what  the  plaintiffs  said,  and  moved 
to  exclude  it  from  the  jury ;  but  the  court  overruled  the 
objection,  and  the  defendant  excepted." 

The  plaintifts  also  proved  the  rendition  of  the  other 
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services  charged  in  the  account,  the  reasonableness  of 
the  charges,  the  presentation  of  the  demand  to  the  com- 
missioners' court,  and  its  disallowance.  The  defendant 
objected  to  the  evidence  of  the  presentation  and  disallow- 
ance of  the  claim,  and  reserved  an  exception  to  the  over- 
ruling of  the  objection. 

The  defendant  asked  the  court  to  instruct  the  jury, 
"  that  if  they  believed  all  the  evidence  before  them,  the 
plaintiffs  were  not  entitled  to  recover  in  this  action;" 
which  charge  the  court  refused  to  give,  and  the  defend- 
ant excepted. 

The  overruling  of  the  demurrer  to  the  complaint,  and 
the  several  rulings  of  the  court  to  which  exceptions  were 
reserved,  are  now  assigned  as  error. 

Elmore  &  Yancey,  and  Wm.  H.  Northington,  for  the 
appellant. 
"Watts,  Judge  &  Jackson,  contra. 

RICE,  C.  J. — The  first  section  of  the  act  to  provide  for 
the  indigent  sick  in  Autauga  and  certain  other  counties, 
approved  Feb.  10,  1852,  (Pamph.  Acts  of  1851-2,  pp.  429, 
430,)  provides,  that  when  any  person  is  sick  in  the  coun- 
ties of  Autauga  or  Coosa,  and  in  such  destitute  condition 
as  to  demand  public  charity  and ,  prompt  attention,  such 
person,  during  sickness,  shall  be  a  public  charge  on  the 
county.  The  third  section  provides,  that  in  the  event  of 
sickness,  as  contemplated  in  the  first  section,  "the  com- 
missioners of  revenue  and  roads  in  the  county  where  such 
sickness '  •*  *  occurs  must  order  the  county  treasurer 
to  pay  reasonable  expenses  for  such  sickness  *  *  to 
the  party  incurring  the  same,  upon  presentation  of  the 
account,  verified  by  the  affidavit  of  any  responsible  wit- 
ness not  directly  interested  therein." 

There  is  no  other  provision  in  the  act  as  to  the  remedy 
for  persons  claiming  under  it.  But  the  appellant  con- 
tends, that  the  third  section,  which  is  above  substantially 
set  forth,  so  far  as  it  relates  to  this  case,  provides  a  rem- 
edy for  the  right  given  by  the  act,  and  that  persons  claim- 
ing under  the  act  are  confined  to  that  remedj^     We  admit 
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the  principle,  that  where  a  new  right,  or  the  means  of 
acquiring  it,  is  conferred,  and  an  adequate  remedy  for  its 
denial  or  invasion  is  given  by  the  same  statute,  parties 
claiming  under  the  statute  are  confined  to  the  statutory 
redress. — Smith  v.  Lockwo.od,  ISBarb.  Sup.  Ct.  Rep.  209. 
But  that  principle  does  not  govern  the  present  case,  be- 
cause the  act  of  1852,  above  cited,  does  not  give  an  adequate 
remedy  for  the  denial  or  invasion  of  the  right  given  by  it. 
True,  it  makes  it  the  duty  of  the  commissioners  of  reve- 
nue and  roads,  when  its  provisions  are  complied  with,  to 
order  the  county  treasurer  to  pay  reasonable  expenses  for 
such  sickness  to  the  party  incurring  the  same.  But 
there  it  stops.  It — that  is,  the  act  itself — does  not  give  a 
remedy  for  compelling  those  commissioners  to  make  that 
order,  in  the  event  they  fail  or  refuse  to  make  it ;  nor 
does  the  act  provide  any  mode  by  which  the  refusal  of  the 
commissioners  to  make  the  order  can  be  appealed  from, 
reversed,  or  set  aside.  Now,  although  it  be  conceded,  that 
the  party  injured  by  the  refusal  to  make  the  order  is  enti- 
tled to  a  mandamus  from  the  circuit  court  of  the  proper 
county,  to  compel  the  commissioners  to  make  the  order ; 
yet  the  mandamus  is  not  given  by  the  act,  but  by  the  com- 
mon law,  or  the  Code. — Tarver  v.  Commissioners'  Court, 
17  Ala.  527.  It  is  clear,  therefore,  that  the  act  itself  does 
not  give  an  adequate  remedy.  And  as  the  remedy  which  it 
does  give  is  not  an  adequate  one,  it  is  merely  cumulative, 
and  the  party  who  has  a  right  under  that  act  is  not  con- 
fined to  that  remedy,  but  may  resort  to  the  means  of 
redress  given  by  the  common  law,  or  a  general  statute,  in 
similar  cases. — 10  Pick.  R.  383 ;  Garnett  v.  Roper,  10  Ala. 
Rep.  842. 

[2.]  The  Code  (§  763)  expressly  authorizes  a  county  to 
sue  or  be  sued  in  a  court  of  record.  If,  upon  the  facts  or 
matter  stated  in  the  complaint,  the  plaintifi's  have  a  right 
to  recover  against  the  county,  the  complaint  is  good  under 
the  Code.— Code,  §§  2129,  2130,  2227,  2228 ;  Pickens  v. 
Oliver,  29  Ala.  528.  And  we  think  it  too  clear  for  argu- 
ment, that,  upon  the  facts  or  matter  stated  in  the  com- 
plaint, the  act  of  1852,  above  cited,  gives  the  plaintifi's  a 
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right  to  recover  against  the  county.  There  was  no  error 
in  overruling  the  demurrer  to  the  complaint. 

The  substance  of  the  complaint  is  proved  by  the  evi- 
dence, if  the  evidence  is  believed.  The  court,  therefore, 
properly  refused  to  give  the  charge  asked  by  tJie  defend- 
ant. 

[3.]  The  presentation  of  the  claim  or  demand  to  the 
court  of  county  commissioners,  within  twelve  months 
after  it  accrued,  was,  under  sections  775  and  2141  of  the 
Code,  essential  to  the  plaintiffs'  right  to  maintain  a  suit 
for  its  recovery ;  and  as  it  was  essential,  and  was  averred, 
there  could  not  be  error  in  allowing  the  averment  to  be 
proved.  The  papers  offered  for  that  purpose,  were  prop- 
erly admitted. 

4.  Upon  the  authority  of  previous  decisions  of  this 
court,  we  hold,  that  there  was  no  error  in  allowing  the 
witness  D.  Mcl^eill  to  testify  that  Milage  Marcus  was 
"  in  such  destitute  condition  as  to  demand  public  charity 
and  prompt  attention."  It  is  not  the  statement  by  the 
witness  of  his  mere  opinion,  nor  of  a  legal  conclusion ; 
but  is,  at  most,  the  statement  of  a  conclusion  of  fact, 
which,  from  its  very  nature,  the  witness  was  authorized 
to  make.— Stanley  v.  The  State,  26  Ala.  26 ;  Walker  v. 
Forbes,  25  Ala.  139 ;  Royall  v.  McKenzie,  25  Ala.  363 ; 
Iverson  v.  J^elson,  24  Ala.  9.  '■ 

[5.]  Upon  ihh  authority  of  the  former  decisions  of  this 
court,  we  hold,  also,  that  there  was  no  error  in  admitting 
the  declarations  of  the  plaintiffs,  as  testified  to  by  the 
witness  Monroe. — Pitts  v.  Burroughs,  6  Ala.  733 ;  Olds 
V.  Powell,  7  Ala.  652. 

Judgment  affirmed. 
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HIGH'S  ADM'R  vs.  WORLEY'S  ADMR'X. 

[bill  in  EQDirr  against  adjiinistkator,  for  account,  settlement,  and  distri- 
bution OF  estate.] 

1.  Legacy  held  vested,  and  not  contingent. — A  bequest  in  these  words,  "It  is  my 
wish  and  desire,  that  all  the  lands  which  1  own  adjoining  S.  may  be  held  and 
retained  by  my  executor,  for  the  use  and  support  of  my  wife  and  children, 
together  with  two  female  slaves,"  (naming  them,)  "  all  the  household  and 
kitchen  furniture,  and  the  stock  of  every  description  whatsoever,  until  ray 
daughter  Fanny  Ann  shall  arrive  at  the  age  of  sixteen  years  ;  then  to  be 
sold,  and  the  proceeds  equally  divided  between  my  wife  and  children,  share 
and  share  alike," — creates  a  vested  legacy  in  the  children. 

2.  Statute  of  limitations  and  stateness  of  demand,  as  applicable  to  bill  in  equity  for 
distribution  of  estate. — A  bill  in  equity,  filed  by  the  administrator  of  a  de- 
ceased legatee,  seeking  a  settlement  and  distribution  of  the  testator's  estate 
in  accordance  with  the  provisions  of  his  will,  is  not  barred  by  the  statute 
of  limitations,  nor  can  it  be  treated  as  a  stale  demand,  when  it  appears  that 
the  legatee  died  before  the  period  fixed  by  the  will  for  distribution  had  ar- 
rived, and  that  no  letters  of  administration  were  granted  on  his  estate  until 
within  a  few  days  before  the  bill  was  filed. 

3.  Parties  to  bill  for  distribution. — To  a  bill  filed  by  the  administrator  of  a  de- 
ceased legatee,  seeking  a  settlement  and  distribution  of  the  testator's  estate 
in  accordance  with  the  provisions  of  the  testator's  will,  all  the  other  distrib- 
utees who  are  interested  in  the  fund  are  necessary  parties. 

4.  Distribution  of  estate  in  equity. — The  administrator  of  a  deceased  legatee  may 
file  a  bill  in  equity  against  the  personal  representative  of  the  testator,  to 
compel  a  settlement  and  distribution  of  the  estate  in  accordance  with  the 
provisions  of  the  will. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  Edward  High,  as  the  administra- 
tor of  his  deceased  wife  Nancy,  against  Mrs.  Francis  Wor- 
ley,  as  the  administratrix  with  the  will  annexed  of  her 
deceased  husband,  Adonijah  Worley,  who  was  the  father 
of  Mrs.  High;  and  sought  a  settlement  and  distribution 
of  the  said  testator's  estate  in  accordance  with  the  pro- 
visions of  his  will.  The  testator  died  in  Dallas  county, 
Alabama,  the  place  of  his  residence,  prior  to  the  14th 
February,  1831,  leaving  a  last  will  and  testament,  dated 
the  11th  January,  1830,  which  was  duly  admitted  to  pro- 


710  ALABAMA. 


High's  Adm'r  v.  Worley's  Admr'x. 


bate  after  his  death,  and  which  contained  the  following 
provisions : 

"  I  desire  to  be  decently  buried ;  after  which  I  desire, 
that  all  sums  due  to  me,  in  any  manner  whatsoever,  may 
be  collected  with  as  little  delay  as  possible,  and  that  all 
just  debts  due  by  me  may  be  paid  as  early  as  the  means 
of  doing  so  from  collections  will  permit ;  and  believing 
that  there  is  not  a  sufficient  sum  due  to  me  to  enable  my 
executors  to  discharge  all  the  demands  against  me,  it  is 
my  wish,  that  my  negro  boy  Joseph  be  sold,  as  soon  after 
my  death  as  practicable,  on  a  credit  of  twelve  months  ; 
and  the  money,  when  collected,  to  be  applied  to  the  pay- 
ment of  my  notes  in  favor  of  the  agents  of  the  '  Selma 
Town  Company.'  Also,  I  desire  that  the  brick  remain- 
ing on  hand,  together  with  all  the  tools  of  every  descrip- 
tion whatsoever  belonging  or  appertaining  to  the  brick- 
yard, may  be  sold  on  a  credit  of  twelve  months ;  the 
proceeds  to  be  applied  to  the  payment  of  my  debts.  Also, 
I  desire  that  the  east  half  of  the  south-east  quarter  of  sec- 
tion ten,  township  eighteen,  range  eleven,  may  be  sold  on 
a  credit  of  twelve  months,  provided  the  same  can  be  sold 
for  one  hundred  dollars.  It  is  my  wish  and  desire,  that 
all  the  lands  which  I  own  adjoining  the  town  of  Selma 
may  be  held  and  retained  by  my  executor,  for  the  use  and 
support  of  my  wife  and  children,  together  with  two  female 
slaves,  viz.,  Eliza  and  Maria,  all  the  household  and 
kitchen  furniture,  and  the  stock  of  every  description 
whatsoever,  until  my  daughter  Fanny  Ann  shall  arrive  at 
the  age  of  sixteen  years :  then  to  be  sold,  and  the  pro- 
ceeds equally  divided  between  my  wife  and  children,  share 
and  share  alike.  And  should  my  wife  again  connect 
herself  in  marriage  before  my  aforesaid  daughter  shall 
have  become  sixteen  years  of  age,  in  that  case  it  is  my 
desire,  that  all  the  property  which  at  that  time  may  belong 
to  my  estate  may  be  sold,  rented^,  or  hired  out,  as  my 
executor  may  think  most  for  the  interest  of  my  wife  and 
children  ;  and,  in  either  case,  my  wife  is  to  receive  a  child's 
part.  As  my  estate  is  not  of  a  value  that  will  exempt 
my  children  from  labor,  it  is  my  desire,  that  each  of  my 
sons  shall  learn  some  trade.     I  therefore  desire,  that  my 
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executor  will,  as  they  shall  severally  arrive  at  the  age  of 
sixteen,  permit  them  to  make  choice  of  such  trade  as 
they  may  prefer,  binding  them  for  such  length  of  time  as 
he  may  deem  necessary  for  them  to  acquire  a  proper 
knowledge  of  the  business  they  propose  to  learn." 

The  record  nowhere  shows  the  precise  time  at  which 
the  testator's  daughter  Fanny  Ann,  mentioned  in  his  will, 
attained  the  age  of  sixteen  years.  The  bill  was  filed  on 
the  8th  June,  1855,  and  alleged  that  she  was  then  about 
twenty-four  years  old.  The  complainant's  intestate  died 
on  the  25th  December,  1844 ;  but  letters  of  administra- 
tion on  her  estate  were  not  granted  until  the  6tli  June, 
1855. 

The  defendant  demurred  to  the  bill,  for  want  of  equity, 
for  want  of  proper  parties,  and  because  there  was  an 
adequate  remedy  at  law.  The  chancellor  sustained  the 
demurrer  for  want  of  equity,  and  dismissed  the  bill; 
holding,  1st,  that  the  legacy  to  the  testator's  children  did 
not  vest  until  Fanny  Ann  arrived  at  the  age  of  sixteen 
years,  before  which  time  Mrs.  High  died ;  and,  2dj  that 
the  demand  was  stale.  The  decree  of  the  chancellor  is 
now  assigned  as  error. 

Geo.  TV.  Gayle,  with  whom  was  John  T.  Morgan,  for 
the  appellant,  contended, — 

1.  That  the  legacy  to  Mrs.  High  was  vested ;  citing 
Savage  v.  Benham,  17  Ala.  119 ;  Hardy  v.  Boaz,  29  Ala. 
168 ;  Farley  v.  Gilmer,  12  Ala.  141 ;  6  For.  507  ;  11  Ves. 
498;  11  Wendell,  259;  1  Bro.  Ch.  298;  3  Atk.  645; 
2  Vent.  342. 

2.  That  the  demand  could  not  be  considered  stale,  until 
the  expiration  of  twenty  years  from  the  time  when  the 
administratrix  might  have  been  called  to  account. — Rhodes 
V.  Turner,  21  Ala.  210. 

JoNA.  Haralson,  with  whom  was  "Wm.  M.  Byrd,  contra, 
made  the  following  (among  other)  points : 

1.  The  legacy  to  the  children  did  not  vest  until  Fanny 
Ann  arrived  at  the  age  of  sixteen  years. — Gregg  v.  Bethea, 
6  Porter,  21 ;  Christian  v.  Christian,  3  For.  350 ;  Travis 
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V.  Morrison,  28  Ala.  494;  2  Edw.  Ch.  161 ;  8  Vesey,  547 ; 
11  Yesey,  489 ;  6  Vesej,  239  ;  3  Vesey,  613 ;  1  Vesey,  sr., 
217 ;  2  Salk.  415 ;  1  Sim.  &  Stii.  828  ;  Ward  on  Leg.  172. 

2.  The  claim  is  barred,  both  by  the  statute  of  limita- 
tions, and  by  the  staleness  of  the  demand;  since  the  com- 
plainant's intestate,  if  she  took  any  interest  under  the  will, 
might  have  instituted  proceedings  for  its  recovery  as  early 
as  August,  1832.— Ehodes  v.  Turner,  21  Ala.  218  ;  Wood 
V.  Wood,  3  Ala.  756;  Sims  v.  Ganfield,  2  Ala.  555;  Maury 
V.  Mason,  8  Porter,  211;  Kane  v.  Bloodgood,  7  John.  Ch. 
90 ;  Johnson  v.  Johnson,  5  Ala.  90 ;  Juzan  v.  Toulmin, 
9  Ala.  663;  Mmmo  v.  Stewart,  21  Ala.  682;  3  Bro.  Ch. 
639;  2Sch.  &  Lef.  634. 

STONE,  J. — The  general  rules  for  determining  wdiether 
a  bequest  is  vested  or  contingent,  are,  that  where  the  time 
of  division  or  payment  is  of  the  substance  of  the  gift,  then 
the  legacy  is  contingent ;  when  time  is  mentioned  only  as 
a  qualifying  clause  of  the  payment  or  division,  then  the 
legacy  is  vested.  A  second  rule  is,  that  the  law  inclines 
to  regard  legacies  as  vested,  rather  than  contingent.  The 
rule  last  stated  is  applied  only  when  the  intention  is 
obscure  and  doubtful. — Travis  v.  Morrison,  28  Ala.  494. 

In  the  will  which  we  are  considering,  there  is  not  a 
qualifying  word  or  clause,  which  shows  that  time  was 
made  of  the  substance  of  the  gift.  The  whole  property 
was  dedicated  to  the  use  and  support  of  testator's  wife 
and  children,  until  Fanny  Ann  should  attain  to  the  age 
of  sixteen.  Then  it  was  to  be  sold  and  divided  between 
his  wife  and  children,  share  and  share  alike.  ITone  of  the 
words  are  found  in  this  will,  wdiich  are  usually  understood 
as  expressing  contingency ;  such  as,  if,  in  the  event,  kc.  If 
the  words  in  this  will  be  held  contingent,  the  result  will 
be  that,  if  Mrs.  Worley  and  her  children  had  died  before 
Fanny  Ann  reached  the  age  of  sijiteen,  there  would  have 
been  an  intestacy  of  the  entire  estate. 

We  are  not  able  to  distinguish,  in  legal  construction, 
this  will  from  the  one  construed  in  the  case  of  McLeod  v. 
McDonald,  6  Ala.  236.  The  legacy  in  that  case  was  held 
to  be  vested,  and  we  hold  that  this  is  also. 
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[2.]  Fanny  Ann  arrived  at  the  age  of  sixteen,  as  the 
bill  avers,  some  time  in  1846.  Till  that  event  happened, 
no  legatee  had  any  right  to  call  for  distribution.  Mrs. 
High  died  before  1846.  Hence,  during  her  life,  she  had 
no  right  to  call  on  the  administratrix  to  distribute,  or  give 
to  her  any  portion  of  the  estate.  Ko  administration  was 
taken  out  on  the  estate  of  Mrs.  High  until  a  short  time 
before  this  bill  was  filed,  in  1855.  The  claim  of  her 
administrator  for  distribution  of  her  father's  estate  under 
the  will,  was  neither  barred  nor  stale. 

[3.]  It  will  be  necessary  to  amend  the  bill,  by  adding 
the  other  distributees. — See  Colbert  v.  Daniel,  at  the  last 
term. 

[4.]  The  bill  in  this  case,  to  obtain  distribution,  is  well 
filed.— Marshall  v.  Crow,  29  Ala.  279. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 


BUGBEE  vs.  HOWARD. 

[bill  in  equity  by  judgment  creditor  fob  redemption  op  lands  sold  under 
decree  of  foreclosure  in  chancery.] 

1.  Constitutionality  of  redemption  law. — The  redemption  law  of  1842,  (Clay's 
Digest,  502,  §  — ,)  in  its  operation  upon  pre-existing  mortgages,  is  not  vio- 
lative of  the  provisions  of  the  State  and  Federal  constitutions  respecting 
laws  which  impair  the  obligation  of  contracts. 

2.  Proof  of  tender. — Where  three  witnesses  testify  to  the  amount  tendered, 
each  specifying  a  different  sum,  the  complainant's  only  witness,  who  was 
the  agent  by  whom  the  tender  was  made,  cannot  be  considered  discredited 
by  the  other  two,  when  no  suflBcient  reason  is  shown  for  doubting  his  integ- 
rity, and  it  does  not  appear  that  any  special  circumstances  existed  which 
were  calculated  to  impress  the  facts  on  the  memory  of  the  others. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 
46 
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This  bill  was  filed  bj  Frauds  Bugbee,  against  Thacker 
B.  Howard,  and  sought  to  redeem  a  certain  tract  of  land, 
whicli  had  been  sold  under  a  decree  of  foreclosure  in 
chancery,  and  bought  at  the  sale  by  said  Howard.  The 
mortgage,  under  which  the  land  was  sold,  was  -executed 
by  Enoch  Parsons  to  Mrs.  Sarah  Tait,  on  the  9th  Decem- 
ber, 1836,  to  secure  the  payment  of  nine  promissory  notes, 
which  fell  due,  at  different  times,  between  the  1st  July, 
1837,  and  the  1st  January,  1841.  The  mortgagor  died  in 
1841,  and  letters  testamentary  on  his  estate  were  granted 
to  Mrs.  Catherine  C.  Parsons,  his  executrix,  on  the  27th 
September,  1841 ;  but  these  letters  were  subsequently 
revoked,  and  letters  of  administration  with  the  will 
annexed  were  granted  to  Joseph  D.  Hopper  on  the  9th 
June,  1845.  Mrs.  Tait  died  in  4839,  and  Thacker  B. 
Howard,  the  defendant  in  this  suit,  qualified  as  her  exec- 
utor. The  bill  for  the  foreclosure  of  the  mortgage  was 
filed  by  said  Howard,  as  executor,  on  the  30th  March, 
1846.  The  decree  of  foreclosure  was  rendered  at  the 
February  term,  1847,  of  the  chancery  court  at  Playneville; 
and  the  sale  under  this  decree,  at  which  said  Howard 
becapae  the  purchaser,  was  made  on  the  first  Monday  in 
September,  1848.  The  complainant's  judgment,  under 
which  he  claims  the  right  to  redeem,  was  rendered  at  the 
April  term,  1843,  of  the  circuit  court  of  Monroe,  against 
the  executrix  of  said  Enoch  Parsons,  in  a  suit  instituted 
against  her  testator  in  September,  1840.  The  bill  to 
redeem  was  filed  on  the  24th  October,  1853,  and  alleged  a 
tender  on  the  29th  August,  1850. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  but  without  assigning  any  reason  for 
his  decree ;  ar^d  his  decree  is  now  assigned  as  error. 

"Watts,  Judge  &  Jackson,  for  appellant. 

GoLDTHWAiTE  &  Semplb,  coutra. 

(Ro  briefs  have  come  to  the  hands  of  the  reporter.) 

WALKER,  J. — This  case  presents  the  question,  whether 
the  redemption  law  of  1842,  in  its  operation  upon  pre- 
existing mortgages,  is  constitutional.     If  the  eftect  of  that 
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law  is  to  impair  the  obligation  of  the  contract  between 
the  mortgagor  and  mortgagee,  it  violates  the  19th  section 
■of  the  first  article  of  the  constitution  of  the  State  of 
Alabama,  and  the  tenth  section  of  the  first  article  of  the 
-constitution  of  the  United  States. 

Our  statute  of  1825,  allowing  the  redemption  of 
real  estate  sold  unde  fieri  facias  is  in  every  particular 
identical  with  that  which  allows  the  redemption  of  land 
sold  under  a  decree-  for  the  foreclosure  of  a  mortgage. 
Clay's  Digest,  502,  503,  §§  1,  2,  3,  4,  5.  In  the  case  of 
Iverson  v.  Shorter,  9  Ala.  713,  this  court  decided,  that 
the  operation  of  the  statute  upon  sales  made  under  exe- 
cution did  not  impair  the  obligation  of  the  contract,  even 
though  judgment  was  rendered  and  a  lien  had  attached 
before  the  law  went  into  force.  That  decision  was  re- 
affirmed in  Beck  v.  Burnett,  22  Ala.  822.  The  question 
here  is  not  distinguishable  from  that  which  was  decided 
in  Iverson  v.  Shorter.  A  sale  under  mortgage,  when 
effected  under  a  decree  of  foreclosure,  is  no  more  an  obli- 
gation of  the  contract  of  mortgage,  than  is  a  sale  under 
execution  an  obligation  of  the  contract  upon  which  the 
judgment  at  law  is  predicated.  The  sale  under  a  decree 
for  the  foreclosure  of  a  mortgage,  and  a  sale  under 
execution,  are  alike  remedies  for  the  enforcement  of  the 
contract. 

Our  decision  of  Iverson  v.  Shorter  was  made  after  the 
decision  of  the  supreme  court  of  the  United  States  in  the 
case  of  Bronson  v.  Kinzie,  1  Howard,  311,  and  the  latter 
is  cited  in  the  former.  It  thus  appears,  tliat  our  prede- 
cessors who  decided  the  case  of  Iverson  v.  Shorter  did 
not  deem  the  decision  in  Bronson  v.  Kinzie  as  conclusive 
of  this  question.  We  cannot  reconcile  the  two  decisions. 
The  decision  in  Iverson  v.  Shorter  is  a  plain  departure 
from  the  principle  upon  which  the  supreme  court  of  the 
United  States  asserted,  in  Bronson  v.  Kinzie,  the  uncon- 
stitutionality of  the  statute  of  Illinois  allowing  a  redemp- 
tion of  lands  sold  under  a  decree  of  foreclosure  made 
before  tlie  passage  of  the  act.  There  was  a  dissenting 
opinion  in  that  case  by  Mr.  Justice  McLean  ;  and  in  our 
opinion,  that  case  is  not  sustained  by  the  principle  laid 
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down  in  Greene  v.  Biddle,  8  Wheaton,  1,  that  statutes 
aftecting  the  remedy  do  not  impair  the  obligation  of  a 
contract,  unless  they  materially  impair  the  rights  and 
interests  of  the  party.  This  principle  has  since  been 
repeatedly  recognized,  both  by  our  Federal  and  State 
tribunals. — Curran  v.  State  of  Arkansas,  15  Howard,  304; 
McCracken  v.  Hayward,  2  Hoav.  608 ;  Chadwiek  v,  Moore, 
8  Watts  &  S.  49 ;  Catlin  v.  Munger,  1  Texas,  598 ;  Tarp- 
ley  V.  Hamer,  9  S.  &  M.  310 ;  James  v.  Stull,  9  Barb.  Sup. 
Ct.  R.  482;  Butler  v.  Palmer,  1  Hill's  (N.  Y.)  Rep.  324; 
Sturges  V.  Crowningshield,  4  Wheat.  200 ;  Rockwell  v. 
Hubbell,  2  Doug.  (Mich.)  R.  197  ;  2  Paraons  on  Contracts, 
530  to  536  ;  Sedgwick  on  Stat.  &  Con.  Law,  644  to  652  ; 
Ogden  V.  Saunders,  12  Wheaton,  260 ;  Call  v.  Hagger, 
8  Mass.  429. 

It  has  been  held,  that  laws  relieving  debtors  from  im- 
prisonment for  debt,  exempting  a  portion  of  his  property 
from  execution,  staying  a  sale  under  execution  for  one 
year  unless  the  property  was  sold  for  two-thirds  of  its 
value,  postponing  the  prior  right  of  mortgages  not 
recorded,  increasing  the  period  of  advertisement  antece- 
dent to  a  sale  under  process,  shortening  to  a  reasonable 
extent  the  period  of  limitation,  and  the  like,  do  not  impair 
the  obligation  of  contracts.  We  cannot  perceive  a  ground 
for  discrimination,  upon  principle,  between  the  constitu- 
tionality of  such  statutes,  and  the  Alabama  statute  of 
redemption.  They  all,  perhaps,  may  affect  to  some 
extent  the  interests  of  the  parties  to  the  contract,  by  the 
modifications  of  the  remedy;  but  there  is,  it  seems  to  us, 
.no  just  ground  for  a  discrimination  against  our  redemp- 
,tion  laws,  upon  the  question  of  the  extent  to  which  the 
interests  of  the  party  are  affected. 

If  we  concede  the  argument,  that  the  power  of  the 
llegislature  to  give  such  laws  as  we  have  mentioned  an 
application  to  past  contracts  is  referrible  to  the  inherent 
right  of  a  State  to  pass  such  laws  as  are  essential  to  its 
police  or  internal  economy,  a  decision  against  the  consti- 
tutionality of  the  act  now  in  question  would  not  necessa- 
rily follow.  The  same  principle  would  operate  in  favor  of 
the  constitutionality  of  the  redemption  Isi^w,  quite  as  well 
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as  of  any  of  the  other  acts  alluded  to.  When,  from  unex- 
pected and  sudden  revolutions,  and  disasters  in  trade  and 
-commerce,  or  from  war,  or  any  other  cause,  a  general  and 
extended  sacrifice  of  property  by  forced  and  unqualified 
sales  under  process,  giving  rise  to  pauperism,  destitution, 
and  a  deprivation  of  the  means  of  a  comfortable  and  inde- 
pendent subsistence,  would  result,  it  would  seem  as 
important  to  the  police  and  social  economy  of  the  State, 
that  it  should  have  the  power  of  interposing  by  redemp- 
tion laws,  not  materially  interfering  with  the  rights  of 
creditors,  as  that  it  should  have  the  power  of  exempting 
property  from  execution.  Chief- Justice  Gibson,  in  Chad- 
wick  V.  Moore,  supra,  asserted  the  competency  of  a  State 
legislature  to  relieve  tho  public  from  the  pressure  of 
sudden  distress,  by  arresting  the  general  sacrifice  of  prop- 
erty through  the  machinery  of  the  law,  without  a  material 
interference  with  the  rights  of  creditors. 

A  decision  by  us  against  the  constitutionality  of  the 
redemption  law  could  not  be  revised  in  the  supreme  court 
of  the  United  States.  Our  decision  in  favor  of  its  consti- 
tutionality can  be.  This  court,  since  the  decision  in 
Bronson  v.  Kinzie,  has  taken  a  position  in  favor  of  the 
constitutionality  of  the  laws,  in  their  operation  upon  past 
contracts.  That  part  of  the  decision  in  Bronson  v.  Kinzie, 
which  has  a  direct  application  to  this  case,  has  not  since 
been  directly  asserted  by  the  supreme  court  of  the  United 
States ;  and  the  decision  itself  has  never  commanded  the 
approval  of  the  entire  court.  We  have  a  thorough  convic- 
tion in  favor  of  the  power  of  the  legislature  to  pass  the  law, 
and  to  give  it  application  to  existing  contracts.  For  these 
reasons,  we  conclude  to  stand  upon  our  decision  in  Iverson 
V.  Shorter,  and  to  permit  the  question  to  again  go  before 
the  supreme  court  of  the  United  States,  if  it  is  desired  by 
the  appellee. 

[2.  J  Three  witnesses  testified  as  to  the  amount  of  money 
tendered.  One  was  examined  by  the  complainant,  and 
proved  the  tender  of  a  sum  sufliciently  large  to  meet  the 
requisitions  of  the  law.  Two  witnesses  examined  by  the 
defendant  prove  the  tender  of  a  less  amount.  No  two  of 
the  witnesses  agree  as  to  the  amount  of  the  tender.     The 
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amount  proved  by  the  complainant's  witness  is  $254  25. 
The  amount  proved  by  one  of  the  defendant's  witnesses  was 
$244.  The  amount  proved  by  the  other  was  $234.  It  is 
evident,  that  two  of  these  witnesses  are  in  error  as  to  the 
amount,  and  one  of  them  is  doubtless  right.  Which  two- 
are  in  error?  It  is  contended  for  the  defendant  that  we 
must  hold  the  plaintiiF's  witness  to  be  in  error,  because  he- 
is  contradicted  by  the  defendant's  two  witnesses.  On  the 
contrary,  the  same  rule  would  prevent  us  from  relying- 
upon  the  testimony  of  either  of  the  defendant's  witnesses, 
because  each  is  contradicted  by  the  other  and  the  plaintiff's 
witness.  There  is  no  sufficient  reason  to  doubt  the  integ- 
rity of  any  of  them.  The  point  is  to  be  determined  by  a 
comparison  of  the  claims  of  the  respective  witnesses  to  a 
reliance  upon  their  recollection.  The  claims  of  the  com- 
plainant's witness,  in  that  particular,  are  far  superior  ta 
those  of  the  defendant.  The  complainant's  witness  was 
sent  under  a  power  of  attorney  to  make  the  tender;  the 
calculation  requisite  to  ascertain  the  proper  amount  was 
very  simple;  and  it  would  have  been  strange  if  his  em- 
ployer had  sent  him,  or  he  had  gone,  with  a  few  dollars  less 
than  the  requisite  amount,  without  detecting  the  error. 
It  was  the  business  of  the  witness  to  tender  the  proper 
amount,  and  to  remember  it.  He  also  counted  the  money^ 
and  kept  a  memorandum  of  the  amount.  It  is  impossible 
to  say  that  this  witness  did  not  know  certainly  when  he 
testified  what  was  the  amount ;  and  if  he  has  not  stated  it 
correctly,  he  has  committed  perjurj'.  It  is  not  so  with  the 
other  witnesses.  There  does  notfippear  to  have  been  any 
sufficient  reason  ^o  impress  upon  their  memories  the  pre- 
cise sum  tendered,  or  to  aid  their  recollection.  There  is  a 
disagreement  of  the  witnesses  in  their  statement  of  what 
was  said,  and  of  the  persons  present.  This  may  be  attrib- 
uted to  frailty  of  memory,  and  a  difference  in  attention  or 
observation,  without  an  imputation  upon  any  of  the  wit- 
nesses. We  do  not  regard  the  complainant's  witness  as 
discredited  by  such  disagreement. — 22  Ala.563 ;  5  Ala.  698. 
The  decree  of  the  court  below  is  reversed,  at  the  costs  of 
the  appellee;  and  we  proceed  to  render  the  decree  which 
we  think  the  court  below  ought  to  have  rendered,  as  fol- 
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lows:  It  is  ordered,  adjudged,  and  decreed,  that  upon  the 
payment  to  the  register  of  the  chancery  court  for  Mont- 
gomery county,  for  the  defendant,  of  the  sum  of  two  hun- 
dred and  fifty-two  dollars,  and  upon  his  receipting  in  full 
the  judgment  in  his  favor  against  Catherine  R.  Parsons, 
executrix  of  Enoch  Parsons,  described  in  the  complainant's 
bill,  all  the  right,  title  and  interest,  either  at  law  or  in 
equity,  vested  in  the  defendant  by  his  purchase  under  the 
decree  of  foreclosure  described  in  the  complainant's  bill, 
be  divested  out  of  him,  the  said  defendant,  and  vested  in 
the  complainant ;  and  that  the  register  report  to  the  said 
chancery  court  the  fact  of  the  making  of  such  payment, 
and  ascertain  and  report  in  like  manner  whether  such 
receipt  has  been  executed ;  and  it  is  further  adjudged,  that 
after  such  payment  and  receipt,  a  decree  shall  be  ren- 
dered against  the  defendant,  for  the  costs  of  the  court 
below.  The  cause  is  remanded  for  further  proceedings  in 
pursuance  to  the  foregoing  decree. 

Stone,  J.,  not  sitting. 


GLASSELL  vs.  MASON. 

[action  on  lost  bond,  by  transfekree  against  obligor.] 

1.  Who  is  proper  party  plaintiff. r-Undcr  section  2129  of  the  Code,  the  assignee 
or  transferree  of  a  lost  bond  or  note  under  seal  may  maintain  an  action  on 
it  in  his  own  name,  although  the  assignment  or  transfer  was  made  after 
the  loss  of  the  instrument. 

2.  Proof  of  loss  of  bond  or  note. — Preliminary  proof  of  the  loss  or  destruction 
of  a  written  contract,  is  addressed  to  the  court,  and  not  to  the  jury  ;  and 
may  be  made  by  the  party  himself,  when  the  facts  are  within  his  knowledge. 

3.  Affidavit  of  loss  or  destruction  of  bond  or  note. — When  an  action  is  brought  on 
a  bond  or  note  alleged  to  be  lost  or  destroyed,  the  plaintiff  is  not  bound  to 
make  the  statutory  affidavit  of  the  "loss  and  destruction,  the  contents 
thereof,  and  that  the  same  has  not  been  paid  or  otherwise  discharged," 
(Code,  §  2151  ;)  though  the  affidavit,  if  made,  shifts  the  burden  of  proof. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 
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The  complaint  in  this  case,  as  amended,  was  as  follows: 
"W.  Leroy  Masons  The  plaintiff  claims  of  the  de- 
vs.  Ifendant  the  sum  of  ^483  65,  due  by 

Andrew  Grlassell.  J  bond  executed  by  'plaintiff  on  the 
6th  August,  1845,  and  bearing  interest  from  the  first  of 
February,  1845;  which  bond  was  payable  to  Charlotte 
Thornton,  and  has  been  by  her  transferred  and  assigned 
to  plaintiff,  with  all  her  right  thereunto ;  which  bond  was 
lost  before  the  commencement  of  this  suit. 

"The  plaintiff  further  claims  of  the  defendant  the  sum 
of  $483  Qb,  due  by  another  bond  made  and  executed  by 
the  defendant  on  the  6th  August,  1845,  payable  to  Char- 
lotte Thornton,  and  bearing  interest  at  8  per  cent,  from 
the  1st  February,  1845;  which  said  bond  was  transferred 
to  plaintiff  by  said  Charlotte,  and,  with  interest  thereon, 
is  now  due,  and  is  the  property  of  plaintiff." 

The  defendant  pleaded  non  est  factum^  nil  debet,  and  that 
plaintiff  was  not  the  party  really  interested  in  the  bond 
sued  on ;  and  issue  was  joined  on  these  pleas. 

"  On  the  trial,"  as  the  bill  of  exceptions  recites,  "the 
plaintiff  introduced  a  witness  who  testified,  before  the 
court,  that  in  November,  1846,  Mrs.  Charlotte  Thornton 
deposited  certain  papers  with  him  for  collection,  and, 
among  them,  a  bond,  or  note  under  seal,  such  as  described 
in  the  complaint;  that  in  1848,  intending  to  quit  Mobile, 
he  turned  over  said  bond  to  Mr.  Lomax,  an  attorney,  or 
to  his  brother,  C.  R.  Labuzan,  (he  was  not  certain  which;) 
that  inquiry  and  thorough  search,  on  his  return,  were 
made  for  said  papers,  by  said  Lomax,  C.  R.  Labuzan,  and 
others,  without  avail ;  and  that  said  note  was  now  lost, 
and  could  not  be  found.  The  plaintiff  then  proposed  to 
prove  by  said  witness  the  execution  and  contents  of  said 
bond;  to  which  the  defendant  objected,  and,  said  objec- 
tion being  overruled  by  the  court,  excepted." 

The  plaintiff  then  proved  the  execution  and  contents 
of  the  bond,  and  offered  in  evidence  a  writing  under  seal, 

dated  the day  of  November,  1857,  by  which  Mrs. 

Thornton  transferred  to  him  the  lost  bond  now  sued  on. 
The  defendant  objected  to  the  introduction  of  the  assign- 
ment as  evidence,  and  reserved  an  exception  to  the  over- 
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ruling  of  his  objection.  The  execution  of  the  assignment 
was  proved. 

"This  was  all  the  evidence  in  the  cause;  and  thereupon 
the  defendant  asked  the  court  to  charge  the  jury, — 

"  1,  That  to  entitle  the  plaintiff  to  a  verdict,  he  must 
prove  that  the  bond  was  endorsed  to  him  by  Mrs.  Thorn- 
ton, and  that  the  mere  transfer  of  the  bond  on  a  separate 
piece  of  paper,  or  by  delivery,  is  not  sufficient  to  support 
the  action. 

"2.  That  the  jury,  if  they  believed  from  the  evidence 
that  the  transfer  of  the  bond  took  place  after  its  loss 
occurred,  must  render  their  verdict  for  the  defendant. 

"  3.  That  to  entitle  the  plaintiff  to  a  verdict,  the  jury 
must  be  satisfied  from  the  evidence  that  the  bond  was 
destroyed,  and  proof  of  its  loss  only  is  not  sufficient. 

"  4.  That  the  plaintiff  is  not  entitled  to  recover  under 
the  evidence  in  this  case,  even  though  the  jury  believe 
from  the  evidence  that  the  bond  was  lost  and  destroyed. 

"  5.  That  the  plaintiff's  failure  to  produce  the  bond  in 
evidence  raises  a  presumption  of  payment,  and,  in  order 
to  entitle  him  to  a  verdict,  he  must  prove  that  it  has  not 
been  paid." 

The  court  refused  each  of  these  charges,  but  gave  the 
last  with  this  qualification  :  "  That  if  the  plaintifi"  shows 
the  bond  was  lost,  this  satisfies  the  presumption  arising 
from  the  failure  to  produce  it."  The  defendant  reserved 
exceptions  to  the  refusal  of  the  several  charges  asked,  and 
to  the  qualification  annexed  to  the  charge  given  ;  and  he 
now  assigns  as  error  all  the  rulings  of  the  court  to  which 
he  reserved  exceptions. 

L.  S.  LuDE,  for  appellant. 
"Wm.  G.  Jones,  contra. 

STONE,  J. — We  do  not  feel  called  upon  to  decide  the 
question,  whether  a  lost  note  or  bond  can  be  so  endorsed 
or  assigned  as  to  vest  the  legal  title  in  another.  Under 
the  Code,  (§  2129,)  "  every  action  founded  upon  a  prom-, 
issory  note,  bond,  or  other  contract,  express  or  implied, 
for  the  payment  of  money,  must  be  prosecuted  in  the 
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name  of  the  party  really  interested,  whether  he  have  the 
legal  title  or  not."  We  feel  satisfied,  that  a  debt  created 
by  bond,  which  bond  has  been  lost,  is  still  a  debt  or  con- 
tract for  the  payment  of  money,  and  is  embraced  by  the 
section  of  the  Code  above  copied. 

[2.]  The  rule  which  requires  preliminary  proof  of  the 
destruction  or  loss  of  a  written  contract,  before  evidence  , 
of  its  contents  can  be  received,  is  a  rule  aft'ectiug  the 
grade  of  the  evidence — not  the  measure  of  proof.  It  is  a 
rule  of  law  founded  in  good  policy;  a  failure  to  comply 
with  which  does  not  simply  leave  the  party's  evidence 
insufficient.  It  goes  farther,  and  pronounces  it  wholly 
illegal.  It  is  not  one  of  the  questions  of  fact  within 
the  issue  before  the  jury.  It  is  an  outside  inquiry, 
preliminary  to  the  introduction  of  any  evidence  to  the 
jury  as  to  the  contents.  If  this  were  not  the  case,  a 
plaintifl"  who  proved  a  just  demand  against  the  defend- 
ant, and  the  amount  of  it,  must  yet  lose  his  case,  if  he 
failed  to  convince  the  jury  that  the  written  evidence  of 
his  contract  was  lost  or  destroyed.  Suppose,  in  such  case, 
the  jury  should  return  a  special  verdict;  and,  in  addition 
to  finding  the  issue  joined  in  favor  of  the  plaintift',  should, 
of  their  own  motion,  further  find  that  the  note  or  bond 
was  not  lost.  What  judgment  would  be  rendered  on 
such  verdict?  Evidently  for  the  plaintift",  because  the 
verdict,  to  the  above  extent,  would  not  be  responsive  to 
the  issue.  The  jury  would  be  pronouncing  on  the  legal- 
ity, not  the  sufficiency  of  the  evidence.  This  preliminary 
proof  is  always  addressed  to  the  court,  and  may  be  made 
by  the  party  himself,  when  the  facts  are  within  his  knowl- 
edge.— See  1  Greenlf.  Ev.  §  349,  and  note,  §  558 ;  Thomas 
V.  DeGraftenreid,  17  Ala.  602 ;  also  authorities  cited  in 
Blister  v.  The  State,  26  Ala.  107. 

The  paper  called  an  assignment  was  properly  admitted 
in  evidence.  It  tended  to  show  the  plaintift''s  ownership 
of  the  demand. 

[3.]  Suits  may  be  brought  on  lost  notes  or  bonds,  and 
the  plaintift'  is  not  bound  to  make  affidavit  of  the  "loss 
and  destruction,  and  the  contents  thereof,  and  that  the 
same  has  not  been  paid,  or  otherwise  discharged."     If 
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such  affidavit  be  made,  and  accompany  the  complaint,  it 
shifts  the  onus  of  proof;  but  this  rule  does  not  forbid  a 
suit  without  such  affidavit. — Code,  §  2151;  Bell  v.  Moore, 
9  Ala.  824. 

The  charges  asked  are  easily  disposed  of.  None  of 
them  ought  to  have  been  given.  The  fifth,  which  was 
given  with  a  qualification,  was  too  favorable  to  defendant. 
In  the  absence  of  the  bond,  the  plaintift'  certainly  could 
not  recover,  until  he  laid  the  predicate,  by  preliminary 
proof  to  the  court  of  the  loss  or 'destruction  of  the  bond, 
and  then  proved  its  execution  and  contents.  Doing  this, 
however,  the  law  did  not  require  him  to  prove  that  it  had 
not  been  paid.  This,  in  most  cases,  would  be  an  impossi- 
bility. 

Judgment  of  the  city  court  affirmed. 


THOMAS  vs.  JAMES. 

[bill  in  equity  for  ixjuxction  of  trespass  ox  lands.] 

1.  When  equity  will  enjoin  trespass. — An  injunction  does  not  lie,  in  the  absence 
of  special  circumstances  demanding  or  authorizing  equitable  interposition, 
to  restrain  the  commission  or  repetition  of  a  trespass  ou  lands,  of  which  the 
plaintiff  is  in  possession  as  owner,  when  be  has  an  adequate  remedy  at  law  ; 
but,  where  the  plaintiff  is  a  mariied  woman,  and  seeks  to  restrain  the 
defendant  from  cutting  timber  on  lands  belonging  to  her  separate  estate, 

,  under  a  license  from  her  husband  as  trustee,  there  is  not  an  adequate 
remedy  at  law,  and  the  bill  will  be  maintained. 

2.  Authority  of  husband,  as  trustee  of  wife,  to  submit  to  arbilration. — Where  lands 
are  conveyed  by  deed  to  a  married  woman,  for  her  sole  and  separate  use, 
and  her  husband  is  appointed  by  the  deed  "  trustee  to  manage  said  property 
for  the  sole  use  and  benefit  of  her  and  her  heirs,"  he  has  no  power  as  such 
trustee,  against  the  consent  of  his  wife,  to  submit  to  arbitration  a  contro- 
versy w'ith  a  third  person  who  claims  a  right  to  cut  timber  on  the  lands. 

Appeal  from  the  Chancery  Court  at  Claiborne. 
Heard  before  the  Hon.  Wade  Keyes. 
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The  bill  in  this  case  was  tiled  by  Mrs.  Emeline  E. 
Thomas,  the  wife  of  Nathan  H.  Thomas,  who  sued  by 
her  next  friend,  against  Robert  D.  James,  said  Nathan  H. 
Thomas,  and  others ;  and  sought  to  restrain  the  defendant 
James  from  cutting  steamboat-wood  on  certain  lands 
which  the  complainant  claimed  as  part  of  her  separate 
estate.  The  material  facts  of  the  case  are  these :  On  the 
3d  Feb'y,  1853,  one  W.  J.  R.  Thomas,  who  was  the  brother 
of  Nathan  H.  Thomas,  being  seized  and  possessed  of  certain 
lands  in  Clarke  county,  ent(;red  into  a  written  contract 
with  Robert  D.  James,  by  which,  for  valuable  considera- 
tion, he  granted  to  said  James,  for  the  term  of  ten  years, 
"the  privilege  of  cutting  and  hauling  as  much  steamboat- 
wood,  consisting  in  dead  trees,  on  land  said  Thomas  owns, 
as  he  may  want."  Nathan  H.  Thomas  afterwards  entered 
other  lands,  and,  on  or  about  the  24th  November,  1854, 
copveyed  them  to  said  W.  J.  R.  Thomas,  who,  about  the 
same  time,  conveyed  all  of  said  lands  to  Wm.  R.  Agee,  the 
complainant's  father.  On  the  20th  December,  1854,  Agee 
conveyed  all  of  said  lands,  together  with  several  slaves, 
to  Mrs.  Thomas,  "for  her  sole  and  separate  use  and 
benefit,  free  from  any  debts  or  incumbrances  of  her  said 
husband;"  the  deed  appearing  on  its  face  to  be  made  in 
consideration  of  natural  love  and  affection,  and  appointing 
said  Nathan  H.  Thomas,  the  husband,  "trustee  to  manage 
the  said  foregoing  propert}'  for  the  sole  use  and  benefit  of 
the  said  Emeline  E.  Thomas  and  her  heirs."  James 
claimed  the  right,  under  his  contract  with  W.  J.  R. 
Thomas,  to  cut  wood  from  the  lands  which  were  conveyed 
by  said  Nathan  H.  to  W.  J.  R.  Thomas;  which  right  was 
disputed  by  the  complainant.  This  matter  of  controversy 
was  submitted  to  arbitration  by  said  James  and  Nathan 
H.  Thomas,  the  latter  assuming  to  act  as  trustee  for  his 
wife ;  and  was  decided  by  the  arbitrators  in  favor  of 
James,  who  thenceforward  continued  to  cut  wood  from 
the  lands. 

The  bill  alleged,  that  the  complainant's  husband  had 
no  authority  to  make  this  submission  to  arbitration ;  that 
it  was  made  against  her  wishes  and  consent ;  and  that  he 
was  insolvent.      The  answer  of  the  respondent  James 
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insisted,  that  his  contract  with  W.  J.  R.  Thomas  embraced, 
and  was  intended  to  embrace,  not  only  the  lands  then 
•owned  by  said  Thomas,  but  all  subsequently  acquired  by 
him  ;  that  Nathan  H.  Thomas  was  a  party  and  privy  to 
that  contract ;  that  said  Nathan  had  authority,  as  trustee 
of  his  wife,  to  bind  his  wife  by  a  submission  to  arbitration  ; 
that  Mrs.  Thomas  was  cognizant  of  the  submission,  and 
did  not  express  any  dissent  or  dissatisfaction  until  after 
the  arbitrators  had  made  their  award  in  favor  of  James ; 
and  that  the  several  conveyances  above  mentioned,  under 
which  the  complainant  claims  a  separate  estate  in  the 
lands,  were  fraudulent  and  void  in  law. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  but  without  assigning  any  reason  for 
his  decree ;  and  his  decree  is  now  assigned  as  error. 

E.  S.  Dargan,  for  the  appellant. — The  only  question  in 
the  cause  is,  whether  the  complainant  was  bound  by  her 
husband's  submission  to  arbitration.  The  authorities,  as 
well  as  reason  and  legal  analogies,  show  that  she  was 
not. — Watson  on  Arbitration,  57,  68,  65,  66 ;  Billings  on 
Awards,  27-9 ;  1  Har.  &  John.  160. 

O.  S.  Jewett,  contra,  cited  Lewin  on  Trusts,  248,  481 ; 
Willis  on  Trustees,  201 ;  Jones  v.  Jones,  3  Mer.  161 ; 
Drewry  on  Injunctions,  (Law  Library  for  July,  August, 
and  September,  1853,)  30. 

RICE,  C.  J. — An  injunction  will  not  lie,  to  prevent  the 
commission  or  repetition  of  a  trespass,  in  entering  and 
cutting  down  timber,  on  land  of  which  the  plaintiff  is  in 
possession  as  owner,  and  has  adequate  remedy  at  law  for  the 
trespass ;  there  appearing  nothmg  in  the  case  so  special  or  peculiar 
as  to  call  for  that  particular  relief.  But,  even  where  there  is 
a  legal  remedy  for  the  intrusion,  some  px^culiar  circumstance 
or  circumstances  may  exist,  which  demand,  or,  at  least, 
authorize,  the  interposition  of  the  conservative  remedy  of 
injunction.— 2  Story's  Eq.  Jur.  §§  928,  929;  Burnett  v. 
Craig,  at  January  term,  1857 ;  Amelung  v.  Seekamp, 
9  Gill  &  Johns.  468 ;  Stevens  v.  Beekman,  1  Johns.  Ch. 
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R.  318 ;  Livingston  v.  Livingston,  6  ib.  497 ;  Jerome  v. 
Ross,  7  ib.  315 ;  N.  Y.  Printing  and  D3^eing  Establishment 
V.  Fitch,  1  Paige,  97 ;  also,  Perkins'  notes  to  Hanson  v.* 
Gardiner,  7  Yesey,  (Sumner's  edition,)  305. 

Here  such  circumstances  do  exist.  The  complainant 
is  a  married  woman.  By  the  deed  of  her  father  executed 
in  1854,  certain  lands  were  conveyed  to  her,  as  her  sepa- 
rate estate;  and  her  husband,  jSTathan  Thomas,  was 
appointed  her  trustee,  "  to  manage  said  foregoing  prop- 
erty, for  the  sole  use  and  benefit  of  her  and  her  heirs." 
R.  D.  James,  one  of  the  respondents,  under  color  of  a 
contract  which  he  had  made  with  a  third  person,  (one  W. 
J.  R.  Thomas,)  on  the  10th  February,  1853,  claimed  'the 
continuing  right  for  ten  years  from  said  last  named  day, 
to  enter  upon  her  said  lands,  and  to  cut  thereon  and  haul 
away  "  as  much  steamboat-wood,  consisting  in  dead  trees, 
as  he  may  want."  The  right,  thus  claimed,  has  no 
foundation.  It  was  disputed  by  the  complainant;  and  a 
controversy  thus  arose  between  R,  D.  James  and  com- 
plainant, respecting  the  right  thus  claimed  by  him.  Her 
trustee,  contrary  to  her  wishes,  and  to  his  own  duty, 
entered  into  an  agreement  in  writing  with  R.  I).  James, 
submitting  said  controversy  to  the  arbitrament  of  certain 
named  persons,  who  rendered  an  award,  that  said  R.  D. 
James,  under  and  by  virtue  of  said  contract  with  "W.  J.  R. 
Thomas,  was  entitled  to  cut  and  haul  steamboat-wood 
from  her  said  lands ;  '<  and  now  said  Robert  J).  James, 
Francis  B.  James  and  Samuel  Boykin,  (the  two  latter 
having  by  an  agreement  with  tl;ie  former  some  interest  in 
his  said  contract  witli  "W.  J.  R.  Thomas,)  armed  with  said 
award,  assert  the  right,  and  are  now  cutting  and  hauling 
steamboat-wood  from  off  said  lands,"  *  *  "and.  1/^7^ 
eontinue  so  to  do,  unless  restrained  by  the  order"  of  the 
chancery  court. 

It  is  clear  that  the  submission  and  award  do  not  invest 
Robert  D.  James  with  the  right  to  cut  and  haul  steamboat- 
wood,  from  the  lands  which  belonged  to  the  complainant 
as  her  separate  estate;  because  she  did  not  assent  to  them, 
and  her  trustee,  being  a  ^^  trustee  to  manage"  her  lands  for 
her  sole  use  and  benejit,  has  no  power  to  convey  to  another, 
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by  means  of  a  submission  and  award,  the  right  for  a  series  . 
of  years  to  enter  npon  her  Land  and  cut  down  the  timbor 
thereon  and  carry  it  away.  Such  a  right  would  be  an 
interest  in  the  lands,  which  such  a  trustee  cannot  create  by 
means  of  a  subrnissiou  and  award,  not  assented  to  by  the 
cestui  que  trust. — Riddle  v.  Brown,  20  Ala.  412. 

But,  although  the  submission  and  award  be  inoperative 
to  create  such  right  or  interest  in  Robert  D.  James,  yet 
it  might  be  made  available  as  a  license,  in  a  suit  at  law 
brought  against  him  by  the  trustee,  for  entering  npon  the 
lands  and  cutting  down  and  carrying  away  the  timber. 
Riddle  v.  Brown-,  supra,  and  authorities  therein  cited : 
2  Greenlf.  on  Ev.  §  627  and  notes;  Hill  on  Trustees,  503. 

Again :  If  the  trustee,  who  is  also  husband,  could 
recover  at  law  for  the  trespasses,  the  cestui  que  trust,  who 
is  also  the  wife,  may  not  be  willing  to  give  to  him  the 
damages  he  might  recover.  By  allowing  him  to  sue  and 
recover  those  damages,  (which  are  but  the  continuing 
results  of  his  known  breach  of  trust,  and  the  wrongful 
conduct  of  the  respondents,)  she  may  incur  the  hazard  of 
losing  them,  under  the  rule  recognized  in  Roper  v.  Roper, 
29  Ala.  217,  that  if  the  wife  lives  with  the  husband,  and 
he  receives  the  income  and  profits  of  her  separate  estate, 
it  will  be  presumed,  in  the  absence  of  an  express  dissent 
on  her  part,  to  have  been  with  her  consent,  and  will  be 
regarded  as  a  gift  to  him. 

Such  views  render  it  impossible  to  deny  relief  upon  the 
ground,  that  the  complainant  has  a  plain  and  adequate 
remedy  at  law.  She  has  not  such  a  remedy. — See  Davi- 
son V.  Atkinson,  5  T.  R.  432,  and  authorities  supra.  In 
this  aspect,  her  case  comes  within  the  influence  of  the 
rule  and  reasoning  w^hich  upheld  the  bill  of  the  wife  in 
Love  V.  Graham,  25  Ala.  187;  Crabb  v.  Thomas,  25  Ala. 
212 ;  and  Gerald  v.  McKenzie,  27  Ala.  166. 

The  decree  of  the  chancellor  is  erroneous,  and  is 
reversed  ;  and  a  decree  must  be  here  rendered,  reinstating 
the  injunction,  and  remanding  the  cause;  leaving  it  open 
in  all  other  respects  to  be  proceeded  in  when  remanded, 
according  to  the  law  as  settled  in  this  opinion.  The 
appellees  must  pay  the  costs  of  this  appeal. 
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CRAIG  vs.  BURKETT. 

[action  to  recover  damages  for  false  imprtsonmext.] 

1.  When  action  lies  against  judicial  officer. — The  general  rule  is,  that  a  civil  action 
does  not  lie  against  an  officer  for  errors  committed  in  the  exercise  of  judicial 
functions ;  but  there  is  an  admitted  exception  to  this  rule,  where  the  judi- 
cial officer  of  an  inferior  court  not  of  record  exercises  an  authority  which  ia 
not  within  the  scope  of  his  jurisdiction. 

2.  Powers  of  corporate  authorities  of  Cahaba  to  fine  and  imprison. — Under  the  act 
incorporating  the  town  of  Cahaba,  (Toul.  Digest,  811,  §§  6,  8,)  each 
member  of  the  town  council  is  invested  with  authority  as  a  magistrate, 
within  the  corporate  limits  of  the  town,  to  impose  fines  not  exceeding  S50, 
and  to  imprison  for  not  more  than  three  days,  for  the  violation  of  a  mu- 
nicipal ordinance ;  but,  before  the  power  to  imprison  can  be  exercised, 
there  must  have  been  a  judicial  ascertainment  of  the  fact  that  such  ordi- 
nance had  been  violated ;  and  the  charter  does  not  confer  on  the  town 
council,  as  a  judicial  body,  power  to  adjudge  fines. 

8.  Validity  of  by-law  respecting  retailing  of  spirituous  liquors. — The  decision  in  ex 
parte  Burnett,  30  Ala.  461,  asserting  the  invalidity  of  a  municipal  ordinance 
which  fixed  the  price  of  a  license  for  retailing  spirituous  liquors  at  §1,000, 
re-affirmed. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  John  Gill  Shorter. 

The  complaint  in  this  case  was  in  these  words : 

"  James  T.  Burnett,\      The   plaintiif  claims  of  the  de- 
vs.  jfendants  the   sum   of    $10,000,  as 

James  D.  Craig,     (  damages  for  maliciously  and  with- 
Thomas  J.  Portis,  (  out  probable  cause  therefor  arrest- 
Daniel  S.  Troy,      |  iug  and  imprisoning,  and  causing 
and  John  P.  Fulks./  to  be  arrested  and  imprisoned,  the 
said  plaintiff,  during  the  month  of  February,  1856." 

A  demurrer  was  interposed  to  the  complaint,  but  was 
overruled  by  the  court.  The  defendants  then  pleaded  not 
guilty,  together  with  several  special  pleas,  averring,  in 
substance,  that  the  imprisonment  of  the  plaintiff  was 
under  and  by  virtue  of  a  judgment  rendered  by  the  town 
council  of  Cahaba,  of  which  body  the  defendants  with 
others  were  members,  which  judgment  was  rendered  by 
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said  council,  under  power  conferred  by  the  charter  of  the 
town  of  Cahaba,  on  account  of  the  plaintiff's  violation  of 
a  municipal  ordinance.  As  the  case  is  here  decided  on  its 
merits,  without  noticing  the  rulings  of  the  primary  court 
on  the  pleadings,  it  is  not  necessary  to  incumber  the  report 
with  a  detailed  statement  of  the  pleadings. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  proved  his  arrest  by  the  town  marshal,  on  the  7th 
February,  1856,  under  a  warrant  issued  by  the  clerk  of  the 
town  council ;  the  proceedings  had  before  the  council, 
adjudging  fine  and  imprisonment  against  him  ;  the  order 
of  commitment  to  the  jailor ;  his  imprisonment  for  three 
days  in  the  town  jail;  and  the  by-law  under  which  the 
proceedings  were  had.  The  by-law  referred  to,  which 
was  passed  on  the  2d  January,  1855,  fixed  the  price  of  a 
town  license  to  retail  spiritous  liquors  at  $1,000,  and  im- 
posed a  fine  of  $50,  with  three  days  imprisonment  in  case 
of  non-payment,  for  retailing  without  a  license.  The 
warrant  for  the  plaintiff's  arrest,  with  the  proceedings 
thereon,  was  as  follows : 

"  Cahaba,  February  7th,  1856.  To  the  Town  Marshal : 
Complaint  having  been  made  before  me,  that  James  T. 
Burnett  was  guilty  of  [violating]  a  town  ordinance,  by 
retailing  spirituous  liquors  in  the  town  of  Cahaba  without 
a  license,  on  Thursday,  the  7th  Februaiy,  1856 ;  you  are 
hereby  commanded  to  arrest  him,  and  bring  him  before 
the  town  council,  to  answer  said  complaint." 

"Thos.  J.  PoRTis,  Clerk  T.  C.  C." 
"  Town  Council  of  Cahaba  ^      Defendant  is  charged  with 
vs.  V  retailing  spirituous  liquors  in 

James  T.  Burnett.  j  the  town  of  Cahaba,  on  Mon- 
day, the  4th  of  February,  1856.  J.  T.  Burnett  admitted 
the  charge  as  alleged,  whereupon  he  is  declared  guilty  by 
the  council  of  a  violation  of  the  ordinance  forbidding  the 
same,  and  fined  fifty  dollars  and  costs.  The  marshal  is 
ordered  to  take  said  defendant  into  custody,  until  the 
same  are  paid;  and  if  said  fine  and  costs  are  not  paid  forth- 
with, the  marshal  is  ordered  to  confine  said  J.  T.Burnett 
in  the  county  jail  for  three  days." 
47 
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"  The  State  of  Alabama,  \      To  the  jailor  of  Dallas  coun- 
Dallas  county.  Jty:    You  are   commanded   to 

commit  to  the  jail  of  Dallas  county  the  body  of  J.  T.  Bur- 
nett, and  him  safely  keep  within  the  walls  of  the  prison  of 
said  county,  for  the  terra  ot  three  consecutive  days  from 
the  hour  of  one  o'clock  P.  M.  this  day;  he  having  refused 
to  pay  the  fine  of  fifty  dollars  and  costs  imposed  upon  him 
for  retailing  spirituous  liquors,  on  Tuesday,  the  5th  Feb- 
ruary, 1856,  without  a  license  from  the  town  council  of 
said  town.  Given  under  my  hand,  in  Cahaba,  this  11th 
February,  1856." 

James  D.  Craig, 
Intendant  of  town  council  of  Cahaba." 

The  court  charged  the  jury,  "  that  the  town  council  of 
Cahaba  couid  not  imprison  for  a  failure  to  pay  a  penalty 
incurred  under  a  by-law,  until  the  penalty  was  ascertained 
and  fixed  by  a  suit  before  some  justice  of  the  peace,  or 
before  some  one  of  the  council  as  a  justice  of  the  peace ; 
and  if  the  plaintiff  was  imprisoned  for  a  penalty  incurred 
under  such  by-law,  without  its  having  been  first  ascer- 
tained to  be  due  by  such  justice  of  the  peace  or  magis- 
trate, then  such  imprisonment  was  without  authority,  and 
void;  and  if  the  defendants  either  did  it,  or  caused  it  to 
be  done,  they  were  trespassers,  and  responsible  in  dam- 
ages to  the  plaintiff." 

The  charge  of  the  court,  with  other  matters  to  which 
exceptions  were  reserved,  is  now  assigned  as  error. 

Alex.  White,  Jno.  D.  Williams,  and  N.  R.  11.  Dawson, 
for  the  appellants,  cited  Yates  v.  Lansing,  5  Johns.  282 ; 
Hammond  v.  Howell,  2  Mod.  218;  Duckworth  v.  John- 
son, 7  Ala.  581 ;  Easton  v.  Callender,  11  Wendell,  95 ; 
Henderson  v.  Brown,  1  Caines,  90 ;  Jackson  v.  Wilkin- 
son, 17  Johns.  146  ;  Prigg  v.  Adams,  2  Salk.  674 ;  Jenkins 
V.  Waldron,  11  J  ohns.  113 ;  Butler  v.  Kent,  19  Johns  223  ; 

1  East,  555;  1  Hill,  545;  3  Hill,   614;  1  Denio,  595; 

2  Denio,  434 ;  8  Mass.  326 ;  3  Durn.  &  E.  667. 

Chilton  &  Gunter,  with  J.  T.  Morgan,  contra. 


JUNE  TERM,  1858.  731 

Craig  V,  Burnett. 

WALKER,  J. — In  the  imposition  of  imprisonment 
upon  the  plaintiff,  the  defendants  certainly  acted  as  judges. 
The  general  rule  is,  that  there  is  no  responsibility  to  the 
injured  party,  for  errors  committed  by  officers  in  the 
exercise  of  judicial  functions.  An  exception  to  the  rule 
is  admitted,  where  the  judicial  officer  of  an  inferior  court 
not  of  record  exercises  an  authority  not  within  the  scope 
of  his  jurisdiction. — Duckworth  v.  Johnson,  7  Ala.  578; 
Hamilton  v.  Williams,  26  Ala.  527.;  Yates  v.  Lansing, 
5  Johns.  282;  S.  C,  9  Johns.  394;  Piper  v.  Pearson, 
2  Gray,  120;  Clark  v.  May,  2  Gray,  410;  Sullivan. v. 
Jones,  2  Gray,  570  ;  Easton  v.  Calendar,  11  Wendell,  90; 
Jenkins  v.  Waldron,  11  Johns.  114;  Butler  v.  Kent, 
19  Johns.  223 ;  Cunningham  v.  Bunckliu,  8  Cow.  178  ; 
Wilson  V.  Mayor,  &c.,  1  Denio,  599  ;  Ambler  v.  Church, 
1  Root,  211 ;  Reid  v.  Hood  &  Burdine,  2  K  &  M.  168 ; 
Lining  v.  Bentham,  2  Bay,  1 ;  State  v.  Johnson,  2  Bay, 
385 ;  Moore  v.  Ames,  3  Caines'  R.  170 ;  Harman  v.  Tap- 
penden,  1  East,  555;  Greenville  v.  College  of  Physicians, 
12  Mod.  386;  4  Phillips  on  Ev.  170,  171, 172. 

The  many  authorities  cited  so  fully  sustain  the  propo- 
sitions above  stated,  that  they  cannot  be  regarded  as  open 
to  controversy  in  a  tribunal  which  respects  the  precedents 
in  the  law.  It  is  a  sequence  from  those  propositions,  that 
the  justification  of  the  defendants  is  dependent  upon  the 
question  of  jurisdiction. 

[2.]  In  Ex  parte  Burnett,  30  Ala.  461,  we  decided,  that 
under  the  8th  section  of  the  charter  of  the  town  of  Cahaba, 
the  town  council  had  the  power  to  imprison,  for  a  term 
not  exceeding  three  days,  any  person  who  had  incurred  a 
penalty  for  a  breach  of  the  by-laws  of  the  corporation ;  but 
that  the  incurring  of  the  penalty  for  a  violation  of  the 
by-law  must  be  ascertained  in  an  appropriate  judicial 
proceeding,  before  imprisonment  could  be  superadded  b}- 
the  town  council.  The  jurisdiction  of  the  council,  its 
authority  to  inflict  the  imprisonment,  is  by  that  decision 
made  to  depend  upon  the  antecedent  judicial  ascertain- 
ment of  the  fact,  that  a  penalty  imposed  by  the  by-law- 
had  been  incurred.  Conceding,  for  the  sake  of  brevity, 
without  passing  upon  it,  the  fact  that  the  plaintiff  had 


732  ALABAMA. 


Craig  V.  Burnett. 


violated  a  valid  by-law,  and  thus  rendered  himself  liable 
to  the  imposition  of  a  prescribed  fine,  we  proceed  to 
inquire  whether  there  was  a  valid  judicial  proceeding 
adjudging  the  fine  against  him. 

The  clerk  of  the  town  council  issued  a  precept,  requiring 
the  town  marshal  to  arrest  the  plaintiff,  and  bring  him 
before  the  toicn  council,  to  answer  a  complaint  against  him 
for  retailing  spirituous  liquors  in  the  town  of  Cahaba 
without  a  license.  The  entry  on  the  minute-book  of  the 
proceedings  of  the  council,  upon  the  appearance  of  the 
plaintifif,  is  in  the  following  words  : 

"  Town  Council  of  Cahaba  ^      Defendant  is  charged  with 
vs.  V  retailing  spiritous  liquors  in 

James  T.  Burnett.  j  the  town  of  Cahaba,  without 
a  license  from  the  town  council,  on  Monday,  the  4th  day 
of  February,  1856.  J.  T.  Burnett  admitted  the  charge  as 
alleged,  whereupon  he  is  declared  guilty  by  the  council  of 
a  violation  of  the  ordinance  forbidding  the  same,  and  fined 
fifty  dollars  and  costs.  The  marshal  is  ordered  to  take 
said  defendant  into  custody,  until  the  same  are  paid  ;  and 
if  said  tine  and  costs  are  not  paid  forthwith,  the  marshal 
is  ordered  to  confine  said  J.  T.  Burnett  in  the  county  jail 
for  three  days." 

The  plaintiff  was  summoned  to  answer  by  the  council, 
through  its  clerk  ;  he  was  brought  up  for  trial  before  the 
council,  and,  upon  his  confession,  his  guilt  in  the  particu- 
lar alleged  was  ascertained,  and  a  fine  of  fifty  dollars 
adjudged  by  the  council,  and  three  days  imprisonment  was 
directed  as  the  penalty  for  the  non-payment  of  the  fine 
and  costs. 

If  there  was  any  adjudication  of  the  fine,  preliminary  to 
the  imprisonment,  it  was  made  by  the  council,  when  its 
members  were  acting  aggregately  as  a  council.  The  char- 
ter of  the  corporation  bestows  no  authority  upon  the 
council  to  render  such  a  judgment.  The  5th  section  of 
the  charter  bestows  upon  the  council  the  power  to  ^^  affix 
Jims''  for  ofienses  against  the  by-laws,  to  be  recovered 
before  any  magistrate.     A  magistrate  is  thus  designated  as 
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the  officer  clothed  with  jurisdiction  over  the  matter  of  the 
fines  affixed  b}'  the  council. 

Section  six  of  the  charter  provides,  "that  the  intend- 
ant,  and  each  and  every  one  of  the  council,  ex  officio,  shall 
be  vested  with  all  the  powers  and  authorities  that  justices 
of  the  peace  are  vested  with  by  the  laws  of  this  State,  and 
shall  and  may  exercise  the  same  within  the  limits  of  paid 
town,  under  the  same  penalties  and  restrictions  to  which 
justices  of  the  peace  of  this  State  are  and  shall  be  subject 
and  liable."  The  second  section  of  the  amendment  to 
the  charter  restricts  the  authority  conferred  by  the  5th 
section  of  the  original  charter  upon  the  intendant  and 
each  and  every  one  of  the  council,  to  the  enforcing  the 
by-laws  and  ordinances  of  the  corporation.  By  virtue  of 
these  sections  of  the  original  charter  and  the  amendment 
of  it,  each  individual  composing  the  council  is  constituted, 
virtute  officii,  a  magistrate,  before  whom  a  recovery  of  fines 
for  violations  of  the  by-laws  might  be  had  ;  but  the  lan- 
guage will  not  permit  the  conclusion,  that  the  same  power 
is  bestowed  upon  the  council. 

It  is  said  in  Dalton's  Justice,  24,  "that  whatsoever  one 
justice  of  the  peace  alone  may  do,  (either  for  the  keeping 
of  the  peace,  or  in  other  execution  of  the  commission  or 
statutes,)  the  same  also  may  lawfull}''  be  done  and  per- 
formed by  any  two  or  more  justices." — See,  also,  3  Burns' 
Justice,  133.  Upon  the  same  principle,  it  may  be  that 
all  the  members  composing  the  council  might  unite  in 
the  performance  of  the  judicial  acts,  falling  within  the 
scope  of  the  jurisdiction  bestowed  upon  each  one  of  them. 
In  that  case,  the  act  done  w'ould  be  the  judgment  of  the 
several  individuals  composing  the  council,  acting  in  their 
capacity  of  magistrates.  The  judgment  adjudging  the 
fine  against  the  plaintiff  is  not  the  act  of  the  magistrates 
who  are  the  intendant  and  councilmen;  but  it  is  the  act 
of  a  tribunal  created  by  the  charter,  designated  as  the 
council,  and  clothed  with  certain  legislative'and  judicial 
powers,  distinct  from  the  powers  conferred  upon  the  mem- 
bers separately. 

To  constitute  a  court,  the  mere  presence  of  the  magis- 
trate is  not  sufficient.     The  judicial  officer  must  be  act- 
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ing  in  his  judicial  capacity,  in  order  that  his  acts  maj 
have  a  judicial  character. — 2  Bacon's  Abr.  616;  3  Bouv. 
Inst. ;  Day  v.  Day,  4  Md.  262  ;  Willis  v.  Willis,  13  Johns. 
268.  A  magistrate,  or  any  number  of  magistrates,  can 
perform  none  of  the  functions  appertaining  to  them  as 
magistrates,  except  when  acting  in  that  capacity.  Al- 
though it  might  happen  that  every  member  of  a  court- 
martial  might  be  composed  of  justices  of  the  peace  ;  yet 
any  judgment  of  that  court,  upon  matters  within  the  civil 
or  criminal  jurisdiction  of  justices  of  the  peace,  would  be 
void.  So  here,  the  judgment  for  the  amount  of  the  fine 
was  the  act  of  the  council  as  a  council ;  and,  although  the 
council  was  composed  of  persons  having  authority  to  act 
as  magistrates,  the  judgment  was  not  the  act  of  them,  or 
any  of  them,  in  the  capacity  of  magistrates.  The  judg- 
ment was  the  act  of  the  artificial  person  created  by  the 
statute,  and  not  of  the  several  magistrates  who  were  the 
individuals  who,  when  united  in  one  legislative  and  judi- 
cial body  denominated  the  council,  composed  the  artificial 
person.  The  judgment  for  the  fine  was  rendered  by  a 
tribunal  without  authority,  and  was  void. 

If  it  appeared  that  the  fact,  upon  which  the  jurisdiction 
of  the  council  over  the  matter  of  the  imprisonment 
depended,  was  judicially  considered,  and  adjudged  by  the 
council,  then  the  defendants  would  not  be  liable  for  their 
mere  error  of  judgment.  Every  judicial  tribunal,  invested 
with  authority  to  be  exercised  in  a  certain  contingency, 
has  authority  to  inquire  and  ascertain  whether  the  con- 
gency  has  occurred.  Where  jurisdiction  depends  upon 
the  existence  of  a  preliminary  fact,  there  is  authority  to 
decide  whether  that  fact  exists.  A  court  is  entitled  to  as 
full  protection  against  an  error  of  judgment  in  reference 
to  the  existence  of  the  jurisdictional  fact,  as  in  reference  to 
the  merits  of  the  suit. — Freeman  v.  Cornwall,  10  Johns. 
470 ;  Fox  v.  Wood,  1  Rawle,  143 ;  Harrington  v.  Comm'rs, 
&c.,  2  McCord,  400  ;  4  Phillips  on  Ev.  209,  210;  Wyatt's 
Adm'rv.  Rambo,  29  Ala.  510. 

But  this  principle  cannot  avail  the  defendants  in  this 
case..  They  did  not  decide  upon  the  existence  of  the 
jurisdictional  fact.     They  decided  that  the  plaintiiF  had 


JjmE  TERM,  1858. 735 

Craig  V.  Burnett. 

incurred  a  penalty,  but  not  that  ajudgment  for  that  pen- 
alty had  been  rendered  by  a  competent  court.  They 
manifestly  acted  upon  the  apprehension  that  they  had 
authority  to  adjudge  the  fine  and  inflict  the  imprisonment, 
unqualified  by  the  requisition  of  the  jurisdictional  fact, 
which  was  held  to  be  necessary  in  £Jx  parte  Burnett. 

We  adhere  to  the  opinion  expressed  in  Ex  parte  Burnett, 
that  the  ordinance  prescribing  a  thousand  dollars  as  the 
price  of  a  license  to  retail  was  invalid.  But  in  this  case 
we  infer  from  the  bill  of  exceptions,  that  there  was  a  pre- 
existing ordinance,  fixing  the  price  of  license  at  $100.  It 
is  not  necessary  for  us  to  decide  in  this  case,  whether  the 
plaintifi"  was  liable  to  a  fine,  because  he  neither  obtained 
uor  applied  for  license  under  the  old  ordinance ;  because,  if 
he  was  so  liable,  the  council  nevertheless  proceeded  with- 
out authority,  there  being  no  valid  judgment  for  the  fine, 
and  are  liable  for  the  damage  sustained  by  the  plaintiff*. 

The  result  of  our  opinion  is,  as  we  conceive,  that  the 
defendants  cannot  successfully  defend  the  suit.  The 
counsel,  in  their  brief,  request  that  we  will  not  reverse 
upon  any  point  not  reaching  the  merits  ;  and  thus,  as  we 
understand,  waive  their  assignments  of  error,  upon  the 
condition  that  the  merits  of  the  case  are  decided  against 
them.  We,  therefore,  forbear  to  pass  upon  any  of  the 
other  questions  raised. 

The  judgment  of  the  court  below  is  aflirmed. 


INDEX. 


ACCOUNT. 

1.  Bill  of  particulars. — An  objection  to  the  sufficiency  of  a  bill  of 
particulars,  (Code,  |  2233,)  when  made  on  the  trial  conies  too 
late. — Pryor  v.  Johnson 27 

2.  Proof  of  account. — To  entitle  a  party  to  a  recovery  on  an  open 
account,  it  is  not  necessary  that  he  should  prove  the  specific 
articles  which  constitute  each  item,  if  the  correctness  of  the 
account  is  otherwise  sufficiently  established 27 

3.  Statutory  bar  to  suit  for  account. — Six  years,  which  is  the  statu- 
tory limitation  to  an  action  at  law  for  an  account,  likewise  bars 
a  suit  in  chancery  for  the  settlement  of  partnership  accounts. 
Bradford  v.  Spyker's  Adm'r 134 

4.  Exception  to  statute,  as  to  mutual  accounts,  and  accounts  between 
merchants. — Accounts  between  the  several  members  of  a  mer- 
cantile partnership  are  not  within  the  proviso  to  the  statute  of 
limitations  respecting  "the  trade  of  merchandise  between  mer- 
chant and  merchant ;"  but,  unless  all  the  items  are  on  one  side, 
they  are  mutual  accounts,  which  the  statute  does  not  bar  if  one 
item  is  within  the  period  of  limitation 134 

5.  Proof  of  account. — An  affidavit  of  the  fact  that  an  account  was 
made  out  by  a  book-keeper,  since  deceased,  is  not,  of  itself, 
sufficient  proof  of  the  correctness  of  the  account  to  entitle  an 
administrator  to  a  credit  for  its  payment. — Pearson  v.  Darring- 
ton 227 

ACTION. 

1.  By  ward  against  guardian. — A  ward  cannot  maintain  an  action 
at  law  against  his  guardian,  for  the  use,  income  or  profits  of  his 
property,  which  went  into  the  guardian's  possession  under  his 
appointment  as  such,  until  there  has  been  a  settlement  of  the 
accounts,  and  a  balance  has  been  struck. — Champman  v.  Chap- 
man     106 
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2.  Action  for  recovery  of  legacy. — After  an  executor  lias  assented 
to  a  legacy,  and  the  period  fixed  by  the  will  for  its  payment  has 
arrived,  the  legatee,  or,  in  case  of  his  death,  his  personal  repre- 
sentative, may  maintain  an  action  at  law  against  the   executor 

for  its  recovery.— Cox's  Adm'r  v.  McKinney 461 

3.  Whe7%  action  lies  not  against  wife. — ^Under  the  provisions  of  the 
Code,  (§§  1987,  2131,)  an  action  at  law  does  not  lie  against  a 
married  woman,  either  before  or  after  the  death  of  her  husband, 
to  subject  her  separate  estate  created  by  deed  to  the  payment 

of  necessary  articles  of  family  supply. — Cannon  v.  Turner 483 

4.  When  action  lies  against  county. — Since  the  act  of  1852,  making 
medical  services  rendered  to  indigent  sick  persons  in  certain 
specified  counties  "a  public  charge  on  the  county,"  (Session 
Acts  1851-2,  pp.  429-30,)  does  not  prescribe  a  remedy  for  the 
enforcement  ol  the  right  thereby  created,  an  action  at  law  may 
be  maintained  against  the  county  by  the  person  rendering  such 
services,  (Code,  §  763,)  although  he  might  also  have  a  mandamus 
from  the  circuit  to  the  commissioners'  court. — Autauga  County 

v.  Davis 703 

5.  When  action  lies  against  judicial  offi,cer.--The  general  rule  is,  that 
a  civil  action  does  not  lie  against  an  officer  for  errors  committed 
in  the  exercise  of  judicial  functions  ;  but  there  is  an  admitted 
exception  to  this  rule,  where  the  judicial  officer  of  an  inferior 
court  not  of  record  exercises  an  authority  which  is  not  within 
the  scope  of  his  jurisdiction. — Craig  v.  Burnett 728 

ADMIRALTY. 

1.  Construction  of  replevin  bond  in  admiralty  proceeding. — In  an 
attachment  case  against  a  steamboat,  under  the  act  of  1844, 
(Session  Acts  1843-4,  p.  98,)  a  replevin  bond,  conditioned  that 
the  stipulators  should  pay  and  satisfy  such  judgment  as  might 
be  rendered  in  such  attachment  proceeding  against  them,  binds 
them  to  pay  the  judgment  recovered  by  the  attaching  plaintiff, 
although  not  in  form  against  them. — Hunter  v.  McCraw 518 

2.  Fi.  fa.  against  stipulators. — On  the  recovery  of  judgment  by  the 
plaintiff  in  such  action,  the  statute  fastens  a  lien  on  the  boat, 
and  also  authorizes  an  execution  against  the  stipulators  in  the 
replevin  bond 518 

AGENCY. 

1.  Liability  of  agent  to  principal. — Where  a  several  demand  exists 
in  favor  of  two  sureties,  for  money  paid  by  them  respectively 
on  a  judgment  against  them  and  their  principal ;  and  one  under- 
takes, for  a  sufficient  consideration,  to  act  for  the  other  in  the 
collection  of  the  claim,  he  thereby  becomes  bound,  as  an  agent, 
to  the  exercise  of  good  faith,  reasonable  skill,  and  ordinary  dil- 
igence, and  liable  for  any  loss  or  injury  occasioned  by  his  want 
of  either  ;  but,  if  the  principal  has  ratified  or  assented  to  the 
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act  of  his  agent,  or  has  not  been  injured  by  it,  he  cannot  main- 
tain an  action  on  account  of  it. — Robinson  v.  Brooks 222 

2.  Competency  of  agent  as  witneitsfor  principal. — An  agent,  employed 
to  procure  lumber  which  his  principal  had  agreed  to  furnish 
for  the  building  or  repairing  of  a  church,  is  a  competent  wit- 
ness for  his  principal,  under  section  2302  of  the  Code,  in  an 
action  brought  by  the  latter  against  the  master  workman  for  a 
failure  to  perform  the  contract,  although  the  defendant  relies 
on  the  unsuitableness  of  the  lumber  as  an  excuse  for  his  non- 
performance.— Moore  v.  Lea's  Adm'r 375 

3.  Autliority  of  agent,  and  non-performance  of  contract. — Where  a 
workman,  having  been  authorized  by  his  employer  to  examine 
and  decide  upon  the  quality  of  the  lumber  to  be  used  in  the  work, 
which  the  employer  himself  had  agreed  to  furnish,  but  which  ho 
had  engaged  a  third  person  to  procure  for  him,  failed  to  enter  on 
the  performance  of  the  work  under  his  contract,  but  did  not  no- 
tify his  eraplo}'er  of  the  unsuitableness  of  the  lumber, — held,  that 
the  agency  did  not  authorize  the  workman  to  create  an  excuse 
for  his  non-performance  and  neglect  of  duty  as  undertaker, 
by  failing  as  agent  to  give  notice  to  his  employer,  within  a  rea- 
sonable time,  that  the  lumber  was  unsuitable  for  the  work. . . .   375 

4.  Revocation  of  agency  bu  death. — The  death  of  the  principal  is  a 
revocation  of  an  agent's  authority  to  execute  a  deed,  unless  the 
power  was  coupled  with  an  interest  in  the  land  to  be  conveyed  ; 
and  a  deed,  executed  by  the  agent  alter  his  principal's  death, 
but  ante-dated,  is  utterly  void. — Sultmarsh  v.  Smith 404 

AMENDMENT. 

1.  Amendment  of  complaint. — In  an  action  against  an  administrator, 
on  a  promissory  note  described  as  "  made  by  Idrn,"  the  complaint 
may  be  amended,  after  the  argument  to  the  jury  has  commenceil, 
by  striking  out  the  word"/im,"  and  inserting  in  lieu  thereof 
the  name  of  his  intestate. — Burch  v.  Taylor  &  Co , 26 

2.  Same. — In  an  action  brought  originally  by  a  married  woman  suing 
alone,  the  complaint  having  been  amended  by  adding  the  name 
of  the  husband  as  a  co-plaintifi',  (Code,  g  2403,)  a  second  amend- 
ment, at  a  subsequent  term,  striking  out  the  name  of  the  wife, 
and  making  the  husband,  as  trustee  of  his  wife,  the  sole  plaintiff, 
cannot  be  allowed.     (Stone,  J.,  dissenting.) — Pickens  v.  Oliver,  626 

3.  Same. — Where  the  plaintiff  is  described  in  the  summons  as 
suing  in  his  representative  capacity  as  administrator,  and  in  the 
complaint  as  suing  individually,  the  complaint  may  be  so 
amended,  (Code,  §  2403,)  as  to  make  it  conform  to  the  summons. 
Ikelheimer  v.  Chapman's  Adm'r 676 

4.  Waiver  of  objection  to  amendment  of  complaint. — After  the  plead- 
ings have  been  made  up  by  consent,  and  a  jury  has  been  select- 
ed for  the  trial  of  the  cause,  it  is  too  late  to  object  to  the  allow- 
ance of  an  amendment  to  the  complaint  at  a  previous  term, 
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although  the  minute  entry  of  tliat  term  recites  that  the  defend- 
ant excepted  to  tlio  allowance  of  the  amendment. — Felkel  v. 
Hicks  &   Co 25 

5.  Plea  of  statute  of  limitations  to  amended  complaint. — When  an 
action  is  commenced  before  the  statute  of  limitations  has 
effected. a  bar,  and  an  amendment  of  the  complaint  is  filed  after 
the  completion  of  the  statutory  bar,  the  statute  is  not  a  good 
plea  to  the  amended  complaint,  since  the  amendment  relates 
back  to  the  commencement  of  the  suit. — Bradford  v.  Edwards,  628 

6.  Amendment  of  sheriff's  return. — A  sheriff  may,  by  leave  of  the 
court,  amend  his  return  on  a  writ  in  detinue,  according  to  the 
facts,  so  as  to  make  it  show  that  his  seizure  of  slaves  under  it 
was  discharged,  by  order  of  the  plaintiff's  attorney,  before  the 
slaves  were  seized  under  a  second  writ;  and  such  amended 
return  relates  back  to  the  time  when  it  ought  to  have  been 
made. — McArthur  v.  Carrie's  Adm'r 75 

7.  Amendment  of  judgment  nunc  pro  tunc. — An  entry  on  the  trial 
docket,  in  the  handwriting  of  the  presiding  judge,  in  these 
words  :  "Plaintiff  takes  a  non-suit,  which  is  set  aside  on  pay- 
ment of  costs,"  is  suflBcient  to  authorize  an  amendment  of  the 
judgment,  nunc  pro  tunc,  at  a  subsequent  term,  so  as  to  show 
that  the  nonsuit  was  set  aside  on  the  payment  of  costs. — Sims 

v.  Boynton 353 

8.  Judgment  corrected  and  affirmed. — In  detinue,  a  judgment  on 
verdict  for  the  plaintiff,  "that  he  recover  of  said  defendant 
the  said  slaves,"  (naming  them,)  "and,  on  the  failure  of  said 
defendant  to  deliver  said  slaves  to  plaintiff  when  said  plaintiff 
demands  them,  then  that  said  plaintiff  have  and  recover  of  said 
defendant  the  said  sum  of  §3,450,  his  damages  so  assessed  by 
the  jmy," — though  not  in  the  proper  form,  will  be  corrected 

on  error,  and  aOirmed. — Rambo  v.  "Wyatt's  Adm'r 363 

ARBITRATION  AND  AWARD. 

1.  Authority  of  husband,  as  trustee  of  wife,  to  submit  to  arbitration. 
Where  lands  are  conveyed  by  deed  to  a  married  woman,  for  her 
sole  and  separate  use,  and  her  husband  is  appointed  by  the 
deed  "  trustee  to  manage  said  property  for  the  sole  use  and 
benefit  of  her  and  her  heirs,"  he  has  no  power  as  such  trustee, 
against  the  consent  of  his  wife,  to  submit  to  arbitration  a  con- 
troversy with  a  third  person  who  claims  a  right  to  cut  timber 
on  the  lands. — Thomas  v.  James 723 

ASSUMPSIT. 

1.  When  action  lies  in  favor  of  sheriff's  surety  against  defendant  in 
execution. — A  sheriff's  surety,  having  paid  a  judgment  recovered 
against  him  for  his  principal's  default  in  failing  to  return  or 
make  the  money  on  an  execution,  may  recover  the  money  in 
assumpsit  from  the  defendant  in  execution,  on  proof  of  an 
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agreement  between  the  latter  and  the  plaintiff  in  execution, 
pursuant  to  which  the  suit  against  the  sheriff  and  his  surety 
was  instituted,  to  the  effect  that,  if  the  money  could  be  made 
out  of  the  latter,  the  plaintiff  would  no  longer  pursue  the 
defendant  in  execution. — Evans  v.  Billingley's  Adra'r 395 

2.  When  action  lies  against  receiver  of  bank-bills. — An  action  for 
money  had  and  received  lies  against  one  who  received  current 
bank-bills  for  the  use  of  another,  on  proof  that  he  used  or 
treated  them  as  money. — Hill's  Adm'r  v.  Kennedy 523 

3.  When  demand  is  necessary. — In  buch  action,  proof  of  a  conver- 
sion by  the  defendant  before  suit  brought  dispenses  with  the 
necessity  of  a  demand 523 

ATTACHMENT. 

1.  Levy  oj  attachment  by  constable. — A  constable  has  no  authority, 
in  this  State,  to  levy  or  serve  an  original  attachment,  issued  for 
a  sum  exceeding  fifty  dollars,  and  returnable  to  the  circuit 
court ;  and  a  judgment  by  default,  predicated  on  such  void 
levy,  is  absolutely  void. — Martin  v.  Dollar 422 

2.  Garnishment  in  United  States  courts. — Garnishment  proceedings 
having  been  authorized  by  statute  in  this  State  prior  to  1828, 
the  Federal  courts  held  here  are  authorized  (Laws  of  U.  S. 
Courts,  78)  to  adopt  that  mode  of  proceeding. — Pearce  v.  Win- 
ter Iron- Works 68 

3.  What  authorizes  recovery  for  wrongful  attachment. — In  an  action 
on  the  case  for  the  wrongful  and  malicious  suing  out  of  an  at- 
tachment on  the  ground  that  the  debtor  was  about  to  remove 
from  the  State,  it  is  not  error  in  the  court  to  instruct  the  jury, 
"  that  plaintiff  was  entitled  to  recover  the  actual  damage  sus- 
tained, unless  the  jury  believed  from  the  evidence  that  he  was 
about  to  remove  from  the  State  at  the  time  the  attachment  was 
sued  out." — Hudson  v.  Howlett 478 

ATTORNEY-AT-LAW. 

1.  Attorney's  liability  for  negligence. — The  failure  of  an  attorney 
to  reserve  a  bill  of  exceptions  to  an  erroneous  ruling  of  the 
circuit  court,  as  to  the  sufficiency  of  a  subsequent  promise  to 
revive  a  debt  barred  by  the  statute  of  limitations,  is  not  such 
negligence  as  would  prevent  him  from  recovering  his  fee  from 

his  client. — Pearson  v.  Darrington 227 

2.  Same. — Nor  does  his  failure  to  be  present  at  the  final  trial  of 
the  suit,  deprive  him  of  his  right  to  compensation,  when  it  is 
not  shown  that  he  was  employed  generally  to  represent  his 
client's  interests  in  the  suit 227 

BAIL. 
See  Criminal  Law,  13. 
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1.  When  bailor  of  hired  slave  may  maintain  detinue. — If  the  bailee  of 
a  hired  slave  is  deprived  of  his  possession  during  the  term  by 
a  third  person, and  thereupon  notifies  his  bailor  that  he  declines 
to  sue  for  his  recovery,  and  requests  the  latter  to  sue,  the  bailor 
may  maintain  detinue  for  the  slave  against  such  third  person, 
without  waiting  for  the  termination  of  the  bailment. — Sims  v. 
Boynton 353 

BASTARDY. 

1.  Competency  of  prosecutrix  as  witness. — The  mother  of  the  alleged 
bastard  is  made  a  competent  witness  by  the  statute,  (Code, 
I  3807,)  and  her  competency  is  not  affected  by  the  death  of  the 
child  before  the  trial. — Satterwhite  v.  The  State 578 

2.  Death  of  bastard  child. — The  death  of  the  alleged  bastard  child, 
after  issue  joined,  is  proper  matter  for  a  plea  puis  darrein  con- 
tinuance, but  constitutes  no  ground  for  a  motion  to  dismiss  the 
proceeding 578 

BILL  OF  EXCEPTIONS. 

1.  Construction. — Construing  the  bill  of  exceptions  most  strongly 
against  the  appellant,  the  appellate  court  will,  for  the  purpose 
of  sustaining  the  ruling  of  the  primary  court,  give  to  the  words 
used  their  natural  import  and  meaning. — Thompson  v.  Drake. .     99 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Alteration  of  note. — The  alteration  of  a  note  after  its  delivery  to 
the  payee,  by  the  erasure  of  the  place  at  which  it  was  made 
payable,  is  presumed  to  have  been  made  by  the  payee,  and,  un- 
less the  assent  of  the  maker  is  proved,  renders  the  note  void. 
White  V.  Hass. 430 

2.  Merger  of  original  consideration  in  note. — Although  a  promissory 
note,  not  under  seal,  may  not  be  a  merger  of  the  contract  for 
which  it  was  given  ;  yet  the  payee  cannot  recover  on  the  orig- 
inal consideration,  when  his  recovery  on  the  note  is  defeated 
by  proof  of  a  material  alteration  by  him,  without  the  assent  of 
the  maker,  which  rendered  the'note  void 430 

3.  Meamre  of  damages  on  bill  of  exchange. — The  purchaser  of  a  bill 
of  exchange,  at  a  usurious  rate  of  discount,  can  only  recover 
from  his  immediate  endorser  the  sura  paid,  with  legal  interest. 
Noble  &  B:o.  v.  Walker 456 

4.  When  purchaser  of  accommodation  paper  is  chargeable  with  notice. 
When  a  bill  of  exchange,  accepted  or  endorsed  for  the  accom- 
modation of  the  drawer,  is  presented  for  discount  by  him,  the 
purchaser  from  him  is  affected  with  notice  Of  the  character  of 
the  paper 456 

5.  Admissibility  of  note  as  to  proof  of  execution. — In  an  action  on  a 
promissory  note,  issue  being  joined  on  the  plea  of  non  est  fac- 
tum, if  the  plaintiff  adduces  any  evidence  conducing  to  prove 
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the  genuineness  of  the  defendant's  signature,  the  note  itself 
may  go  before  the  jury  in  connection  with  that  evidence. 
Morris  v.  Varner 499 

6.  Construction  of  special  endorsement. — An  endorsement  of  a  prom- 
issory note,  before  maturity,  in  these  words,  "For  value  receiv- 
ed," &c.,  "I  transfer  unto  J.  F.  H.  all  my  right  and  title  in  the 
within  note,  to  be  enjoyed,  in  the  same  manner  as  maj-  have 
been  by  me,"  exempts  the  endorser  from  personal  liability  on 
the  note. — Hailey  v.  Falconer 536 

7.  Proof  of  loss  of  bond  or  note. — Preliminary  proof  of  the  loss  or 
destruction  of  a  written  contract,  is  addressed  to  the  court,  and 
not  to  the  jury  ;  and  may  be  made  by  the  party  himself,  when 
the  facts  are  within  his  kitowledge. — Glassell  v.  Mason 719 

8.  Affidavit  of  loss  or  destruction  of  bQnd  or  note. — When  an  action 
is  brought  on  a  bond  or  note  alleged  to  be  lost  or  destroyed, 
the  plaintiff  is  not  bound  to  make  the  statutory  affidavit  of  the 
"loss  or  destruction,  the  contents  thereof,  and  that  the  same 
has  not  been  paid  or  otherwise  discharged,"  (Code,  ^  2151  ;) 
though  the  affidavit,  if  made,  shifts  the   burden  of  proof 719 

BONDS. 

1.  Assignment  of  penal  bond. — Under  the  Code,  (§  1530,)  as  under 
the  previous  law,  a  penal  bond  may  be  so  assigned  as  to  invest 
the  assignee  with  the  legal  title  ;  but  one  of  two  joint  assignees, 
not  being  partners,  cannot,  by  his  separate  assignment,  transfer 
to  another  the  legal  title  to  his  moiety  ;  and  on  the  death  of 
one  of  two  joint  assignees,  the  entire  legal  title  vests  in  the 
other. — Skinner  v.  Bedell's  Adm'r 44 

2.  Breach  of  title-bond. — The  vendor  cannot  defend  an  action  on 
his  title-bond,  after  eviction  of  the  purchaser  under  title  para- 
mount, b}'  showing  that  he  had  a  complete  equitable  title  to  the 
land. — Greene   v.  Allen 215 

3.  Validity  of  bond  given  by  administrator  for  application  of  proceeds 
of  sale, of  land. — A  bond  given  by  an  administrator,  conditioned 
as  required  by  the  act  of  1822,  (Clay's  Digest,  224,  |  20,)  is  void, 
when  the  orphans'  court  had  no  jurisdiction  to  order  the  sale. 
Pettit's  Adm'r  v.  Pettit's  Distributees 288 

4.  Liability  of  sureties  on  such  bond. — The  special  bond  required 
by  said  act  of  1822  being  conditioned  for  the  faithful  payment 
and  application  of  the  money  arising  from  such  sale  according 
to  the  final  decree,"  the  sureties  therein  are  not  liable  for  the 
waste  or  misapplication  of  the  money  by  the  administrator,  un- 
less the  final  decree  directed  its  payment,and  application 288 

5.  Liability  of  sureties  on  general  administration  bond. — The  sureties 
on  a  general  administration  bond,  conditioned  as  by  law  required, 
are  liable  for  the  waste  or  misapplication  by  their  principal  of 
money  arising  from  the  proceeds  of  a  valid  sale  of  the  dece- 
dent's real  estate,  which  went  in  his  hands  on  his  execution  of 
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the  special  bond  required  by  the  statute  under  which  the  sale 
was  made  ;  it  appearing  that  the  sureties  on  such  special  bond, 
in  consequence  of  the  failure  of  the  final  decree  to  direct  the 
application  of  the  money  arising  from  the  sale,  are  not  liable 
for  its  waste  or  misapplication 288 

6.  Breath  of  detinue  bond,  and  defense. — A  voluntary  nonsuit  by  the 
plaintiff  is  a  breach  of  a  detinue  bond,  conditioned  as  the  stat- 
ute requires  ;  and  the  fact  that  the  property  sued  for  belonged 
to  him  is  no  defense  to  an  action  on  the  bond,  though  admissible 

in  mitigation  of  damages.— Savage  v.  Gunter 467 

7.  Construction  of  replevin  bond  in  admiralty  proceeding. -^In  an 
attachment  case  against  a  steamboat,  nnder  the  act  of  1844, 
(Session  Acts  1843-4,  p.  98,)  a  replevin  bond,  conditioned  that 
the  stipulators  should  pay  and  satisfy  such  judgment  as  might 

.  be  rendered  in  such  attachment  proceeding  against  them,  binds 
them  to  pay  the  judgment  recovered  by  the  attaching  plaintiff, 
althougli  not  in  form  against  them,— Hunter  v.  McCraw 518 

8.  Proof  of  loss  of  bond  or  note. — Preliminary  proof  of  the  lessor 
destruction  of  a  written  contract,  is  addressed  to  the  court,  and 
not  to  the  jury  ;  and  may  be  made  by  the  party  himself,  when 
the  facts  are  within  his  knowledge. — Glassell  v.  Mason 719 

9.  Affidavit  of  loss  or  destruction  of  bond  or  note. — When  an  action 
is  brought  on  a  bond  or  note  alleged  to  be  lost  or  destroyed, 
the  plaintiff  is  not  bound  to  make  the  statutory  affidavit  of  the 
"loss  and  destruction,  the  contents  thereof,  and  that  the  same 
has  not  been  paid  or  otherwise  discharged,"  (Code,  §  2151 ;) 
though  the  affidavit,  if  made,  shifs  the  burden  of  proof 719 

CHANCERY. 

I.  Jurisdiction. 

1.  When  equity  Will  declare  absolute  bill  of  sale  a  mortgage. — A  court 
of  equity,  in  declaring  a  conveyance  absolute  on  its  face  to  be 
a  mortgage,  proceeds  on  the  idea,  that  it  would  be  a  fraud  to 
allow  the  grantee  to  hold  the  property  discharged  of  the  parol 
conditions  or  trusts  which  were  attached  to  it  by  his  consent  ; 
and  requires  the  complainant  to  prove,  either  by  the  admissions 
of  the  answer,  or  by  clear  and  convincing  evidence,  that  the 
original  transaction  was  at  the  time  intended  and  understood  by 
both  parties  as  a  mere  security  for  the  re-payment  of  money. 
Sewell  V.  Price's  Adm'r 97 

2.  Allowance  by  chancellor  of  wife's  counsel  fees  in  divorce  suit. — In  a 
divorce  suit,  instituted  by  the  wife,  the  chancellor  may  require 
her  husband  to  pay  hec  counsel  fees  ;  but,  where  the  bill  also 
seeks  the  enforcement  of  a  marriagp-settlement,  and,  on  the 
death  of  the  husband,  is  revived  against  his  personal  repre- 
sentative, an  order  for  the  allowance  of  the  wife's  counsel  fees 
cannot  afterwards  be  made,  since  the  death  of  the  husband 
abates  the  suit  so  far  as  it  seeks  a  divorce. — Pearson  v.  Darrington,  227 
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3.  Removal  of  cloud  over  title  to  real  estate. — A  creditor  of  an  estate 
which  has  been  reported  insolvent,  having  obtained  a  judgment 
against  the  administrator,  may  come  into  equity,  to  remove  a 
cloud  over  the  tiHe  to  real  estate,  and  to  have  such  real  estate 
then  subjected  to  the  payment  of  his  debt. — Saltmarsh  v.  Smith,  404 

4.  On  what  grounds  equity  will  open  settlement  of  accounts. — A  settle- 
ment of  partnership  accounts,  between  parties  who  dealt  with 
each  other  at  arms'-length,  will  not  be  opened  in  equity  on  ac- 
count of  the  impaired  health  and  depressed  spirits  of  one  of 
the  parties,  when  the  evidence  is  not  sufficient  to  establish  his 
mental  unsoundness. — Billingslea  v.  Ware 415 

5.  Compromise  of  settlement  bars  equitable  relief. — Equity  will  not 
open  a  settlement  of  partnership  accounts,  on  proof  of  errors 
or  mistakes,  when  it  appears  that  the  parties  dealt  with  each 
other  at  arms'-length,  and  that  the  balance  struck  against  the 
party  complaining  was  afterwards  adjusted  by  voluntary  com- 
promise, by  which  a  large  deduction  was  made  in  his  favor. . . .  415 

6.  Mistake  in  stated  account  not  cognizable  in  equity  when  legal  remedy 
is  adequate. — A  mistake  in  calculating  the  value  of  land,  agreed 
to  be  taken,  at  a  specified  price  per  acre,  in  part  payment  of  the 
amount  due  from  plaintiff,  as  adjusted  by  compromise  of  a 
larger  balance  found  due  from  him  on  settlement  of  partner- 
ship accounts,  constituting  in  effect  a  mere  overpaj'ment,  is  no 
ground  for  equitable  relief,  when  it  appears  that  his  note  for 
the  balance  of  the  amount  ascertained  against  him  on  the  com- 
promise is  still  unpaid 415 

7.  When  creditor  may  Come  into  equity. — A  judgment  creditor,  with- 
out a  return  of  "  no  property  found  "  on  an  execution,  cannot 
come  into  equity  to  reach  a  judgment  recovered  bj'  his  debtor 
against  the  sheriff,  on  the  ground  that  its  assignment  to  a  third 
person  was  fraudulent  and  without  consideration. — Henderson 

v.  McYay 471 

8.  When  feme  covert  may  come  into  equity  for  protection  of  separate 
estate. — A  married  woman,  having  a  separate  estate  created  by 
deed,  cannot  come  into  equity  against  an  execution  creditor  of 
her  husband,  to  enjoin  the  sale  of  a  slave  which  belonged  to 
her  separate  estate,  and  which  she  had  conveyed  to  her  chil- 
dren.— Flanagan  v.  State  Bank 508 

9.  Who  seeks  equity  must  do  equity. — Where  two  partners  in  a  ferry 
were  tenants  in  common  of  the  adjacent  lands,  and,  o'n  the  death 
of  one,  his  moiety  of  the  lands  was  sold  by  his  administrator, 
the  other  partner  cannot  maintain  a  bill  in  equity  against  the 
purchaser,  for  an  injunction  and  account  of  the  profits  of  an 
opposition  ferry  established  by  him  under  an  order  of  the  com- 
missioners' court,  when  it  appears  that,  before  the  purchaser 
applied  for  the  new  ferry  grant,  he  had  offered  to  form  a  part- 
nership with  the  complainant  in  the  old  ferry,  and  that  his  ofi"er 
was  rejected. — Spann  v.  Nance 527 

48 
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10.  Distribution  of  estate  in  equity. — The  administrator  of  a  deceased 
legatee  may  file  a  bill  iu  equity  against  the  personal  represent- 
ative of  the  testator,  to  compel  a  settlement  and  distribution 
of  tke  estate  in  accordance  with  the  provisions  of  the  will. 
High's  Adm'r  v.  Worley's  Adra'r 709 

11.  When  equity  will  enjoin  trespast. — An  injunction  does  not  lie.  in 
the  absence  of  special  circumstances  demanding  or  authorizing 
equitable  interposition,  to  restrain  the  commission  or  repetition 
of  a  trespass  on  lands,  of  which  the  plaintiff  is  in  possession  as 
owner,  when  he  has  an  adequate  remedy  at  law ;  but,  where 
the  plaintiff  is  a  married  woman,  and  seeks  to  restrain  the 
defendant  from  cutting  timber  on  lands  belonging  to  her  Sepa- 
rate estate,  under  a  license  from  her  husband  as  trustee,  there 
is  not  an  adequate  remedy  at  law,  and  the  bill  will  be  maintained. 
Thomas  v.  James '. 723 

12.  Equitable  relief  against  judgment  at  law. — A  defendant  in  a 
judgment  at  law,  who  seeks  relief  against  it  in  equity  on 
grounds  which  would  have  formed  a  good  defense  at  law,  must 
allege  and  prove  that  his  failure  to  discover  and  avail  himself 
of  such  defense  at  law  was  attributable,  not  to  any  negligence 
or  want  of  diligence  on  his  part,  but  to  fraud,  accident,  or  the 

act  of  the  opposite  party. — Watt  v.  Cobb 530 

13.  Same. — A  statutory  judgment  for  costs  against  an  administra- 
tor individually,  after  the  return  of  an  execution  de  bonis  intestatis 
"no  property  found,"  will  not  be  enjoined  in  equity  on  account  , 
of  the  insolvency  of  his  intestate's  estate,  when  it  appears  that 
the  action  at  law  was  instituted  by  him  maliciously,  and  without 
reasonable  or  probable  cause. — Reynolds  v.  Carter 444 

14.  Equitable  relief,  by  establishing  set-off,  against  judgment  at  law. 
A  defendant,  having  a  cross  demand  which  is  available  as  a  set- 
off either  at  law  or  in  equity,  and  having  failed  to  bring  it  for- 
ward in  the  action  at  law,  carmot  make  it  the  basis  of  equitable 
relief  against  the  judgment  at  law,  without  showing  some  suffi- 
cient excuse  for  his  failure  to  avail  himself  of  it  at  law  ;  and  the 
fact  that  he  was  advised  that  the  law  court  had  no  jurisdiction 
to  allow  the  set-off,  is  not  a  sufficient  excuse  for  his  failure. 
Pearce  v.  Winter  Iron-works. 68 

15.  Set-off  of  judgments  on  ground  of  insolvency. — Plaintiff  having 
recovered  a  judgment  against  defendant,  and  defendant  having 
afterwards  recovered  a  judgment  against  the  sheriff,  who  was 
indemnified  by  plaintiff  to  make  the  levy  on  which  defendant's 
action  was  founded,  and  defendant  having  assigned  his  judg- 
ment to  a  third  person  on  the  day  of  its  rendition,  the  two 
judgments  cannot  be  set  off  against  each  other  in  equity,  on 
account  of  the  defendant's  insolvency,  unless  it  is  alleged  and 
proved  that  he  was  insolvent  at  the  time  of  the  assignment  of 
his  judgment. — Henderson  v.  McYay 471 
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16.  Equitable  set-off. — A  cross  demand  against  one  of  the  distrib- 
utees of  an  estate,  for  the  conversion  of  personal  property 
without  the  consent  or  sanction  of  the  administrator,  is  avail- 
able as  a  set-off  to  the  administrator,  when  a  bill  is  filed  against 
hira  for  a  settlement  and  distribution  of  the  estate  ;  but  he  can- 
not set  off  a  pecuniary  demand  for  advancements  of  money 
against  one  who,  having  released  the  administrator  from  all 
pecuniary  demands,  is  only  entitled  to  a  distributive  share  of 
the  personalty  remaining  in  specie. — Pearson  v.  Darrington. . . .   227 

17.  When  legal  set-off  is  cognizable  in  equity. — One  legal  demand 
may  be  set  off  against  another  in  equity,  when  the  defendant  is 
insolvent. — White  v.  Wiggins 424 

18.  Reformation  of  deed. — Equity  will  not  reform  a  sheriff's  deed, 
on  account  of  an  incorrect  description  of  the  land,  when  the 
sale  itself  was  a  nullity  because  the  judgment  under  which  it 
was  made  was  void. — Martin  v.  Dollar 422 

19.  Conflicting  equities  between  purchasers. — A  party  having  a 
junior  equity,  who  purchases  the  legal  title,  cannot  thereby 
defeat  or  postpone  the  senior  equity:  the  maxim  applies,  qui 
prior  in  tempore  est  potior  in  jure. — Fash  v.  Ravesies 451 

20.  Rescission  of  contract. — If  the  vendor  of  land  falsely  repre- 
sents his  title  to  be  good,  when  it  is  not ;  and  the  purchaser, 
relying  on  the  misrepresentation,  is  thereby  induced  to  enter 
into  the  contract, — such  misrepresentation,  though  made  under 
an  honest  mistake  as  to  the  sufficiency  of  the  title,  entitles  the 
purchaser  to  have  the  contract  rescinded  in  equity. — Bailey  v. 
Jordan 50 

21.  Same. — If  the  vendor  conceals  a  known  and  material  defect  in 
his  title  or  incumbrance  on  it, and  thereby  induces  the  purchaser 
to  make  the  contract,  this  is  a  fraud,  for  which  the  purchaser 
may  claim  a  rescission  of  the  contract  in  equity,  though  he  has 
received  a  deed  with  covenants  of  warranty. — Prout  v.  Robert's 
Adra'r 427 

22.  Abandonment  of  possession  by  purchaser. — If  the  purchaser  has 
paid  all  or  a  portion  of  the  purchase-money,  or  has  made  im- 
provements on  the  land  more  valuable  than  its  iise  and  occupa- 
tion, he  is  not  required  to  abandon  the  possession,  before  filing 
Lis  bill  in  equity  for  a  rescission  on  the  ground  of  fraud  ;  but 
his  retention  of  possession,  under  such  circumstances,  only 
renders  him  liable  to  account  for  the  rents. — Bailey  v.  Jordan.     50 

23.  Same. — When  a  purchaser  of  land  seeks  a  recission  of  the  con- 
tract in  equity,  on  the  ground  of  mistake,  want  of  title,  or 
defect  of  title,  he  is  required  first  to  abandon  the  possession  of 
the  land,  unless  its  retention  is  necessary  for  his  reimbursement 
or  indemnity;  but,  where  fraud  is  the  groxmd  of  his  applica- 
tion, a  different  rule  prevails. — Garner,  Neville  &  Co.  v.  Levcrett,  410 

24.  Rents  and  profits. — ^The  right  to  the  rents  and  profits  of  the 
land,  during  the  purchaser's  occupation,  does  not  pass  to  an 
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assignee  of  the  notes  given  for  the  purchase-money  ;  nor  can 
such  assignee  assert  any  right  to  them,  when  made  a  defendant 
to  the  purchaser's  bill  for  rescission,  except  through  the  agency 
of  a  cross  bill 410 

25.  Purchaser's  counsel  fees  not  deducted  from  rents  and  profits. — Tlie 
purchaser  is  not  entitled  to  a  deduction  from  the  amount  of 
rents  and  profits  during  his  possession ;  but  the  allowance  of 
such  a  deduction  by  the  chancellor  is  not  available  on  error  io 

an  assignee  of  the  notes  given  for  the  purchase-money 410 

26.  When  chancery  court  will  compel  execution  of  testamentary  trusts 
in  favor  of  slaves. — Where  an  executor  is  directed  by  his  testa- 
tor's will  to  carry  certain  slaves  to  a  non-slaveholding  State  for 
the  purpose  of  emancipation,  the  chancery  court  here  will 
recognize  his  authority  to  execute  the  trust,  and,  if  he  volunta- 
xily  submits  his  administration  to  the  court,  might  possess  the 
power  to  enforce  its  execution  ;  but  the  slaves  themselves  can- 
not enforce  the  execution  of  such  truat ;  nor  x;an  they,  after 
their  removal  by  the  executor  to  a  non-slaveholding  State,  under 
an  agreement  between  tlie  legatees  and  distributees  of  the  tes- 
tator, maintain  a  bill  here  for  the  recovery  of  a  pecuniary  leg- 
acy, which  the  will  directed  the  executor  to  deposit  in  a  foreign 
bank  for  their  benefit  after  their  removal,  when  it  appears  tliat, 
prior  to  their  removal,  the  executor  had  made  a  final  settlement 
and  distribution  of  the  estate  before  the  p^-obate  court,  and  had 
been  discharged  by  its  decree.— Hooper  v.  Hooper 669 

27.  Jurisdiction  of  e:iuity  over  foreign  executors. — A  foreign  execu- 
tor, who,  without  making  a  settlement  of  his  trust,  has  removed 
to  this  State,  and  become  domiciled  here,  may  be  sued  by  a  leg- 
atee in  the  chancery  courts  of  this  State,  for  an  account  and 
settlement  of  his  administration  and  the  recovery  of  a  legacy. 
Colbert  v.  Daniel 314 

II.  Pleading,  and  Practice. 

28.  Sufficiency  of  allegations  of  purchasefs  bill. — Where  the  bill 
alleges,  that  the  purchaser  was  a  stranger  to  the  lands  bought; 
that  the  vendor  represented  his  title  to  be  good,  when  it  wa» 
not;  and  that,  "by  this  fraudulent  representation, and  his  deed 
purporting  to  convey  said  lands  to  complainant,  with  warranty 
of  title  against  all  other  per&ons,he  induced  complainant  to  pay 
him  $1500  for  said  lands,  and  to  give  his  note  for  $1500  more," 
it  sufficiently  shows  that  the  purchaser,  in  making  the  contract,  • 
relied  on  his  vendor's  misrepresentations, and  was  thereby  mis- 
led.— Bailey  v.  Jordan 50 

29.  Service  of  amended  bill. — The  failure  to  perfect  service  of  an 
amended  bill  is  an  error  for  which  the  chancellor's  decree  will 
be  reversed,  if  any  relief  was  obtained  under  the  amendment ; 
gecus,  where  the  only  object  of  the  amendment,  which  was  filed 
after  the  cause  was  at  issue  as  to  all  the  defendants,  wa»  to 
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allow  creditors,  if  any,  to  come  in  and  prove  their  demands 
against  the  estate  sought  to  be  settled,  and  it  appears  that  none 
came  in. — Masterson  v.  Masterson 437 

30.  Crosi  bill  prope)'  to  establish  release  and  set-off. — Where  a  bill  in 
equity  is  filed  against  an  administrator,  to  compel  a  settlement 
of  his  accounts  and  a  distribntiou  of  the  estate,  a  cross  bill  is 
the  appropriate  mode  of  bringing  forward  a  release,  executed 
to  the  administrator  by  one  of  the  distributees  after  answer 
filed,  and  of  establishing  an  equitable  set-oif  against  another 
distributee. — Pearson  v.  Darrington 22  7 

31.  What  relief  may  be  obtained  on  answer,  without  cross  bill. — Under 
a  bill  filed  by  the  personal  representative  of  two  deceased  part^ 
ners,  against  the  widow  of  one,  and  the  sole  infant  heir-at-law 
and  legatee  of  both  the  decedents,  asking  a  settlement  of  the 
partnership  accounts,  and  the  direction  of  the  chancellor  in  the 
administration  of  the  two  estates,  the  court  may  go  on  and  set- 
tle the  administrations,  and  render  a  decree  in  favor  of  the  widow 
for  her  distributive  share  of  her  husband's  estate,  without  a 
cross  bill  filed  by  her. — Masterson  v.  Masterson 437 

32.  When  legatees  or  thtir  personal  representatives  are  necessary  parties. 
When  a  legatee  files  a  bill  against  a  foreign  executor,  who  has 
removed  to  this  State  without  settling  his  trust,  seeking  an  ac- 
count and  settlement  and  the  recovery  of  a  legacj',  all  the  other 
legatees  who  are  interested  in  the  fund  are  necessary  parties  to 
the  bill ;  and  if  any  one  of  them  has  died,  his  personal  repre- 
sentative must  be  brought  before  the  court,  or  a  sufficient  excvise 

for  the  omission  must  be  shown. — Colbert  v.  Daniel 314 

33.  Effect  of  non-joinder  of  paiiies. — The  chancellor  should  not  dis- 
miss a  bill  on  final  hearing,  on  account  of  the  non-joinder  of 
necessary  parties,  without  affording  the  plaintiff  an  opportu- 
nity to  amend 314 

34.  Parties  to  bill  for  distribution. — To  a  bill  filed  by  the  adminis- 
trator of  a  deceased  legatee,  seeking  a  settlement  and  distribu- 
tion of  the  testator's  estate  in  accordance  with  the  provisions 
of  the  testator's  will,  all  the  other  distributees  who  are  inter- 
ested in  the  fund  are  necessary  parties. — High's  Adm'r  v.  Wor- 
ley's  Adm'r 709 

35.  Waiver  of  plea  by  answer. — If  the  respondent,  in  his  answer  to 
a  bill  for  an  account,  declares  that  "  he  is  now,  and  at  all  times 
has  been,  ready  and  willing  to  account,"  but  insists  that  the 
balance  on  a  proper  accounting  will  be  in  his  favor,  and  accom- 
panies his  answer  with  a  plea  of  the  statute  of  limitations,  the 
plea  is  not  waived  by  the  offer  to  account. — Bradford  v.  Spyker's 
Adm'r.. 134 

36.  Waiver  of  defect  in  summons. — A  defendant  in  a  chanceiy  cause, 
having  appeared  without  objection  in  the  court  below,  cannot 
take  advantage  on  error  of  a  defect  in  the  summons. — ^Winter 

V-  Rose 447 
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37.  Appearance  shown  by  recitals  of  record. — In  a  chancery  cause,  a 
recital  in  the  decree  pro  confesso,  that  " the  parties  carae"  is  suf- 
ficient to  show  tlie  appearance  of  a  resident  defendant,  whO' 
"was  not  served  with  process,  but  whose  name  is  mentioned 
with  the  other  defendants  in  the  marginal  statement  of  the  par- 
ties annexed  to  the  minute  entry  of  the^ecree.  [Per  Walker,  J.; 
Stone,  J.,  holding,  that  such  recital,  though  not  affirmatively 
showing  an  appearance  which  would  sustain  the  decree  on  error 
or  appeal,  was  sufficient  to  render  the  decree,  when  collaterally 
assailed,  prima  facie  valid  as  to  such  defendant ;  and  Rice,  C.  J., 
dissenting.) — Hunt's  Heirs  v.  Ellison's  Heirs 173 

38.  Construction  and  effect  of  answer. — A  literal  denial  in  the  an- 
swer, of  a  material  allegation  of  the  bill,  although  it  might  be 
held  insufficient  on  exceptions,  cannot  be  deemed  an  admission 

of  the  allegation. — White  v.  Wiggins 424 

Russey  v.  Walker 532 

39.  Weight  of  contradicted  answer  as  evidence. — An  answer,  contra- 
dicted in  a  material  point,  loses  all  weight  as  evidence. — Prout 

V.  Robert's  Adra'r 421 

40.  Weight  of  responsive  answer. — An  answer  which  is  responsive 
to  the  bill,  and  which  is  not  overturned  by  the  requisite  amount 

of  proof,  must  prevail. — Henderson  v.  McYay 471 

41.  Admissibility  of  defendant's  answer  as  evidence  against  co-defend- 
ant.— In  stating  an  account  before  the  master,  the  answer  of 
one  defendant  cannot  be  used  as  evidence  against  another, 
whose  interest  is  adverse  to  his.— Pearson  v.  Darrington 22T 

42.  Reference  to  master  to  ascertain  sufficiency  of  vendor  s  title. — In 
decreeing  the  rescission  of  a  contract  to  the  purchaser,  on  ac- 
count of  his  vendor's  want  of  title  to  part  of  the  land,  unless 
the  vendor,  by  a  specified  day,  "  perfect  the  complainant's  title 

,  to  the  lands  sold,"  the  chancellor  may  direct  the  evidence  of 
title  to  be  submitted  to  the  master,  who  is  to  ascertain  and 
report  ujjon  its  sufficiency. — Bailey  v.  Jordon r)0 

43.  Exceptions  to  master's  report. — Where  the  master's  report  is 
accompanied  with  an  abstract  of  the  testimony  relatiug  to  some 
of  the  items  of  the  account,  but  simply  states  that  other  items 
were  proved,  without  setting  out  the  evidence  relating  to  them  ; 
and  exceptions  are  reserved  to  the  allowance  of  these  latter 

■  items,  but  not  to  the  sufficiency  of  the  evidence  on  which  they 
were  allowed  by  the  master,  nor  to  his  failure  to  set  out  that 
evidence,  they  must  be  deemed  to  have  been  established  by  suf- 
ficient evidence,  unless  the  contrary  appears. — Pearson  v.  Dar- 
rington    22T 

44.  General  exception  to:  credit' partly  legal. — A  general  exception  is 
sufficient  to  exclude  an  entire  voucher  which  is  partly  legal, 
tniless  the  administrator  (or  other  party  claiming  the  credit) 
furnishes  the  means  of  dlstiuguishing  the  legal  from  the  illegal 
portion — .  22  T 


INDEX. 751 

CHANCERY— coNTixNUED . 

45.  General  exception  to  vouther  partli/  correct. — A  general  exception 
to  the  exclusion  of  an  entire  voucher,  consisting  of  several  dis- 
tinct items,  some  of  which  are  correct,  may  bo  overruled 227 

46.  Same. — The  appellate  court  cannot  say  that  there  was  error 
in  overruling  an  objection  to  an  entire  voucher,  part  of  which 
was  properly  proved , 227 

47.  Ex-parte  affidavits. — Ex-parte  affidavits  may  be  received  as  evi- 
dence by  the  master,  on  a  reference,  unless  objection  is  made 

to  them 227 

48.  Re-examinaiion  of  witness  on  reference. — On  a  second  reference, 
a  party  has  no  right,  without  an  order  authorizing  it,  to  re-exam- 
ine a  witness  whose  deposition  has  been  already  taken,  or  who 
was  examined  under  the  former  reference;  consequently,  he 
cannot  complain  on  error  of  the  action  of  the  chancellor,  ex 
mero  motu,  in  directing  the  master  not  to  re-examine  witnesses 
on  the  second  reference,  when  it  appears  that  tlie  only  material 
witness  rejected  on  the  second  reference  had  been  examined 
several  times,  and  occupied  such  a  relation  to  the  party  that  an 
order  for  his  re-examination  ought  not  to  have  been  granted. .   227 

49.  Variance. — A  party  cannot  have  relief  in  equit}'',  on  proof  of  a 
case  variant  from  that  aKeged  in  his  bill. — Flanagan  v.  State 
Bank ^ 508 

50.  Relief  must  conform  to  allegations  and  prayer. — Under  a  bill 
seeking  to  open  a  settlement  of  partnership  accounts,  on  the 
ground  of  errors,  omissions  and  mistakes,  and  to  cancel  a  mort- 
gage given  by  complainant  to  secure  the  payment  of  his  note 
for  the  balance  found  against  him,  and  alleging  that  nothing  is 
justlj'' due  from' him  on  a  proper  accounting,  the  complainant 
cannot  have  a  decree  for  the  reformation  of  the  mortgage,  nor 
for  the  redemption  of  the  mortgaged  property. — Billingslea  v. 
Ware 415 

51.  Form  of  decree  foreclosing  vendor's  lien. — In  a  decree  foreclos- 
ing a  vendor's  lien,  it  is  not  necessary  that  a  day  should  be  giveti 
to  the  defendant,  beyond  the  date  of  the  decree,  within  which 
he  may  pay  the  balance  of  the  purchase-money  due,  and  th".8 
prevent  a  sale  of  the  land  ;  he  has  the  right  to  pay  the  money 
at  any  time  before  the  sale  is  made,  although  not  expressly 
reserved  to  liim  by  the  decree. — Winter  v.  Rose 447 

CHARGE  OF  COURT. 

1.  Construction  of  cliarge  to  jury. — The  instructions  of  the  court 
to  the  jury  are  to  be  construed  in  connection  with  the  evidence, 
and  as  explanatory  of  each  other  ;  and  if  they  are  correct  when 
thus  construed  and  applied,  though  erroneous  as  universal 
propositions,  they  do  not  warrant  a  reversal  of  the  judgment. 
Insurance  Companies  v.  {Joodman 108 

2.  General  charge  on  evidence  erroneous. — A  general  charge  in  favor 
of  either  party,  when  there  is  the  slightest  conflict  in  the  evi-  ■ 
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dence,  on  any  material  point,  is  an  invasion  of  the  province  of 
the  jury. — Robinson  v.  Brooks 222 

3.  Same. — Whenever  there  is  an  inference  of  a  fact  to  be  drawn 
before  the  plaintiff  can  recover,  a  general  charge  charge  in  his 
favor  is  an  invasion  of  the  province  of  the  jury. — White  v.  Ilass,  430 

4.  Charge  too  favorable  to  appellant. — A  charge  to  the  jury,  making 
the  validity  of  the  plaintiff's  letters  of  administration  depend 
on  tlie  sufficiency  of  parol  evidence,  when  they  are  valid  on 
their  face,  is  not  an  error  of  which  the  defendant  can  complain. 
Sims  V.  Boynton 353 

5.  Charge  to  jury,  ignoring  proof  of  time  and  place,  held  erroneous. 
A  charge  to  the  jury,  authorizing  them  to  find  the  defendant 
guilty,  without  determining  whether  the  offense  was  committed 
within  the  county  in  which  the  indictment  was  found,  and  witliin 
the  period  of  time  covered  by  the  indictment,  is  an  error  which 
will  work  a  reversal  of  the  judgment. — Farrall  v.  The  State. . .   557 

6.  Cha7'ge  on  admissibility  of  confessions  referring  legal  question  to 
jury. — A  charge  instructing  the  jury,  "that  if  the  prisoner's 
confessions  were  extorted  from  him  by  any  sort  of  fear  or  hope 
of  favor,  they  must  disregard  such  confessions,"  refers  to  the 
jury  the  decision  of  a  legal  question,  and  should,  for  that  rea- 
son, be  refused. — Bob  v.  The  State 560 

7.  Charge  on  sufficiency  of  circumstantial  evidence. — A  charge  to  the 
jury  in  a  criminal  case,  where  the  evidence  against  the  accused 
is  entirely  circumstantial,  "  that  they  are  bound  to  acquit  the 
delendant  if  there  is  a  single  link  wanting  in  the  chain  of  circum- 
stantial evidence,"  is  calculated  to  confuse  or  mislead  the  jury, 
and,  for  that  reason,  should  be  refused. — Tompkins  v.  The  State,  569 

CODE  OF  ALABAMA. 

1.  II  277,  300-38.  Contested  elections.— Gx'Mn  v.  Wall 149 

2.  I  673.  Action  against  county. — Autauga  County  v.  Davis 703 

3.  1 1530.  Assignment  of  bonds. — Skinner  v.  Bedell's  Adm'r 44 

4.  §  1531.  Set-off  against  assigned  note. — McKenzie  v.  Hunt  <fc  An- 
drews     494 

5.  §  1550.  Fraudulent  deeds. — Miller  v.  Stetson  &  Co 161 

6.  I  1556.  General  assignment  by  debtor. — Warren  v.  Lee  &  Larkins,  440 

7.  §  1634.  Jury  trial  on  contested  probate  of  will. — Stedham's  Heirs 
v.Stedham'sEx'r 525 

8.  §  1778.  Partial  distribution  of  decedent's  estate.-^^icMWsi&T's  Ex'r 

V.  Thompson 497 

9.  II 1843-48.   Insolvent  estates. — Murdock  v.  Rousseau's  Adm'r. .  .   611 
Also,  Sharp's  Ex'rs  v.  Herrin's  Adm'r 502 

10.  §  1888.  Appeals  in  probate  cases.— McAllister's  Ex'r  v.  Thompson,  497 

11.  ^§1981-97.  Separate  estate  of  married  women. — Cannon  v.  Turner,  483 
Also,  Ravisies  and  Wife  v.  Stoddart  &  Co 599 

12.  §  2129.   Who  is  proper  party  plaintiff. — Glassell  v.  Mason 719 

Also,  Skinner  v.  Bedell's  Adm'r 44 
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13.  g  2131.  Actions  by  husband  ami  wife. — Cannon  v.  Turner 483 

Also,  Pickens  and  Wife  v.  Oliver 626 

14.  §  2151.  Affidavit  as  to  lost  bond. — Glassell  v.  Mason 719 

15.  §  2221.  Retraction  of  slander. — Bradford  v.  Edwards 628 

16.  I  2233.  Bdl  of  particulars. — Pryor  v.  Johnson 27 

17.  I  2257.  Service  of  summons. — Gumming  v.  Richards 459 

18.  §  2264.  Struck  jury. — Mcxirthur  v.  Carrie's  Adm'r 75 

19.  I  2302.  Competency  of  witness  as  affected  by  interest. — Insurance 

Companies  v.  Goodman 108 

Also,  Moore  v.  Lea's  Adm'r 375 

Mosser  v.  Mosser's  Ex'r 551 

20.  |§  2322-28.  jDeposzYwns.— Thrasher  v.  Ingram  and  Wife 645 

Also,  McArthur  v.  Carrie's  Adm'r 75 

21.  I  2403.  Amendment  of  complaint. — Felkel  v.  Hicks  &  Co 25 

Also,  Burch  v.  Taylor  &  Co 26 

Pickens  and  Wife  v.  Oliver 626 

Ikelheimer  v.  Chapman's  Adm'rs 676 

Bradford  v.  Edwards 628 

22.  §§  2601-03.  Summary  judgment  against  constable. — Couch  v. 
Atkinson 633 

23.  ^2645,  Summary  judgment  between  co-sureties. — Irwin  v.  Scruggs,  516 

24.  §  3034.  Judgment  on  error. — Griffin  v.  Wall 149 

25.  I  3143.  Embezzlement. — Lowenthal  v.  The  State 589 

26.  I  3243.*  Gamwg-.— Bentley  v.  The  State 596 

27.  I  3280.  Selling  liquor  to  students.— ¥s.i-v2M  v.  The  State 557 

28.  I  3492.  Defaulting  witness  before  grand  jury. — Burden  v.  The 
State 579 

29.  ^  3679.  Recognizance. — Yasser  v.  The  State 586 

30.  I  3807.  ^asto-c/i/.—Satterwhitvi  v.  The  State 578 

31.  Forms  of  indictments. — Johnson  v.  The  State .....    583 

Also,  Lowenthal  v.  The  State 589 

32.  Forms  of  complaints  in  civil  cases. — Fournier  v.  Black 41 

Also,  Cumming  v.  Richards 459 

Autauga  County  v.  Davis 703 

Ravisies  and  Wife  v.  Stoddart  &  Co 599 

CONSTABLE. 

1.  Levy  oj  attachment. — A  constable  has  no  authority,  in  this  State, 
to  levy  or  serve  an  original  attachment,  issued  for  a  sum  ex- 
ceeding fifty  dollars,  and  returnable  to  the  circmt  court ;  and 
a  judgment  by  default,  predicated  on  such  void  levy,  is  abso- 
lutely void. — Martin  v.  Dollar. 422 

2.  Irregularities  in  judgment  or  fi.  fa.  not  available  to  constable  and 
sureties. — In  a  summary  proceeding  against  a  constable  and  his 
sureties,  for  his  failure  to  make  the  money  on  an  execution, 
(Code,  |§  2601,  2603.)  the  defendants  cannot  take  advantage  of 
any  mere  irregularities  in  either  the  judgment  or  the  execution, 
which  do  not  render  the  process  void. — Couch  v.  Atkinson . . .   633 
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CONSTITUTIONAL  LAW. 

1.  Louisiana  insolvent  laws. — The  insolvent  laws  of  Louisiana,  so 
far  as  they  operate  to  discharge  the  person  and  after-acquired 
propertj'  of  the  debtor  from  liability  on  any  contract  made 
since  their  enactment  with  a  resident  citizen  of  that  State,  are 
not  violative  of  any  provision  of  the  constitution  of  the  United 
States.— Wilson  v.  IMatthews,  Finley  &  Co 332 

2.  Redemption  law. — The  redemption  law  of  1842,  (Clay's  Digest, 
502,  §  — ,)  in  its  operation  upon  pre-existing  mortgages,  is  not 
violative  of  the  provisions  of  the  State  and  Federal  constitu- 
tions respecting  laws  which  impair  the  obligation  of  contracts. 
Bugbee  v.  Howard 713 

CONTESTED  ELECTIONS. 

1.  Trial  on  appeal  to  circuit  court  not  de  novo. — In  case  of  a  con- 
tested election,  removed  by  appeal  from  the  probate  to  the  cir- 
cuit court,  (Code,  ^§  300-338,)  the  cause  should  be  tried  on  the 
record  alone,  and  not  de  novo. — Griffin  v.  Wall. .' 149 

2.  Statement  of  grounds  of  contest,  and  notice  of  votes  illegally  re- 
ceived or  rejected. — An  averment  in  the  statement,  contesting  a 
sheriff's  election,  that  A.  B.  "  was  the  successful  candidate,"  is 
equivalent  to  an  averment  that  he  had  been  "  declared  elected  ;" 
and  if  the  statement  is  accompanied  by  a  list  of  the  names  of 
the  voters-  whose  votes  were  illegally  received  or  rejected,  it  is 
a  sufficient  compliance  with  the  requisitions  of  the  statute, 
(Code,  I  277,)  so  far  as  the  contestant  is  concerned 149 

3.  Counter  notice,  when  necessary. — If  the  party  whose  election  is 
contested  desires  to  offer  evidence  of  votes  for  himself  which 
were  illegally  rejected,  or  votes  for  his  opponent  which  were 
illegally  received,  he  must  serve  a  notice  of  the  names  of  such 
voters,  similar  to  that  which  is  required  of  the  contesting  party, 
(Code,  f  277;)  otherwise,  he  can  only  adduce  rebutting  evidence 

as  to  the  votes  specified  in  the  contestant's  notice 149 

4.  Error  without  injury,  in  not  requiring  counter  notice. — The  con- 
testing party  cannot  complain  on  error  of  the  refusal  of  the 
probate  judge  to  require  his  opponent  to  give  counter  notice 
of  votes  illegally  received  or  rejected,  when  it  appears  from  the 
record  that  the  probate  judge,  in  recounting  the  votes,  did  not 
reject  any  vote  which  had  been  cast  for  the  contestant,  nor 
receive  and  count  any  vote  for  his  opponent  which  had  been 
rejected , 149 

5.  Plea  unnecessary. — It  is  not  necessary  tliat  the  person  whose 
election  is  contested  should  file  a  plea  to  the  statement 149 

6.  Examination  of  poll-lists  and  ballots,  and  effect  as  evidence.- — It  is 
the  duty  of  the  probate  judge  to  receive  any  legal  evidence  of 
errors  or  mistakes  in  either  the  poll-lists  or  ballots,  but  to  be 
controlled    by  them  if  unexplained  ;  and  if  there  remains  an 

•  irreconcilable  conflict  between  the  number  of  voters  and  the 
ballots,  after  all  the  testimony  has  been  heard,  the  number  of 
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votes  shown  by  the  poll-lists  is  entitled  to  more  credit  than  the 
unexplained  number  of  ballots  found  in  the  box 149 

T.  Injury  presumed  from  error, — When  the  record  does  not  show 
the  number  of  votes  found  for  either  party  on  the  final  re-count- 
ing by  tlie  probate  judge,  the  appellate  court  cannot  intend  that 
the  counting  of  illegal  votes  for  the  party  declared  elected  was 
an  error  harmless  to  the  contestant,  but  must  presume  injury 
from  the  error 149 

8.  Judgment  reversed  and  rendered. — In  reversing  the  decisioir  of 
the  circuit  court,  afiBrming  the  judgment  of  the  probate  judge 
in  a  contested  election  case,  the  appellate  court  will  itself  ren- 
der the  judgment  which  the  circuit  court  ought  to  have  ren- 
dered, whenever  the  record  enables  it  to  do  so 149 

CONTRACT. 

1.  Illegality  of  consideration. — A  contract,  founded  directly  on  an 
illegal  consideration,  although  the  illegal  act  is  prohibited  only 
under  a  penalty,  is  void. — Milton  v.  Haden 30 

2.  Sufficiency  of  consideration. — A  promise  by  the  purchser  to  his 
vendor's  surety  on  the  title-bond,  when  informed  by  the  latter 
that  the  legal  title  was  not  in  the  person  named  in  the  bond,  to 
the  effect  that  he  would  withhold  the  payment  of  the  purchase- 
money,  or  would  himself  procure  a  surrender  of  the  outstanding 
legal  title,  is  without  consideration,  and  not  available  to  the 
surety  as  a  defense  to  an  action  on  the  title-bond. — Greene  v. 
Allen 215 

3.  Validity  of  contract  for  sale  or  lease  of  Indian  reservation. — A 
contract  between  a  Chickasaw  Indian,  who  was  entitled  to  a  res- 
ervation under  the  treaty  of  1832,  and  a  white  person,  by  which 
the  former,  in  consideration  of  a  specified  sum,  part  of  which 
was  paid  in  cash  at  the  time  the  contract  was  made,  agreed  to 
sell  his  reservation  to  the  latter,  in  the  event  of  the  treaty  being 
so  modified  as  to  allow  the  sale,  and,  "  in  case  there  is  no  alter- 
ation of  th^  treaty,"  to  let  the  latter  "  have  the  use  and  benefit 
of  the  said  lands  for  two  years,  free  of  rent," — is  void,  because 
contrary  to  the  provisions  and  policy  of  the  treaty  of  1832. 
Pettit's  Adm'r  v.  Pettit's  Distributees 288 

4.  Validity  and  confirmation  of  contract  founded  on  consideration 
partly  illegal. — An  entire  contract,  founded  upon  a  consideration 
which  is  partly  illegal, is  void,  and  incapable  of  confirmation. .   288 

5.  Construction  of  charter-party  as  to  right*  and  liabilities  of  parties. 
Under  a  charter-party  providing  for  two  successive  voyages, 
"  one  voyage  to  be  from  Mobile  to  Toulon,  and  the  other  from 
Mobile  to  an  Atlantic  port  in  France;"  and  reserving  to  the 
owners  of  the  vessel  the  right  to  send  her,  "  after  the  termina- 
tion of  the  first  yoyage,  to  any  other  port  in  Europe  to  load  for 
any  port  in  the  United  States,  proceeding  from  such  port  to 
Mobile' to  commence  the  second  yoyage,"  and  the  further  right. 
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"  in  case  France  should  engage  in  war,  to  annul  the  contract  for 
the  second  voyage," — on  France  becoming  engaged  in  war 
before  the  termination  of  the  first  voyage,  the  owners  of  the 
ship  have  the  option,  to  be  exercised  by  them  within  a  reason- 
able tiaie,  and  notice  thereof  to  be  given  to  the  charterer,  to  annul 
the  contract  for  the  second  voyage  ;  but,  on  their  failure  to 
exercise  this  optional  right,  they  are  bound  to  offer,  within  a 
reasonable  time  after  the  termination  of  the  first  voyage,  to 
make  the  second  voyage,  unless  discharged  or  excused  by  the_ 
charterer  from  making  that  offer  ;  and,  failing  to  make  that  offer 
within  fiuch  reasonable  time,  they  cannot  hold  the  charterer 
liable,  on  his  abandonment  of  the  contract,  for  failing  to  furnish 
a  cargo  for  the  second  voyage. — Murrell  &  Whiting  v.  Sumner,     55 

>6.  Saifie,  as  to  time  of  performance  and  breach. — What  is  a  reasona- 
ble time,  within  which  an  offer  of  perfoi'mance  must  or  may  be 
made,  is  often  a  question  for  the  court ;  but,  where  a  charter- 
party,  providing  for  two  voyages  from  Mobile,  one  to  Toulon, 
and  the  other  to  some  Atlantic  port  in  France,  secures  to  the 
owners  of  the  vessel  the  right  to  send  her,  after  the  termination 
of  the  first  voyage,  "  to  any  other  port  in  Europe  to  load  for 
any  port  of  the  United  States,  proceeding  from  such  port  to 
Mobile  to  commence  the  second  voyage,"  it  is  a  question  for 
the  determination  of  the  jury,  whether  an  offer  to  perform  the 
second  voyage  is  made  within  a  reasonable  time  after  the  term- 
ination of  the  first ;  and  this,  notwithstanding  the  written  evi- 
dence in  the  case,  consisting  of  the  correspondence  of  the  parties, 
shows  the  dates  at  which  the  vessel  touched  at  her  several 
ports 55 

7.  Same,  as  to  measure  of  damages  for  breach  by  charterer. — In  the 
absence  of  special  circumstances,  it  is  the  duty  of  the  master  of 
a  chartered  vessel,  on  the  failure  or  refusal  of  the  charterer  to 
furnish  the  cargo  as  agreed  on,  to  avail  himself  of  all  ordinary 
means  and  proper  opportunities  to  obtain  another  cargo  ;  and 
if  he  neglect  to  perform  this  duty,  the  owners  cannot  hold  the 
charterer  liable  for  the  increased  damages  resulting  from  such 
neglect 55 

S.  Rule  of  construction  of  contracts. — The  rule  is  well  settled,  that 
a  contract  is  to  be  construed  most  strongly  against  the  party 
promising ;  and  where  it  is  susceptible  of  two  constructions, 
one  of  which  will  defeat,  and  the  other  give  effect  to  it,  the  lat- 
ter construction  will  be  adopted. — Hunter  v.  McCraw 518 

S.  Construction  of  ante-nuptial  contract. — An  ante-nuj)tial  contract, 
souring  to  the  wife's  separate  use  the  property  then  owned  by 
her,  together  with  that  which  she  might  afterwards  receive  or 
acquire,  with  power  "  to  give,  grant  and  dispose  of  her  separate 
estate,  as  she  shall  think  proper  and  fit,  by  will  or  otherwise  ;  " 
and  then  conveying  the  property  to  a  trustee,  in  trust  that  the 
wife  shall  have  the  use  and  benefit  of  the  property,  if  she  shall 
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require  it,  "  during  her  natural  life-time,"  and,  in  the  contin- 
gency of  her  dying  without  a  will,  that  the  property  shall  be 
divided  equallj'  among  her  children, — does  not  restrict  the 
interest  of  the  wife  to  a  life  estate,  with  a  power  of  disposition 
by  Avill. — Booker  v.  Booker's  Adm'r 413 

10.  Modification  of  ante-nuptial  contract. — Husband  and  wife  may, 
by  subsequent  agreement  founded  on  sufficient  consideration, 
modify  an  ante-nuptial  contract,  containing  a  stipulation  on  the 
part  of  the  husband  that  the  persons  to  whom  the  wife  miglit 
bequeath  her  property  might  possess  and  enjoy  it ;  and  an 
agreement  between  them,  to  the  effect  that  the  husband  should 
possess  her  land  during  his  life,  in  consideration  of  valuable 
improvements  thereon  erected  by  him,  is  a  modification,  pro 
tanto,  of  the  ante-nuptial  contract 473 

11.  Validity  of  post-nuptial  contract. — K  feme  covert  having  a  sep- 
arate estate  secured  by  ante-nuptial  settlement,  with  absolute 
power  of  disposition  over  it,  may  enter  into  a  contract  with  her 
husband,  to  the  effect  that  he  should  possess  the  land  during  his 
life,  in  consideration  of  valuable  improvements  thereon  to  be 
erected  by  him , 473 

12.  Alteration  of  written  contract  by  parol. — Although  a  written 
contract  may  be  changed  or  modified  by  a  subsequent  parol 
agreement;  yet  loose  or  casual  admissions  or  declarations  of 
one  party,  apart  from  the  other,  and  making  no  allusion  to  a 
change  of  contract,  cannot  avail  to  overturn  the  terms  of  a  prior 
written  contract. — Smith's  Executor  v.  Garth 368 

13.  Merger. — Although  a  promissory  note,  not  under  seal,  may  not 
be  a  merger  of  the  contract  for  which  it  was  given ;  yet  the 
payee  cannot  recover  on  the  original  consideration,  when  his 
recovery  on  the  note  is  defeated  by  proot  of  a  material  altera- 
tion by  him,  without  the  assent  of  the  maker,  which  rendered 

the  note  void. — White  v.  Hass 430 

14.  Non-performance  of  contract. — Where  a  workman,  having 
been  aiithorized  by  his  employer  to  examine  and  decide  upon 
the  quality  of  the  lumber  to  be  used  in  the  work,  whicli  the 
employer  himself  had  agreed  to  furnish,  but  wliich  he  had 
engaged  a  third  person  to  procure  for  him,  failed  to  enter  on 
the  performance  of  the  work  under  his  contract,  but  did  not  no- 
tify his  employer  of  the  unsuitableness  of  the  lumber, — held,  that 
the  agency  did  not  authorize  the  workman  to  create  an  excuse 
for  his  non-performance  and  neglect  of  duty  as  undertaker, 
by  failing  as  agent  to  give  notice  to  his  employer,  within  a  rea- 
sonable time,  that  the  lumber  was  unsuitable  for  the  work. 
Moore  v.  Lea's  Adm'r 375 

- 15.  Time  of  performance. — When  no  time  is  specified  for  the  per- 
formance of  the  contract,  by  which  the  vendor  bound  himself 
"  to  make  titles  thereto  provided  he  received  or  could  get  them," 
or,  in  default  thereof,  to  refund  the  piirchase-money,  the  pre- 
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sumption  is,  that  the  parties  intended  it  to  be  performed  within 
a  reasonable  time  ;  and  sixteen  years  is,  prima  facie,  a  reasona- 
ble time. — Skinner  v.  Bedell's  Adm'r 44 

CORPORATION. 

1.  Powers  of  corporate  authorities  of  CaJtaba  to  fine  and  imprison. 
Under  the  act  incorporating  the  town  of  Cahaba,  (Toiil.  Digest, 
817,  §g  6,  8,)  each  member  of  the  town  council  is  invested  with 
authority  as  a  magistrate,  within  the  corporate  limits  of  the 
town,  to  impose  fines  not  exceeding  350,  and  to  imprison  for  not 
more  than  three  days,  for  the  violation  of  a  municipal  ordinance  ; 
but,  before  the  power  to  imprison  can  be  exercised,  there  must 
have  been  a  judicial  ascertainment  of  the  fact  that  such  ordi- 
nance had  been  violated ;  and  the  charter  does  not  confer  on 
the  town  council,  as  a  judicial  body,  power  to  adjudge  fines. 
Craig  V.  Burnett 728 

2.  Validity  of  by-law  respecting  retailing  of  spirituous  liquors. — The 
decision  in  ex  parte  Burnett,  30  Ala.  461,  asserting  the  invalidity 
of  a  municipal  ordinance  which  fixed  the  price  of  a  license  for 
retailing  spirituous  liquors  at  $1,000,  re-afilrmed \ . .   728 

COSTS. 

1.  When  decree  as  to  costs  is  revisable  on  error. — The  qxicstion  of 
costs,  in  a  chancery  cause,  is  revisable  on  error,  when  the  record 
discloses  a  substantial  ground  of  appeal. — Garner  v.  Prewitt. .     13 

2.  Costs  on  error  in  chancery  cause. — The  chancellor's  decree  having 
been  reversed  on  error,  at  the  instance  of  the  defendant,  so  far 
as  it  directed  a  deduction  from  his  debt  against  an  insolvent 
estate  for  the  value  of  the  widow's  dower  interest  which  he 
claimed,  and  affirmed  on  all  his  other  assignments  of  error,  the 
costs  of  the  appellate  court  were  imposed  on  him,  because  it 
appeared  that  he  was  not  entitled  to  claim  any  interest  in  the 
widow's  dower. — Saltmarsh  v.  Smith 404 

CRIMINAL  LAW. 

1.  Sellijig  liquor  to  student  at  school. — A  writing  school,  though  to 
continue  for  the  term  of  20  days  only,  is  a  school  within  the  mean- 
ing of  section  3280  of  the  Code,  prohibiting  the  sale  of  spiritu- 
ous liquor  to  a  minor  student  or  pupil  of  any  "  college,  school 

or  academy." — Farrall  v.  The  State 557 

2.  Burden  of  proof  as  to  consent  of  parent  or  guardian. — In  an 
indictment  under  this  section  of  the  Code,  the  burden  of  proving 
the  consent  of  the  minor's  parent  or  guardian  is  on  the  defend- 
ant, and  not  on  the  prosecution  to  prove  the  want  of  it 557 

3.  Lending  pistol  to  minor. — Where  the  prisoner,  having  in  his 
drawer  a  pistol  belonging  to  another,  and  being  asked  by  a 
minor  to  lend  it  to  him,  replied,  "  It  is  not  mine,  but  belongs  to 
another  man  ;  I  have  nothing  to  do  with  it ;  you  can  take  it  if 
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you  choose  ;  it  was  left  here  by  Mr.  C,  who  will  return  in  four 
or  five  days,  and  it  should  be  here  when  he  returns  and  calls 
for  it;"  and,  on  the  permission  thus  granted,  the  minor  after- 
wards took  the  pistol, — held,  that  this  constituted  a  violation  of 
the  act  of  1856,  (Session  Acts,  1855-56,  p.  17,)  making  it  a  mis- 
demeanor "  to  sell,  give  or  lend  "  certain  deadly  weapons  to  a 
minor. — Coleman  v.  The  State 581 

4.  Embezzlement. — Under  an  indictment  against  a  clerk  for  the 
embezzlement  of  a  bill  of  exchange,  (Code,  §  3143,)  a  conviction 
may  be  had  on  proof  that  the  prisoner  fraudulently  disposed  of 
the  bill,  which  had  come  to  his  possession  by  virtue  of  his  em- 
ployment, although  it  first  came  to  the  possession  of  his  em- 
ployer.— Lowenthal  v.  The  State 589 

5.  Sufficiency  of  indictment. — An  indictment  for  embezzlement,  in 
the  form  prescribed  by  the  Code,  (p.  702,  No.  36,)  is  sufficiently 
certain  and  definite 589 

G.  Gaming  at  saddler's  shop. — A  building  in  which  the  business  of 
a  saddle  and  harness  maker  is  carried  on,  is  a  "  public  house  " 
within  the  meaning  of  section  3243  of  the  Code  ;  and  where  such 
building  consists  of  two  stories,  the  lower  of  which  is  used  by 
the  owner  for  the  purpose  of  cai'rying  on  his  said  business,  a 
back  room  in  the  second  story,  accessible  only  by  an  external 
stairway,  and  used  by  a  journeyman  of  the  owner  as  a  sleeping 
room,  is  within  the  prohibition  of  the  statute,  when  it  is  shown 
that  the  room  was  not  rented  by  the  owner  to  the  said  occu- 
pant, but  furnished  to  him  under  the  contract  of  employment, 
which  bound  the  owner  to  board  and  lodge  the  latter. — Bentley 
V.  The  State 596 

7.  Obstructing  public  road — Sufficiency  of  indictment. — An  indict- 
ment under  section  1176  of  the  Code,  charging  that  the  defend- 
ant "  did  obstruct  a  certain  public  road,"  which  is  particular!}' 
described,  "  by  a  fence,  bar,  or  some  other  impediment,  without 
leave  of  the  court  of  county  commissioners  first  had  and  obtain- 
ed," is  fatally  defective. — Johnson  v.  The  State 583 

8.  Admissibility  of  slave's  confessions. — A  slave,  while  in  prison 
under  a  criminal  charge,  having  been  induced  to  make  several 
confessions,  by  an  implied  promise  that  his  master  would  sell 
him  and  not  let  him  be  hung,  the  fact  that  he  was  still  kept  in 
prison,  and  that  these  confessions  were  offered  in  evidence 
against  him  on  his  trial,  is  not  sufficient  to  show  that  the  influ- 
ence of  such  inducements  was  entirely  removed  from  his  mind, 
so  as  to  render  a  subsequent  reiteration  of  the  confession  com- 
petent evidence  against  him  on  a  second  trial. — Bob  v.. The 
State 560 

9.  Admissibility  of  part  of  confession  or  conversation. — When  the 
prisoner's  confessions  have  been  proved  against  him  by  the 
State,  he  has  the  right  to  prove  the  remainder  of  the  conversa- 
tion relating  to  the  same  subject ;  but  he  cannot  move  to  exclude 


760 mPEX. 

CRIMINAL  LAW— CONTINUED. 

the  evidence  adduced  by  the  prosecution,  because  the  witness 
had  stated  "  that  he  did  not  remain  to  hear  the  entire  conversa- 
tion."   ' 560 

10.  Admission  implied  from  silence. — A  slave  being  summoned  to 
.  the  presence  of  a  company  of  white  persons,  among  whom  were 
his  master  and  mistress,  for  the  purpose  of  having  his  shoes 
compared  with  the  measure  of  certain  tracks  supposed  to  have 
been  made  by  the  perpetrator  of  a  crime  whom  they  were  en- 
deavoring to  discover  ;  and  several  of  the  company  exclaiming, 
when  it  appeared  that  there  was  a  perfect  correspondence  be- 
tween his  shoes  and  the  tracks,  "  that  they  were  the  shoes  that 
made  the  tracks," — held,that  this  exclamation,  with  the  fact  that 
the  slave  made  no  reply  to  it,  was  not  admissible   evidence 

against  him,  as  an  implied  admission 560 

\1.  Relevancy  of  evidence  identifying  and  describing  place  where  as- 
sault was  committed. — The  identity  and  description  of  the  place 
where  the  alleged  assault  was  committed  being  a  material  ques- 
tion in  the  case  ;  and  it  being  shown  that  the  accused  had  under- 
taken to  pilot  the  person  assaulted  through  the  woods,  a  wit- 
ness who  had  seen  the  person  assaulted,  both  before  and  after 
the  commission  of  the  assault,  the  intervening  period  of  time 
being  three  or  four  hours,  may  be  asked  by  the  prosecuting 
attorney,  "if  he  examined  a  place  designated  by  H.  [the  assault- 
ed person]  as  the  place  where  he  was  shot,"  when  it  appears 
that  the  question  was  introductory  of  another  respecting  the 
marks  of  a  recent  struggle  in  the  designated  place,  and  that  the 
court  instructed  the  jury,  at  the  time  the  evidence  was  admitted, 
"  that  the  designation  of  a  place  by  said  H.,  as  the  place  where 
he  was  shot,  would  be  no  evidence  that  it  was  the  place  where 
he  was  shot,  nor  that  he  was  shot  at  all." — Magee  v.  The  State . .   575 

12.  Sufficiency  of  sci.  fa.  against  defaulting  witness. — A  scire  facias 
on  a  judgment  nisi  against  a  defaulting  witness  summoned  to 
attend  before  the  grand  jury,  which  is  made  to  subserve  the 
double  purpose  of  writ  and  declaration,  and  which  only  sets  out 
the  judgment  ?«'s/,  wherein  all  the  facts  necessary  to  show  a  com- 
pliance with  the  requisitions  of  the  statute  (Code,  |  3492)  are 
not  stated,  will  not  support  a  final  judgment  against  such  wit- 
ness.— Durden  v.  The  State 579 

13.  Sufficiency  of  recognizance,  and  proof  in  aid  of  it. — Where  an 
undertaking  of  bail  stipulates  that  the  principal  shall  appear  at 
the  then  next  term  of  the  circuit  court,  and  from  term  to  term 
thereafter  until  discharged  bylaw,  "to  answer  an  indictment 
pending  in  said  court  against  him,"  but  does  not  otherwise 
describe  or  identify  the  indictment,  the  State  may  (Code,  §3679) 
adduce  proof  to  the  court  of  "  the  particular  case  to  which  the 
undertaking  is  applicable,"  on  the  failure  of  the  principal  to 
appear ;  and  if  the  judgment  nisi  recites  that  such  proof  was 
adduced,  and  the  record  does  not  show  that  the  recital  is  un- 
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true,  the  appellate  court  will  presume  that  the  proof  was  com- 
petent and  sufficient. — Yasser  v.  The  State 586 

14.  Charge  to  jury,  ignoring  proof  of  time  and  place,  held  erroneous. 
A  charge  to  the  jury,  authorizing  them  to  find  the  defendant 
guilty,  without  determining  whether  the  offense  was  committed 
within  the  county  in  which  the  indictment  was  found,  and  within 
the  period  of  time  covered  by  the  indictment,  is  an  error  which 
will  work  a  reversal  of  the  judgment. — Farrall  v.  The  State. . .   557 

15.  Charge  on  admissibility  of  confessions  referring  legal  question  to 
jury. — A  charge  instructing  the  jury,  "  that  if  the  prisoner's 
confessions  were  extorted  from  him  by  any  sort  of  fear  or  hope 
of  favor,  they  must  disregard  such  confessions,"  refers  to  the 
jury  the  decision  of  a  legal  question,  and  should,  for  that  rea- 
son, be  refused. — Bob  v.  The  State 560 

16.  Charge  on  sufficiency  of  circumstantial  evidence. — A  charge  to  the 
jury  in  a  criminal  case,  where  the  evidence  against  the  accused 
is  entirely  circumstantial,  "that  they  are  bound  to  acquit  the 
deiendant  if  there  is  a  single  link  wanting  in  the  chain  of  circum- 
stantial evidence,"  is  calculated  -to  confuse  or  mislead  the  jury, 
and,  for  that  reason,  should  be  refused. — Tompkins  v.  The  State,  569 

CUSTOM. 

1.  Requisites  of  custom. — The  "  universal  practice  and  understand- 
ing of  persons  employed  in  navigating  "  a  particular  river,  does 
not.  _per  se,  constitute  a  custom. — McClure  &  Co.  v.  Cox,  Brain- 
ard  &  Co 617 

2.  Admissibility  of  parol  evidence  of  custom  in  construction  of  bill  of 
lading. — Parol  evidence  is  admissible,  to  show  that  the  words 
"  dangers  of  the  river,"  as  used  in  a  bill  of  lading,  by  usage  and 
custom  included  dangers  by  fire 617 

3.  Same. — Where  a  bill  of  lading  recites  that  cotton  was  shipped 
on  a  steamboat,  parol  evidence  is  admissible,  to  show  that  it  was 
customary  for  steamboats,  when  the  river  was  low,  to  carry 
barges  in  tow,  and  to  store  freight,  at  their  option,  on  either  the 
boat  or  the  barge.     (Stone,  J.,  dissenting.) 617 

4.  Proof  of  custom  as  to  punishment  of  slaves. — Where  the  question 
is,  whether  a  punishment  inflicted  on  a  slave  was  reasonable  or     • 
cruel,  it  is  competent  to  prove  the  rule,  if  there  be  any,  among 
slaveholders  generally,  in   correcting   their   slaves. — Hall   v. 
Goodson 227 

DAMAGES. 

1.  Measure  of   damages  for    breach    of   charter-party. In    the 

absence  of  special  circumstances,  it  is  the  duty  of  the  master  of 
a  chartered  vessel,  on  the  failure  or  refusal  of  the  charterer  to 
furnish  the  cargo  as  agreed  on,  to  avail  himself  of  all  ordinary 
means  and  proper  opportunities  to  obtain  another  cargo  ;  and 
if  he  neglect  to  perform  this  duty,  the  owners  cannot  hold  the 

49 
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charterer  liable  for  the  increased  damages  resulting  from  such 
neglect. — Murrell  &  Whiting  v.  Sumner . . .  / , 54 

2.  Burden  of  proof  on  question  of  damages. — The  owners  of  the 
chartered  vessel  having  proved  their  offer  to  make  the  second 
voyage,  as  stipulated,  within  a  reasonable  time  after  the  termi- 
nation of  the  first,  and  the  failure  of  the  charterer  to  furnish  the 
cargo  as  agreed  on,  the  onus  devolves  on  the  charterer  of  prov- 
ing, in  mitigation  of  damages,  that  another  cargo  for  the  vessel 
might  havo  been  obtained  by  the  use  of  ordinary  means  and 
proper  opportunities  on  the  part  of  the  master  or  owners 54 

3.  Recoupment  for  rents  and  profits. — In  an  action  at  law  on  a  title- 
bond,  to  recover  damages  for  a  breach  caused  by  a  failure  of 
the  vendor's  title,  the  defendant  cannot  recoup  for  the  rents  and 
profits  of  the  land  received  by  the  purchaser. — Green  v.  Allen,  215 

4.  Damages  for  conversion  of  slaves  by  administrator. — -Where  an 
administrator  is  enjoined  in  equity  from  removing  or  disposing 
of  slaves  which  he  had  bought  at  his  own  sale,  made  under  an 
order  of  the  orphans'  court  after  the  settlement  of  the  estate 
had  been  removed  into  chancery ;  and,  notwithstanding  the 
injunction,  afterwards  carries  off  and  sells  a  portion  of  them, — 
he  is  chargeable,  on  final  hearing,  the  sale  being  set  aside  by 
the  chancellor,  with  the  value  of  these  slaves  at  the  time  they 
were  so  disposed  of  by  him. — Pearson  v.  Darrington 227 

5.  Pleasure  of  damages  to  purchaser  for  fraud  and  failure  of  consid- 
eration.— The  purchaser  of  a  slave,  when  sued  on  the  note  given 

,  for  the  price,  is  entitled  to  reduce  the  recovery  to  the  actiial 
.  value  of  the  slave,  on  proof  that  the  vendor  falsely  represented 
tlie  slave  not  to  be  addicted  to  running  away,  and  that  the  slave, 
after  remaining  in  his  possession  about  two  months,  ran  away 
without  cause,  and  had  never  been  regained  ;  but  he  cannot,  in 
such  case,  claim  exemption  from  the  payment  of  the  entire  pur- 
chase-money, as  for  a  total  failure  of  consideration,  when  it 
appears  that  he  never  offered  to  rescind  the  contract. — Ward 
V.  Reynolds 384 

6.  Measure  of  damages  on  bill  of  exchange. — The  purchaser  of  a  bill 
of  exchange,  at  a  usurious  rate  of  discount,  can  only  recover 
from  his  immediate  endorser  the  sum  paid,  with  legal  interest. 
Noble  &  Bro.  v.  Walker 456 

DEEDS. 

1.  Instrument  held  will,  and  not  deed. — A  writing  under  seal,  in 
form  a  deed  of  gift  ;  executed  by  husband  and  wife  ;  purport- 
ing to  convey  to  their  children,  by  the  words  "  have  given, 
granted,  and  bestowed,  and,  by  these  presents,  do  give,  grant, 
and  bestow,"  all  the  real  and  personal  property  composing  the 
wife's  separate  estate,  "  under  the  following  restrictions,  re- 
servations, and  conditions  ;  "  reserving  to  the  wife  a  life  estate 
in  all  the  property  ;  and  further  providing",  "  that  the  foregoing 
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gift  is  to  take  efifect  "  at  her  death,  that  her  husband  is  to  be 
appointed  her  executor,  and  that  he  "  shall  keep  the  property 
together  for  two  years  for  the  benefit  of  the  children,  until  all 
of  the  estate  can  be  wound  up,  when  the  said  gifts  are  to  be 
distributed," — is  a  will,  and  not  a  deed. — Mosser  v.  Mosser's 
Executor 551 

2.  Assignment  of  equity  of  redemption, — An  equity  of  reden\ption, 
after  the  law^-day  of  the  mortgage  has  passed,  may  be  assigned 
by  the  mortgagor  by  deed  ;  and  the  assignee  may  assert  his 
right  by  bill  to  redeem. — Pausing  v.  Barron,  Meade  &  Co 9 

3.  Assignment  by  widow  of  rigiit  of  dower. — A  transfer  by  a  widow 
of  her  right  of  dower,  before  dower  has  been  allotted  to  her, 
otherwise  than  by  release  to  the  terre-tenant  by  way  of  extin- 
guishment, is  wholly  inoperative  as  a  conveyance. — Saltmarsh  v. 
Smith .404 

4.  When  fraud  avoids  deed  at  law. — The  only  fraud,  which,  at  law, 
is  admissible  to  avoid  a  deed,  is  that  which  goes  to  its  execu- 
tion ;  consequently,  the  appellate  court  will  not  reverse  on 
account  of  the  exclusion  of  evidence  of  fraud,  unless  it  is  shown 
that  such  fraud  went  to  the  execution  of  the  deed. — Thompson 

V.  Drake 99 

5.  Void  deed  not  reformed  in  equity. — Equity  will  not  reform  a  sher- 
iff's deed,  on  account  of  an  incorrect  description  of  the  land, 
when  the  sale  itself  was  a  nullity  because  the  judgment  under 
which  it  was  made  was  void. — Martin  v.  Dollar 422 

6.  Construction  of  ante-nuptial  contract. — An  ante-nuptial  contract, 
securing  to  the  wife's  separate  use  the  property  then  owned  by 
her,  together  with  that  which  she  might  afterwards  receive 
or  acquire,  with  power  "  to  give,  grant  and  dispose  ot  her  sep- 
arate estate,  as  she  shall  think  proper  and  fit,  by  will  or  other- 
wise ;  '■  and  then  conveying  the  property  to  a  trustee,  in  trust 
that  the  wife  shall  have  the  use  and  benefit  of  the  property,  if 
she  shall  require  it,  "  during  her  natural  life-time,"  and,  in  the 
contingency  of  her  dying  without  a  will,  that  the  property  shall 
be  divided  equally  among  her  children, — does  not  restrict  the 
interest  of  the  wife  to  a  life  estate,  with  a  power  of  disposition 

by  will. — Booker  v.  Booker's  Adm'r 473 

7.  Equitable  mortgage  not  required,  to  be  recorded. — The  act  of  1828, 
(Clay's  Digest,  255,  §  5,)  requiring  the  registration  of  "  all  deeds 
and  conveyances "  of  real  or  personal  property  in  trust  to 
secure  debts,  does  not  include  an  agreement,  not  under  seal,  by 
which  an  incorporated  railroad  company,  in  consideration  of  an 
engagement  by  the  other  party  to  act  as  its  agents  in  the  pur- 
chase and  shipment  of  iron,  "pledges  the  real  and  personal 
estate  of  said  company  "  to  secure  the  said  agents. — Fash  v. 
Ravesies ■ 451 

8.  When  purchaser  at  sheriff's  sale  will  be  protected  against  unrecord- 
ed deed  of  trust. — If  a  judgment  creditor,  not  having  actual  notice 
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of  a  deed  of  trust  not  duly  recorded,  becomes  the  purchaser  at 
the  sheriif' 8  sale  under  his  own  judgment,  he  is  entitled  to  pro- 
tection as  a  purchaser  without  notice,  although  the  deed  of 
trust  had  been  recorded  before  the  sale  under  execution 451 

9.  fVhat  is  general  assignment. — A  mortgage  or  deed  of  trust,  by 
which  one  partner,  who,  on  the  dissolution  of  the  partnership, 
agreed  to  take  all  the.  partnership  property  and  assets,  and 
bound  himself  to  pay  all  the  partnership  debts,  conveyed  all  the 
partnership  effects,  together  with  all  his  individual  property,  to 
the  sureties  on  his  bond  of  indemnity  to  his  co-partner,  for  their 
security  and  indemnity  against  liability  for  the  partnership 
debts,  is  a  general  assignment,  (Code,  §  1556,)  and,  on  proof  of  . 
the  grantor's  insolvency,  enures  to  the  benefit  of  his  individual 
creditors  equally  with  the  secured  creditors. — Warren  v.  Lee  & 
Larkins 449 

10.  Validity  of  deed  of  trust  for  benefit  of  specified  creditors. — A 
deed  of  trust,  by  which  a  debtor  conveys  a  portion  of  his  prop- 
erty to  a  trustee,  for  the  benefit  of  certain  specified  creditors, 
is  not  rendered  fraudulent  and  void  as  against  other  creditors, 
by  a  provision  to  the  eifect  that,  after  payment  in  full  of  the 
secured  debts,  with  the  costs  and  charges  attending  the  execu- 
tion of  the  trust,  the  residue  of  the  proceeds  of  sale  of  the  prop- 
erty conveyed  shall  be  paid  over  to  the  grantor  or  his  order  : 
Buch  a  provision  is  not  a  reservation  "in  trust  for  the  use  of 
the  party  making  the  same,"  within  the  meaning  of  section  1550 
of  the  Code,  since  the  law  itself  would  imply  such  reservation 
in  the  absence  of  an  express  stipulation  in  the  deed. — Miller  v. 
Stet8on&  Co 161 

DEPOSITION. 

1.  When  motion  to  suppress  deposition  must  he  made. — The  statute 
(Code,  §  2328)  requiring  that  a  motion  to  suppress  an  entire 
deposition  must  be  made  "  before  entering  on  the  trial,"  the 
court  may  properly  refuse  to  entertain  such  motion  after  the 
trial  has  commenced,  although  the  party's  attorney  states  that, 
"  in  the  hurry  of  preparation  for  trial,  he  had  foi'gotten  to  make 
the  motion"  at  the  proper  time,  and  offers  to  let  the  cause 
stand  in  the  same  position  before  the  court  as  though  it  had 
been  made  at  the  proper  time. — McArthur  v.  Carrie's  Adni'r . . .     75 

2.  Same. — A  motion  to  suppress  a  deposition,  taken  without  inter- 
rogatories and  without  any  cross  examination,  on  account  of  the 
insufiiciency  of  the  notice,  comes  too  late  when  made  at  the 
trial. — Hudson  v.  Howlett 478 

3.  Motion  to  suppress  on  account  of  dejects  in  certificate  of  commis- 
sioner.—Itis  no  objection  to  a  deposition,  (Code,  gg  2322,  2323,) 
that  it  is  not  affirmatively  shown  tliat  the  answers  of  the  witness 
■were  reduced  to  writing,  either  by  the  commissioner,  the  wit- 
ness, or  some  impartial  person,  as  nearly  as  may  be  in  the  Jan- 
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giiage  of  the  witness  :  if  the  answers  contain  no  marks  of  suspi- 
cion on  tlieir  face,  these  requirements  of  the  statute  will  be 
presumed  to  have  been  complied  with,  in  the  absence  of  evi- 
dence to  the  contrary. — Thrasher  v.  Ingram 645 

DETINUE. 

1.  Against  whom  action  lies. — Detinue  does  not  lie  against  one 
who  has  been  dispossessed  of  the  property  by  legal  process, 
unless  the  legal  custody  of  the  property  was  terminated  before 
the  levy  of  the  writ:  if  the  property  is  in  the  sheriflf's  actual 
possession  when  the  writ  is  issued  and  put  into  his  hands,  hav- 
ing been  seized  under  a  previous  writ  against  the  same  defend- 
ant, at  the  suit  of  a  former  administrator  of  the  plaintiff's  intest- 
ate, it  cannot  be  taken  under  the  second  writ,  unless  the  first 
levy  was  dismiss-ed  before  the  second  writ  was  issued. — McAr- 
thur  V.  Carrie's  Adm'r 75 

2.  When  bailor  of  hired  slave  may  maintain  action. — If  the  bailee  of 
a  hired  slave  is  deprived  of  his  possession  during  the  term  by 
a  third  person, and  thereupon  notifies  his  bailor  that  he  declines 
to  sue  for  his  recovery,  and  requests  the  latter  to  sue,  the  bailor 
m^y  maintain  detinue  for  the  slave  against  such  third  person, 
without  waiting  for  the  termination  of  the  bailment. — Sims  v- 
Boynton 353 

3.  Outstanding  titie  in  third  person. — Where  the  plaintiff's  right  of  - 
action  is  founded  on  his  prior  possession,  the  defendant  cannot 
set  up  an  outstanding  title  in  a  third  person,  without  connecting 
himself  with  it 353 

4.  Breach  of  detinue  bond,  and  defense. — A  voluntary  nonsuit  by  the 
plaintiff  is  a  breach  of  a  detinue  bond,  conditioned  as  the  stat- 
ute requires  ;  and  the  fact  that  the  property  sued  for  belonged 
to  him  is  no  defense  to  an  action  on  the  bond,  though  admissible 

in  mitigation  of  damages. — Savage  v.  Gunter 467 

5.  Sufficiency  of  verdict. — A  verdict  in  detinue,  in  these  words : 
"  We  find  all  the  issues  for  the  plaintifi",  and  that  the  slaves 
named  in  the  proceedings,"  [specifying  them  by  name,]  "  are 
the  property  of  plaintiff,  and  that  the  said  slaves  are  in  value 
worth  as  follows,"  &c. ;  "  and  as  the  plaintiff  releases  all  dam- 
ages for  hire,  we  assess  the  value  of  said  slaves,  to-wit,  ^3,450, 
as  damages  for  the  plaintiff,  to  be  discharged  upon  the  delivery 
of  said  slaves  by  defendant  to  him," — is  substantially  correct 
and  proper  in  form. — Rambo  v.  Wyatt's  Adm'r 363 

6.  Judgment  corrected  and  affirmed. — In  detinue,  a  judgment  on 
verdict  for  the  plaintiff,  "that  he  recover  of  said  defendant 
the  said  skives,""  (naming  them,)  "and,  on  the  failure  of  said 
defendant  to  deliver  said  slaves  to  plaintiff  when  said  plaintiff 
demands  them,  then  that  said  plaintiff  have  and  recover  of  said 
defendant  tho  said  sum  of  $3,450,  his  damages  so  assessed  by 
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the  jury," — though  not  in  the  proper  form,  will  be  corrected 

on  error,  and  affirmed SGS"- 

7.  Form  of  judgment  on  voluntary  nonsuit. — If  the  plaintiff  in  detinue 
suffers  a  voluntary  nonsuit,  the  court  can  only  render  a  judgment 

for  costs  for  the  defendant. — Savage  v.  Gunter 46T 

8.  Conclusiveness  of  judgmeitt  of  nonsuit  on  question  of  owner sliip. 
If  the  plaintiff  in  an  action  of  detinue  suffers  a  voluntary  non- 
suit, the  judgment  is  not  conclusive  on  bim,  in  a  subsequent 
action  on  the  bond,  as  to  the  question  of  ownership ^. . . .  46T 

DOMICILE. 

1.  Domicile  of  voter  as  affected  by  change  qf  residence. — If  a  voter 
goes  to  another  county,  for  a  temporary  purpose  only,  and  with 
the  intention  of  returning,  this  does  not  work  a  change  of  dom- 
icile, nor  a  forfeiture  of  his  right  to  vote  in  his  own  county. 
Grifiinv.Wall • 14& 

2.  Proof  of  domicile  by  reputation  and  declarations. — A  party's  pres- 
ent or  former  residence  cannot  be  proved  by  reputation,  or 
common  report ;  nor  are  his  declarations  competent  evidence  to 
prove  his  former  place  of  residence,  when  the  question  arises 
in  a  controversy  between  third  persons-;,  but  the  declarations 
of  a  party  on  leaving  home,  or  immediately  previous  thereto,  or 
while  on  a  journey,  explanatory  of  the  act  or  object  of  leaving 
home  or  performing  such  journey,  are  competent  evidence,  on 

the  principle  of  res  gestcc,  whenever  the  act  itself  is  material. .  149* 

> 

DOWER. 

1.  Assigriment  by  vndow  of  right  of  dower. — ^A  transf&r  by  a  widow 
of  her  right  of  dower,  before  dower  has  been  allotted  to  her, 
otherwise  than  by  release  to  the  terre-tenant  by  way  of  extin- 
guishment, is  wholly  inoperative  as  a  conveyance. — Saltmarsh 
V.Smith 404 

2.  Don-er  not  barred  by  statute  of  limitations,  nor  by  staleness  of  de- 
mand.—The  act  of  1843,  (Clay's  Digest,  329,  g  93,)  limiting  "  all 
actions  for  the  recovery  of  lands,  tenements,  or  hereditaments," 
to  ten  years  after  the  accrual  of  the  cause  of  action,  does  not 
apply  to  suits  for  dower  ;  nor  is  a  court  of  equity  authorized  to 
treat  a  claim  to  dower  as  a  stale  demand,,  on  account  of  the  mere 
lapse  of  time  short  of  twenty  years,  independent  of  other  equi- 
table circumstances. — Owen  v.  Campbell 521 

ENTRY  AND  DETAINER— Forcible  and  Unlawful. 

1.  What  title  will  support  action. — A  party  in  i>ossession  of  a  house 
and  lot,  under  an  agreement  with  the  owner  to  keep  possession 
of  the  same,  together  with  some  articles  of  household  furniture, 
until  demanded,  has  such  an  interest  as  will  support  an  action 

of  forcible  entry  and  detainer. — House  v.  Camp 54£ 

2.  What  possession  will  support  aci ion.— "Where  the  plaintiff  did 
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not  reside  on  the  premises  sued  for,  but  claimed  to  hold  them 
as  tenant  at  will  or  sufferance  for  the  owner,  neither  the  fact 
that  he  had  wagons  and  straw-cutters  in  the  house,  nor  the  fact 
that  another  person  also  had  there  wagons  and  other  imple- 
ments" of  his  trade,  nor  the  fact  that  yet  another  person,  with 
his  family,  was  living  there  temporarily,  nor  all  of  these  facts 
together,  authorize  the  court  to  announce,  as  a  legal  conclusion, 
that  the  plaintiff  did  not  have  such  possession  as  would  enable 
him  to  maintain  the  action 541 

3.  Description  of  premises  in  complaint. — "  A  certain  house  and  lot 
in  the  city  of  Wetumpka  in  said  county,  in  that  part  of  said 
city  known  as  'Miller's  survey,'  being  known  as  the  east  half  of 
lot  number  21  in  said  survey,  on  which  is  a  house  recently  oc- 
cupied by  Mrs.  B.  M.  D.," — held  a  sufBcient  description  of  the 
premises  sued  for 541 

4.  Description  of  plaintiff's  estate  in  complaint. — An  averment  in  the 
complaint,  that  the  plaintiff  "  was  lawfully  possessed  "  of  the 
premises  sued  for,  "  was  in  possession,  and  claimed  said  prem- 
ises as  tenant  under  one  B.  M.  D.,  and  had  been  in  possession 
of  said  premises  for  the  space  of  six  months  previous  thereto," 

is  a  sufficient  description  of  plaintiff's  estate 541 

5.  Description  of  premises  in  judgment  entry. — When  the  complaint 
contains  a  sufficient  description  of  the  premises  sued  for,  an 
insufficient  description  in  the  judgment  entry,  aided  by  a  refer- 
ence to  the  antecedent  description  in  the  record,  is  also  suffi- 
cient   541 

ERROR  AND  APPEAL. 

I.  When  Appeal  Lies. 

1.  From  decree  in  cliancery. — A  decree  which  leaves  unsettled  the 
equities  relating  to  two  items  of  account,  as  to  which  a  refer- 
ence is  ordered,  is  not  final,  although  it  ascertains  and  deter- 
mines all  the  other  equities  of  the  case. — Garner  v.  Prewitt.  . .     13 

2.  From  decree  of  partial  distribution. — An  appeal  does  not  lie,  in 
favor  of  the  personal  representative,  from  a  decree  of  partial 
distribution,  until  after  the  final  settlement  of  the  estate,  although 
the  court  had  no  jurisdiction  to  render  the  decree. — McAlllis- 
ter's  Ex'r  v.  Thompson 497 

II.  Practice. 

3.  Voluntary  execution  of  decree. — In  a  chancery  cause,  the  appel- 
lant will  not  be  permitted,  while  retaining  the  benefits  which 
he  has  derived  from  a  voluntary  execution  of  the  decree  or  any 
particular  bmnch  of  it,  to  assign  errors  in  reference  to  it,  when 
the  appellees  cannot  be  placed  in  statu  quo,  and  when  the  court 
cannot  see  that  no  injury  will  result  to  them  ;  but,  in  such  case, 
the  court  will  strike  out  the  assignments  of  error  relating  to  ' 
that  part  of  the  decree  which  has  been  thus  executed,  or,  if 
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the  whole  decree  has  been  executed,  dismiss  the  appeal. — Gar- 
ner V.  Prewitt " 13 

4.  Consensus  tollit  errorem. — Where  the  parties  to  a  pending 
chancery  suit  enter  into  an  agreement  respecting  the  matters  of 
account  in  controversy  between  them,  and  the  chancellor's  de- 
cree is  thereupon  rendered  in  accordance  with  such  agreement, 
neither  party  can  be  heard  to  assign  error  in  reference  to  these 
matters 13 

5.  Same. — A  party  cannot  (;pmplain  on  error  of  an  order  which 
was  made  with  his  consent. — Winter  v.  Rose ; 447 

6.  Waiver  of  defect  in  summons. — A  defendant  in  a  chancery  cause,    - 
having  appeared  without  objection  in  the  court  below,  cannot 
take  advantage  on  error  of  a  defect  in  the  summons 447 

7.  When  decree  as  to  costs  is  revisable  on  error. — The  question  of 
costs,  in  a  chancery  cause,  is  revisable  on  error,  when  the  record 
discloses  a  substantial  ground  of  appeal. — Garner  v.  Prewitt. .     13 

8.  Assignments  of  error  not  noticed  unless  insisted  on. — In  civil 
causes,  the  appellate  court  is  not  bound  to  express  any  opinion 
on  those  assignments  of  error  which  are  not  insisted  on  by 
counsel. — Weathers  v.  Spears 481 

9.  Error  without  injury. — Where  the  record  clearly  shows  that 
the  plaintiff  never  can  recover,  the  appellate  court  will  not,  at 
his  instance,  examine  into  the  correctness  of  any  of  the  adverse 
rulings  of  the  primary  court. — Hailey  v.  Falconer 536 

10.  Same. — Although  a  recovery  can  never  be  had  by  the  plaintiif 
without  an  amendment  of  his  complaint,  the  appellate  court 
will  reverse  and  remand  in  his  favor,  on  account  of  the  admis- 
sion of  illegal  evidence,  when  the  record  does  not  show  that 
the  complaint  may  not  be  so  amended  as  to  authorize  a  recov- 
ery by  him. — Cos's  Adm'r  v.  McKinney 4C1 

11.  Error  without  injury  in  exclusion  of  evidence. — The  exclu- 
sion of  evidence  offered  by  the  plaintiff,  to  show  that  the  de- 
fendant "had  a  beneficial  interest  in  the  property  sued  for," 
is  not  a  reversible  error,  when  the  record  clearly  shows  that 
the  plaintiff  could  neither  have  been  injured  by  the  exclusion 
of  the  evidence,  nor  benefited  by  its  admission. — Thompson  v. 
Drake 99 

12.  Error  without  injury  in  admission  of  irrelevant  evidence. — The 
admission  of  irrelevant  evidence  will  not  work  a  reversal  of 
the  judgment,  when  the  record  clearly  shows  that  it  could  not 
have  injured  the  appellant ;  as  where  the  plaintiff  is  allowed  to 
prove  an  unsuccessful  attempt  on  his  part  to  comply  with  a 
promise  which  was  subsequent  to  the  contract  sued  on,  and 
which  was  without  consideration. — Greene  v.  Allen.* 215 

13.  Exclusion  of  evidence  offered  without  necessary  preliminary  proof. 
The  exclusion  of  evidence  prima  facie  incompetent,  when  not 
offered  in  connection  with  the  necessary  preliminary  proof  on 
which  its  admissibility  depended,  is  not  a  reversible   error. 
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although  the  bill  of  exceptions  shows  that  such  preliminary 
proof  had  been  previously  offered,  for  a  specified  purpose  for 
which  it  was  not  competent,  and  excluded. — Thompson  v.  Drake,     99 

14.  Error  without  injury  in  admission  of  redundant  evidence. — The 
admission  of  evidence  which  is  simply  superfluous  or  redundant, 
the  plaintiff's  case  being  conclusively  established  without  it,  is 
not  an  error  of  which  the  defendant  can  complain. — Sims  v. 
Boynton 353 

15.  Error  without  injury  in  charge  too  favorable  to  appellant. — A 
charge  to  the  jury,  making  the  validity  of  the  plaintiff's  letters 
of  administration  depend  on  the  sufficiency  of  parol  evidence, 
when  they  are  valid  on  their  face,  is'  not  an  error  of  which  the 
defendant  can  complain 353 

16.  Error  without  injury  in  sustaining  demurrer  to  special  plea. — The 
erroneous  sustaining  of  a  demurrer  to  a  special  plea,  when  the 
record  shows  that  the  contestant  had  the  full  benefit  of  the 
same  defense  under  the  issue  joined  on  his  other  pleas,  is  not 

an  available  error. — Stedham  v.  Stedham 525 

17.  Presumption  oj  variance  in  support  of  judgment. — Where  the 
complaint  does  not,  except  by  legal  intendment,  state  the  amount 
of  the  note  sued  on  ;  and  the  bill  of  exceptions,  while  purport- 
ing to  set  out  all  the  evidence,  does  not  show  the  amount  of  the 
note  read  in  evidence,  the  appellate  court  will  presume,  in  favor 
of  the  correctness  of  a  general  charge  against  the  plaintiff's 
right  to  recover,  that  there  was  a  fatal  variance  in  amount  be- 
tween the  note  described  in  the  complaint  and  that  read  in  evi- 
dence.— Fournier  v.  Black 41 

18.  Error  without  injury,  in  not  requiring  counter  notice. — The  con- 
testing party  cannot  complain  on  error  of  the  refusal  of  the 
probate  judge  to  require  bis  opponent  to  give  counter  notice 
of  votes  illegally  received  or  rejected,  when  it  appears  from  the 
record  that  the  probate  judge,  in  recounting  the  votes,  did  not 
reject  any  vote  which  had  been  cast  for  the  contestant,  nor 
receive  and  count  any  vote  for  his  opponent  which  had  been 
rejected.— Griffin  v.  Wall 149 

19.  Injury  presumed  from  error. — W^hen  the  record  does  not  show 
the  number  of  votes  found  for  either  party  on  the  final  re-count- 
ing by  the  probate  judge,  the  appellate  court  cannot  intend  that 
the  counting  of  illegal  votes  for  the  party  declared  elected  was 
an  error  harmless  to  the  contestant,  but  must  presume  injury 
from  the  error. — Griffin  v.  Wall 149 

20.  Presumption  as  to  regularity  of  service  of  summons. — Mere  iden- 
tity of  name  Avill  not,  after  judgment  by  default,  authorize  the 
appellate  cotirt  to  presume,  for  the  purpose  of  reversing  the 
judgment,  that  the  sheriff  who  executed  the  summons  on  one 

of  the  defendants  was  a  party  to  the  suit. — Gumming  v.  Richards,  459 

21.  Presumption  in  favor  of  ruling  oj  primary  court. — Where  a 
witness  testified,  on  cross  examination,  that  he  informed  plaint- 
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iff  of  the  unsoundness  of  the  slave  in  controversy,  and  advised 
him  to  send  the  slave  back  to  defendant ;  and  was  asked,  on  re- 
examination by  the  plaintiff,  what  plaintiff's  reply  was  when 
informed  of  the  condition  of  the  slave, — held,  that  the  appellate 
court  would  not  presume,  against  the  ruling  of  the  court  below, 
that  the  plaintiff's  reply,  which  was  not  set  out  in  the  record, 
was  competent  evidence. — Humphries  v.  Bradford 500 

22.  ConcUmveness  of  judicial  decisions. — When  a  case  is  brought  a 
s&cond  time  to  the  supreme  court  on  error  or  appeal,  the  cor- 
rectness of  the  opinion  formerly  pronounced  in  it  cannot  be 
questioned. — Pearson  v.  Darrington 227 

III.  Judgment. 

23.  Reversed  and  rendered. — In  reversing  the  decision  of  the  circuit 
court,  affirming  the  judgment  of  the  probate  judge  in  a  con- 
tested election  case,  the  appellate  court  will  itself  render  the   ■ 
judgment  which   the  circuit  court   ought   to  have   rendered, 

^  whenever  the  record  enables  it  to  do  so. — Griffin  v.  Wall 149 

24.  Corrected  and  affirmed. — In  detinue,  a  judgment  on  verdict  for 
the  plaintiff,  "  that  he  recover  of  said  defendant  the  said 
slaves,"  (naming  them,)  "and,  on  the  failure  of  said  defendant 
to  deliver  said  slaves  to  plaintiff  when  said  plaintiff  demands 
them,  then  that  said  plaintiff  have  and  recover  of  said  defendant 
the  said  sum  of  S3,450,  his  damages  so  assessed  by  the  jury," — 
though  not  in  the  proper  form,  will  be  corrected  on  error, 
and  affirmed. — Rarabo  v.  Wyatt's  Adm'r 363 

ESTATES  OF  DECEDENTS. 

1.  Sale  of  decedent's  lands  by  orphans'  court. — Devised  lands  may  be 
sold,  under  an  order  of  the  orphans'  court,  (Clay's  Digest,  224, 

'  §  16,)  for  the  payment  of  a  decedent's  debts  ;  and  the  proceeds 
of  sale  will  be  assets  in  the  hands  of  the  administrator. — Pear- 
son V.  Darrington 227 

2.  Same.— Under  the  act  of  1822,  (Clay's  Digest,  224,  §  16,)  the 
orphans'  court  had  no  jurisdiction  to  order  the  sale  of  a  dece- 
dent's real  estate,  for  the  purpose  of  paying  debts  or  making 
equal  distribution,  when  the  petition  for  the  sale  failed  to  show 
that  the  decedent,  at  the  time  of  his  death,  had  or  owned  some 
right  or  interest,  either  legal  or  equitable,  in  the  lands  proposed 
to  be  sold,  which  was  in  its  nature  descendible  to  his  heirs. 
Pettit's  Adm'r  v.  Pettit's  Distributees 288 

3.  Sale  of  personalty. — The  jurisdiction  of  the  probate  court,  to 
order  a  sale  of  the  personal  property  belonging  to  a  decedent's 
estate,  is  derived  solely  from  the  statute,  (Code,  §§  1743, 1796,) 
and  is  special  and  limited;  consequently,  it  has  no  jurisdiction 
to  make  an  order  of  sale,  on  the  petition  of  the  administrator, 
which  does  not  specify  the  pxu-pose  and  object  of  the  sale. 
(Stone,  J.,  dissenting.) — Ikelheiraer  v.  Chapman 676 
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4.  Sale  of  personalty  set  aside  in  equity. — If  an  administrator  obtains 
an  order  of  sale  from  the  orphans'  court,  after  the  settlement 
of  his  administration  has  been  removed  by  the  distributees  into 
chancery,  and  becomes  himself  the  purchaser  of  a  large  num- 
ber of  slaves,  it  is  the  duty  of  the  chancellor,  at  the  instance  of 
the  distributees,  to  enjoin  the  removal  of  the  slaves  by  the  ad- 
ministrator, and,  on  final  hearing,  to  set  aside  the  sale  as  embar- 
rassing the  administration  of  the  estate  ;  and  the  sale  being 
set  aside,  the  administrator  is  not  entitled  to  a  credit  for  the 
hire  of  the  slaves  during  the  iime  of  their  retention  on  the 
estate  under  the  injunction. — Pearson  v.  Darrington 22T 

5.  Validity  of  bond  givdn  by  administrator  for  application  of  pro- 
ceeds of  sale  of  land. — A  bond  given  by  an  administrator,  condi- 
tioned as  required  by  the  act  of  1822,  (Clay's  Digest,  224,  §  20,) 
is  void,  when  the  orphans'  court  had  no  jurisdiction  to  order 

the  sale. — Pettit's  Adm'r  v.  Pettit's  Distributees 288 

6.  Liability  of  sureties  on  suck  bond. — The  special  bond  required  by 
said  act  of  1822  being  "  conditioned  for  the  faithful  payment 
and  application  of  the  money  arising  from  such  sale  according 
to  the  final  decree,"  the  sureties  therein  are  not  liable  for  the 
waste  or  misapplication  of  the  money  by  the  administrator, 
unless  the  final  decree  directed  its  payment  and  application. . .   288 

1.  Annual  settlements. — Partial  or  annual  settlements  of  an  admin- 
istrator's, accounts,  made  prior  to  the  adoption  of  the  Code, 
without  notice  to  the  parties  interested,  are  not  evidence  for  the 
administrator  on  final  settlement. — Pearson  v.  Darrington 227 

8.  fVhen  maintenance  of  widow  not  chingeahle  to  estate. — An  admin- 
istrator will  not  be  allowed  a  credit,  on  settlement  of  his  ac- 
counts in  equity,  for  moneys  paid  to  or  for  the  testator's  widow, 
when  it  is  shown  that  she  dissented  from  her  husband's  will, 
and  was  excluded  by  it  from  all  participation  in  theestate  while 
kept  together  by  the  administrator 22T 

9.  When  partial  distribution,  cannot  be  had. — ^In  a  case  of  partial 
intestacy,  caused  by  the  widow's  dissent  from  her  husband's 
will,  the  probate  court  cannot  render  a  decree  against  the  exec- 
utor, after  the  lapse  of  eighteen  months  from  the  grant  of  his 
letters,  in  favor  of  the  sole  distributee  and  heir-at-law  :  such  a 
case  is  not  within  the  provisions  of  the  Code,  (^§  1772, 1778,) 
authorizing  partial  distribution  and  the  recovery  of  legacies. 
McAllister's  Ex'r  v.  Thompson 497 

10.  Distribution  of  estate  in  equity. — The  administrator  of  a  deceased 
legatee  may  file  a  bill  in  equity  against  the  personal  represent- 
ative of  the  testator,  to  compel  a  settlement  and  distribution 
of  the  estate  in  accordance  with  the  provisions  of  the  Vkill. 

High's  Adm'r  v.  Worley's  Adm'r 709 

Also,  Colbert  v.  Daniel 314 

See,  also,  Exbcutoks  and  Administkators. 
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ESTOPPEL. 

1.  Against  hsftee  from  setting  up  invalidity  of  lessor^s  title. — The 
lessee  of  a  ferry,  wlien  sued  on  the  note  given  for  the  rent,  is  not 
estopped  from  setting  up  a  want  of  title  in  his  lessor  to  the 
franchise. — Milton  v.  Haden 30 

2.  Estoppel  en  pais. — Mere  silonce,  or  an  omission  to  assert  one's 
right,  does  not  constitute  an  estoppel,  when  resulting  from  ig- 
norance of  that  right. — Colbert  v.  Daniel 314 

3.  Estoppel  against  distribittee  no  defense  against  administrator. — An 
estoppel  en  pais  against  some  of  the  distributees  of  an  estate, 
arising  from  their  conduct  in  inducing  the  defendant  to  pur- 
•chase  slaves  from  another  which  belonged  to  the  estate,  is  no 
defense  to  an  action  at  law  brought  by  the  administrator  to 
recover  the  slaves. — Cox's  Adm'r  v.  McKinney 461 

EVIDENCK 

I.  Admissibility  and  Relevancy. 

1.  Relevancy  of  evidence  affecting  validity  of  sale  by  administrator. 
Where  the  validity  of  a  sale  by  an  administratrix  i<3  at  issue,  in 
an  action  brought  by  the  administrator  de  bonis  nan  against  one 
claiming  under  the  purchaser,  the  declarations  of  the  adminis- 
tratrix, expressing  her  opinion  that  the  sale  was  good,  are  not 
admissible  evidence  for  the  purchaser  ;  nor  can  he  be  allowed 
to  prove  that  the  administratrix  applied  the  proceeds  of  sale  to 
the  support  and  education  of  intestate's  children. — McArthur  v. 
Carrie's  Adm'r 75 

2.  Relevancy  of  evidence  to  show  invalidity  of  deed. — Where  the  issue 
is  as  to  the  validity  of  the  deed  under  which  the  defendant 
claims  the  property  in  controversy,  his  declarations  and  admis- 
sions, as  to  the  manner  in  which  he  obtained  the  possession, 
are  not  relevant  evidence,  unless  the  execution  of  the  deed  is 
shown  to  be  connected  with  the  means  by  which  the  possession 
was  obtained. — Thompson  v. Drake 99 

3.  Relevancy  of  evidence  in  mitigation  of  damages  in  trespass. — In 
trespass  by  the  owner  against  the  hirer  of  a  slave,  the  fact  that 
the  slave  had  resisted  a  third  person,  who  attempted  to  arrest 
hira  as  a  runaway,  is  not  admissible  evidence  for  the  defendant, 
when  it  is  not  shown  that  the  fact  had  been  communicated  to 
hira  at  the  time  of  the  alleged  trespass. — Hall  v.  Goodson 277 

4.  Relevancy  of  evidence  as  to  character  of  punishment  of  slave. — A 
witness,  who  had  seen  and  examined  the  slave  alleged  to  have 
been  cruelly  whipped,  cannot  be  asked,  "  whether  he  had  ever 
before  seen  a  slave  with  such  appearances  on  him." 277 

5.  Relevancy  of  evidence  in  mitigation  of  slander. — The  fact  that  the 
defendant,  in  other  conversations  relative  to  the  subject-matter 
of  the  slanderous  words,  spoke  of  the  plaintiff  in  terms  less 
offensive,  or  declared  that  he  did  not  believe  him  guilty  of  the 
charge  imputed  to  him,  is  not  admissible  evidence  in  mitigation 

of  damages. — Bradford  v.  Edwards 628 
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6.  Relevancy  of  evidence  rebutting  proof  of  readiness  and  willingness 
to  perform. — Defendant  having  proved  that,  at  the  time  agreed 
on,  he  went  to  the  place  where  the  work  was  to  be  done,  with 
Lis  tools  and  workmen,  for  the  purpose  of  commencing  the 
work,  but  found  fault  with  the  lumber  furnished  by  plaintiff,  and 
did  not  begin  the  work, — any  evidence,  tending  to  show  that 
he  was  at  that  time  really  proceeding  to  another  place  in  the 
neighborhood,  where  he  had  undertaken  another  job,  and  falsely 
pretended  that  he  was  ready  and  willing  to  enter  upon  the  per- 
formance of  his  contract  with  plaintiff,  is  relevant  and  admissi- 
ble for  the  plaintiff,  in  rebuttal. — Moore  t.  Lea's  Adm'r 375 

7.  When  witness  may  testify  to  want  of  knowledge. — A  want  of 
knowledge  respecting  a  disputed  fact,  by  a  witness  who  had 
ample  opportunities  of  knowing  that  fact  if  it  had  existed,  is 
competent  evidence  of  its  non-existence  ;  and  the  witness  may 
testify,  in  such  case,  to  his  want  of  knowledge. — Ward  v.  Rey- 
nolds   384 

8.  Proof  of  value  of  slave  at  place  of  sale. — Where  a  witness  testi- 
fies to  the  value  of  a  slave  personally  known  to  him  at  his  resi- 
dence in  Talladega,  it  cannot  be  assumed,  that  the  distance 
between  his  residence  and  the  place  (in  Perry  county)  where 
the  slave  was  sold  was  so  great,  and  the  price  of  slaves  at  the 
two  places  so  different,  that  the  evidence  of  the  witness  would 
shed  no  light  on  the  question  of  value  at  the  place  of  sale S84 

9.  Proof  of  market  value. — Proof  of  the  market  value  of  property 
is  competent  in  determining  its  real  value ;  and  if  any  peculiar 
circumstances  exist,  which  make  the  market  value  no  criterion 

of  the  real  value,  they  must  be  elicited  ou  cross  examination. .   384 

10.  Admissibility  of  bill  of  sale  for  slave  as  evidence  in  action  on  note 
for  purchase-motley. — In  an  action  on  a  note  for  the  purchase- 
money  of  a  slave,  the  defenses  being  fraud  in  the  sale,  want  of 
consideration,  and  failure  of  consideration,  the  bill  of  sale  given 

to  the  purchaser  is  relevant  evidence  for  the  plaintiff 384 

11.  Relevancy  of  evidence  on  question  of  title  to  slaves. — In  an  action 
brouglit  by  an  administrator,  to  recover  slaves  bequeathed  to 
his  intestate,  which  the  defendant  claimed  under  purchase  from 
one  of  the  distributees,  neither  the  fact  that  there  were  no  debts 
against  the  estate  of  the  plaintiff's  intestate,  nor  that  the  suit 
was  prosecuted  for  the  benefit  of  only  two  of  the  distributees 
of  his  estate,  is  relevant  evidence  for  the  defendant. — Cox's 
Adm'r  v.  McKinney , 461 

12.  Relevancy  of  evidence  identifying  and  describing  place  where  as- 
sault was  committed. — The  identity  and  description  of  the  place 
where  the  alleged  assault  was  committed  being  a  material  ques- 
tion in  the  case  ;  and  it  being  shown  that  the  accused  had  under- 
taken to  pilot  the  person  assaulted  through  the  woods,  a  wit- 
ness who  had  seen  the  person  assaulted,  both  before  and  after 
the  commission  of  the  assault,  the  intervening  period  of  time 
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being  three  or  four  hours,  may  be  asked  by  the  prosecuting 
attorney,  "if  he  examined  a  place  designated  by  II.  [the  assault- 
ed person]  as  the  place  where  he  was  shot,"  when  it  appears 
that  the  question  was  introductory  of  another  respecting  the 
marks  of  a  recent  struggle  in  the  designated  place,  and  that  the 
court  instructed  the  jurj',  at  the  time  the  evidence  was  admitted, 
*'  that  the  designation  of  a  place  by  said  H.,  as  the  place  where 
he  was  shot,  would  be  no  evidence  that  it  was  the  place  where 
he  was  shot,  nor  that  he  was  shot  at  all." — Magee  v.  The  State . .   575 

II.  Admissions,  Declarations,  Hearsay,  Res  Gest^. 

13.  Admissibility  of  administrator's  declarations  as  evidence  for  his 
successor. — The  declarations  of  an  administrator  in  chief,  who 
has  made  a  sale  of  property  belonging  to  the  estate,  to  the  eifect 
that  the  sale  was  private,  are  not  competent  evidence  for  a  suc- 
ceeding administrator,  who  seeks  to  recover  the  property  from 
one  claiming  under  the  purchaser. — McArthur  v.  Carrie's 
Adm'r 75 

14.  Admissibility  of  trustee's  declarations. — The  declarations  of  a 
naked  trustee,  having  no  interest,  are  not  admissible  evidence 
against  him,  when  sued  by  a  third  person  for  the  trust  prop- 
erty ;  but  it  is  competent  for  the  plaintiff  to  sliow,  by  the  declar- 
ations of  the  trustee  himself,  if  relevant,  that  he  is  the  real  party 
in  interest  by  transfer  from  his  cestui  que  trust;  and  although 
such  transfer  maybe  avoided  as  to  the  cestui  que  trust,  the 
trustee  cannot,  while  it  is  unavoided  and  subsisting,  set  up  its 
invalidit}"-  to  shield  himself  from  the  effect  of  his  declarations. 
Thompson  v.  Drake ....    99 

15.  Garbling  admission. — When  a  party  has  offered  in  evidence  a 
conversation  or  admission  of  his  opponent,  he  cannot  after- 
wards move  the  exclusion  of  any  portion  of  it. — Hudson  v. 
Howlett 478 

16.  Admission  implied  from  silence. — A  slave  being  summoned  to 
the  presence  of  ■&  company  of  white  persons,  among  whom  were 
his  master  and  mistress,  for  the  purpose  of  having  his  shoes 
compared  with  the  measure  of  certain  tracks  supposed  to  have 
been  made  by  the  perpeti-ator  of  a  crime  whom  they  were  en- 
deavoring to  discover  ;  and  several  of  the  company  exclaiming, 
when  it  appeared  that  there  was  a  perfect  correspondence  be- 
tween his  shoes  and  the  tracks,  "  that  they  were  the  shoes  that 
made  the  tracks," — held,  that  this  exclamation,  with  the  fact  that 
the  slave  made  no  reply  to  it,  was  not  admissible  evidence 
against  him,  as  an  implied  admission. — Bob  v.  The  State 560 

17.  Admissibility  of  slave's  confessions. — A  slave,  while  in  prison 
under  a  criminal  charge,  having  been  induced  to  make  several 
confessions,  by  an  implied  promise  that  his  master  would  sell 
him  and  not  let  him  be  hung,  the  fact  that  he  was  still  kept  in 
prison,  and   that  these  confessions  were  offered  in  evidence 
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against  him  on  bis  trial,  is  not  sufficient  to  show  that  the  influ- 
ence of  such  inducements  was  entirely  removed  from  his  mind, 
80  as  to  render  a  subsequent  reiteration  of  the  confession  com- 
petent evidence   against  him  on  a  second  trial 560 

18.  Admissibility  of  part  of  confession  or  conversation. — When  the 
prisoner's  Confessions  have  been  proved  against  him  by  the 
State,  he  has  the  right  to  prove  the  remainder  of  the  conversa- 
tion relating  to  the  same  subject ;  but  he  cannot  move  to  exclude 
the  evidence  adduced  by  the  prosecution,  because  the  Avitness 
had  stated  "  that  he  did  not  remain  to  hear  the  entire  conversa- 
tion."    560 

19.  Admissibtlity  of  plaintiff's  declarations  as  part  of  res  gestae. — The 
declarations  of  a  physician  on  leaving  home,  taking  medicines 
with  him,  as  to  the  place  to  which  he  was  going,  and  the  pur- 
pose of  his  visit,  are  admissible  evidence  on  the  principle  of 

res  gestm. — xiutauga  county  v.  Davis 703 

20.  Proof  of  domicile  by  reputation  and  declarations. — A  party's  pres- 
ent or  former  residence  cannot  be  proved  by  reputation,  or 
common  report ;  nor  are  his  declarations  competent  evidence  to 
prove  his  former  place  of  residence,  when  the  question  arises 
in  a  controversy  between  third  persons ;  but  the  declarations 
of  a  party  on  leaving  home,  or  immediately  previous  thereto,  or 
while  on  a  journey,  explanatory  of  the  act  or  object  of  leaving 
home  or  performing  such  journey,  are  competent  evidence,  on 
the  principle  of  res  gestce,  whenever  the  act  itself  is  material. 
Griffin  v.  Wall 149 

21.  Declarations  in  disparagement  of  title. — The  declarations  of  the 
husband,  to  the  effect  that  certain  slaves  in  his  possession  were 
held  by  him  as  a  trustee  for  his  wife,  and  not  as  his  individual 
property,  are  admissible  evidence  against  his  administrator,  in 
an  action  against  the  widow  to  recover  the  slaves. — Lide  v. 
Lide's  Adm'r 449 

22.  Evidence  of  deceased  witness. — When  the  deposition  of  a  de- 
ceased witness,  which  had  been  suppressed,  is  offered  to  prove 
what  the  witness  had  sworn  on  a  former  trial,  the  party  against 
whom  it  is  offered  may  object  to  it  on  account  of  the  incompe- 
tency of  the  witness,  although  the  deposition  was  offered  by 
himself  on  the  former  trial. — House  v.  Camp 541 

23.  Hearsay  inadmissible. — Dangerous  illness,  or  the  fact^hat  a  par- 
ticular person  was  at  the  point  of  death,  cannot  be  proved  by 
general  report  in  the  village. — Mosser  v.  Mosser's  Ex'r 551 

24.  Hearsay  not  competent  evidence,  though  declarant  be  dead  or  absent. 
Declarations,  verbal  or  written,  which  are  mere  hearsay,  are  not 
rendered  competent  evidence  by  the  fact  that  the  declarant  has 
since  died  or  left  the  country. — Pearson  v.  Darrington 227 

HI.  Burden,  Weight,  and  Sufficiency. 

25.  Burden  of  proof  on  question  of  damages. — The  owners  of  the 
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chartered  vessel  having  proved  their  offer  to  make  the  second 
voyage,  as  stipulated,  within  a  reasonable  time  after  the  termi- 
nation of  the  first,  and  the  failure  of  the  charterer  to  furnish  the 
cargo  as  agreed  on,  the  onus  devolves  on  the  charterer  of  prov- 
ing, in  mitigation  of  damages,  that  another  cargo  for  the  vessel 
might  have  been  obtained  by  the  use  of  ordinary  means  and 
proper  opportunities  on  the  part  of  the  master  or  owners. 
Murrell  &  Whiting  v.  Sumner 54 

26.  Burden  of  proof  in  chancery. — The  onus  of  proving"  a  material 
allegation  of  the  bill,  which  is  not  admitted  in  the  answer,  is 

on  the  complainant. — White  v.  Wiggins 424 

27.  Burden  of  proof  as  to  mental  capacity  of  testator. — When  the 
validity  of  a  will  is  contested  in  chancery,  after  it  has  been 
admitted  to  probate,  on  the  ground  of  the  testator's  mental  inca- 
pacity and  unsoundness,  the  burden  of  proof  is  on  the  contest- 
ing party. — Copeland  v.  Copeland 512 

28.  Burden  of  pi-oof  as  to  consent  of  parent  or  guardian. — In  an 
indictmentunder  section  3280  of  the  Code,  the  burden  of  proving 
the  consent  of  the  minor's  parent  or  guardian  is  on  the  defend- 
ant, and  not  on  the  prosecution  to  prove  the  want  of  it. — Farrall 

■   V.  The  State 557 

29.  Proof  of  account. — To  entitle  a  party  to  a  recovery  on  an  open 
account,  it  is  not  necessary  that  he  should  prove  the  specific 
articles  which  constitute  each  item,  if  the  correctness  of  the 
account  is  otherwise  sufficiently  established. — Pryor  v.  Johnson,     27 

30.  Sufficiency  of  proof  to  entitle  administrator  to  credit  for  payment 
of  debts. — Evidence  which  would  be  sufficient  to  authorize  a 
recovery  against  an  administrator,  in  an  action  at  law  by  a 
creditor  of  the  intestate,  is  sufficient  to  entitle  the  adn^inistrator, 
on  settlements  of  his  accounts,  to  a  credit  for  the  payment  of 
the  debt. — Pearson  v.  Darrington 227 

31.  Saine. — To  entitle  an  administrator  to  the  allowance  of  a  credit 
for  a  payment  made  by  him,  he  must  prove  not  only  the  pay- 
ment, but  also  the  correctness  of  the  demand 227, 

32.  Effect  of  Joreign  probate  of  will  as  evidence. — The  foreign  pro- 
bate of  a  will  assuming  to  pass  personal  property,  which  pro- 
bate contains  nothing  restrictive  of  its  operation,  so  far  estab- 
lishes the  will,  as  to  uphold  the  bequests  contained  therein. 
Thrasher  v.  Ingram 645 

33.  Charge  on  sufficiency  of  circumstantial  evidence. — A  charge  to  the 
jury  in  a  criminal  case,  where  the  evidence  against  the  accused 
is  entirely  circumstantial,  "  that  they  are  bound  to  acquit  the 
defendant  if  there  is  a  single  link  wanting  in  the  chain  of  cir- 
cumstantial evidence,"  is  calculated  to  confuse  or  mislead  the 
jury,  and,  for  that  reason,  should  be  refused. — Tompkins  v.  The 
State 569 
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IV".  Matters  Judicially  Known. 

34.  Attorney's  services  as  shown  by  reported  argument. — ^^The  appellate 
court  cannot  look  to  an  attorney's  argument  as  shown  ip  the 
printed  reports,  and  take  judicial  cognizance  of  the  value  of  the 
services  rendered. — Pearson  v.  Darrington 227 

V.  Objections. 

35.  Waiver  of  objection. — When  a  party  has  offered  in  evidence  a 
conversation  or  admission  of  his  opponent,  ho  cannot  after- 
wards move  the  exclusion  of  any  portion  of  it. — Hudson  v.  How- 
lett 478 

36.  Waiver  of  objection  to  secondary  evidence. — The  failure  to  object 

to  the  admission  of  secondary  evidence  is  an  implied  waiver  of       i 
its  illegality. — Pearson  v.  Darrington 2t33f • 

37.  Waiver  of  objection  to  answer  by  failure  to  object  to  interrogatory. 
A  party  cannot  move  the  exclusion  or  suppression  of  an  answer 
which  is  responsive  to  the  interrogatory,  when  he  failed  to 
object  to  the  interrogatory  itself. — Humphries  v.  Bradford 500 

38.  Offer  of  evidence  for  specified  purpose. — When  evidence  is  offer- 
ed for  one  or  more  specified  purposes,  and  is  excluded  by  the 
court,  the  appellate  court  will  only  examine  the  question  of  its 
admissibility  for  the  specified  purpose,  since  the  form  of  the 
offer  is  an  implied  admission  that  the  evidence  is  incompetent 

for  any  other  purpose. — Thompson  v.  Drake .....•..'.'..     99 

39.  General  objection. — A  general  objection  to  the  admission  of 
evidence,  of  which  a  part  is  legal,  may  be  overruled  entirely. 
Moore  v.  Lea's  Adm'r 375 

VI.  Opinion,  and  Legal  Conclusion. 

40.  Opinion  of  witness  as  to  punishment  of  slave. — A  planter,  who 
has  had  the  government  of  slaves  for  a  number  of  years,  and 
who  is  well  acquainted  with  their  management,  cannot  be  asked, 
when  examined  as  a  witness  in  an  action  of  trespass  for  the 
cruel  whipping  of  a  slave,  "  whether  the  appearances  presented 
by  the  slave  were  such  as  a  reasonable  whipping  would  pro- 
duce ;"  nor  "whether  the  use  of  a  large  cowhide  in  punishing 
a  slave,  so  as  to  produce  wales  on  him  which  could  be  seen  a 
year  afterwards,  was  not  an  usual  and  cruel  whipping." — Hall 

v.  Goodson ^ 277 

41.  Opinion  of  witness  as  to  quality  of  lumber. — A  witness,  who  was 
a  lumber-dealer  and  the  owner  of  a  saw-mill,  and  who  had  fur- 
nished the  lumber  the  quality  of  which  was  in  controversy,  hav- 
ing testified,  "  that  he  had  delivered  a  great  deal  of  lumber,  and 
was  a  judge  of  the  quality  of  lumber  ;  and  that  the  lumber  deliv- 
ered by  him  was  a  fair  average  lot  of  lumber,  and  was  in  the 
aggregate  fully  as  good  as  the  average  delivered  and  used  in 
the  country  on  buildings  and  for  work  of  the  kind  specified  in 
said  contract," — held,  that  a  general  objection  to  this  evidence 

50 
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might  be  overruled  entirely,  because  the  opinion  of  the  witness, 
as  to  the  quality  of  the  lumber  delivered  by  him  for  the  job  in 
controversy^  was  good  in  part. — Moore  v.  Lea's  Adm'r 375 

42.  Opinion  of  witness  as  to  value  of  slave. — A  witness  may  give  his 
opinion  as  to  the  value  of  a  slave  personally  known  to  him, 
although  it  is  not  shown  that  he  possesses  any  peculiar  skill 
requisite  to  qualify  him  as  an  expert ;  and  the  word  suppose, 
when  used  by  him  in  answer  to  a  question  as  to  the  value  of  a 
slave,  will  be  held  synonymous  with  the  expression  of  his  opin- 
ion.— Ward  V.  Reynolds 384 

43.  When  witness  may  testify  to  opinion  or  conclusion. — A  witness,  in 
testifying  to  the  value  of  a  slave,  may  state  that  he  "  was  con- 
sidered a  good  hand,"  when  the  other  parts  of  the  deposition 
show  that  the  witness  knew  the  slave  personally,  and  was  ex- 
pressing his  own  judgment,  predicated  on  his  observation,  as  to 

the  qualities  of  the  slave 384 

44.  Same. — A  witness  may  testify,  that  a  certain  person,  for  whom 
■    medical  services  were  rendered  bj'  plaintiff,  "  was  in  such  des- 
titute condition  as  to  demand  public  charit}'  and  prompt  atten- 
tion."— Autauga  county  v.  Davis 703 

VII.  Parol,  and  Written. 

45.  Admissibility  of  parol  evidence  in  aid  of  record. — Where  it  is  a 
material  question,  whether  a  recovery  against  a  sheriff's  sure- 
ties was  founded  on  their  principal's  default  in  failing  to  pay 
over  money  collected  on  an  execution,  or  in  failing  to  return  or 
make  the  money  on  the  execution  ;  and  the  record  does  not 
show  on  which  ground  the  recovery  was  had, — parol  evidence  is 
admissible  to  show  that,  by  the  charge  of  the  court  to  the  jury, 
the  liability  of  the  sureties  was  made  to  turn  only  on  the  sher- 
iff's default  in  failing  to  return  or  make  the  money  on  the  execu- 
tion.— Evans  v.  Billingsley's  Adm'r 395 

46.  Admissibility  of  parol  evidence  of  custom  in  construction  of  bill  of 
lading. — Parol  evidence  is  admissible,  to  show  that  the  words 
"  dangers  of  the  river,"  as  used  in  a  bill  of  lading,  by  usage  and 
custom  included  dangers  by  fire. — McClure  &  Co.  v.  Cox,  Brain- 
ard  &  Co 617 

47.  Same. — Where  a  bill  of  lading  recites  that  cotton  was  shipped 
on  a  steamboat,  parol  evidence  is  admissible,  to  show  that  it  was 
customary  for  steamboats,  when  the  river  was  low,  to  carry 
barges  in  tow,  and  to  store  freight,  at  their  option,  on  either  the 
boat  or  the  barge.     (Stone,  J.,  dissenting.) 617 

48.  Admissibility  of  parol  evidence  in  constrxiction  of  will. — Parol 
evidence  is  not  admissible  in  explanation  of  a  patent  ambiguity 
in  a  written  will ;  as  to  show  that  certain  words  were  intended 
by  the  testator  to  create  separate  estates  in  his  daughters. 
Johnson's  Adm'r  v.  John&en 637 
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VIII.  Primary,  and  Secondary, 

49.  Waiver  of  objection  to  secondary  evidence. — The  failure  to  object 
to  the  admission  of  secondary  evidence  is  an  implied  waiver  of 

its  illegality. — Pearson  v.  Darrington 227 

50.  Production  of  paper  on  notice. — When  a  bill  of  sale  for  a  slave 
is  produced  by  the  purchaser,  on  notice  from  his  vendor,  it  is 
admissible  evidence  for  the  party  calling  for  it,  without  proof  of 

its  execution. — Ward  v.  Reynolds 384 

51.  Proof  of  loss  of  bond  or  note. — Preliminary  proof  of  the  loss  or 
destruction  of  a  written  contract,  is  addressed  to  the  court,  and 
not  to  the  jury;  and  may  be  made  by  the  party  himself,  when 
the  facts  are  within  his  knowledge. — Glassell  v.  Mason 719 

IX.  Records,  and  Judgments. 

52.  Authentication  of  foreign  transcript.. — A  certificate  of  "  the 
chairman  and  presiding  justice  of  the  court  of  pleas  and  quar- 
ter-sessions" of  a  specified  county  in  North  Carolina,  appended 
to  a  transcript  which  purports  to  contain  "  certain  entries  upon 
the  minutes  of  said  court  concerning  the  probate  "  of  a  will,  to 
the  eifect  that  the  clerk,  "  whose  name  appears  to  the  foregoing 
certificate,  was  at  the  time  of  signing  such  certificate,  and  still 
is,  the  true  and  lawful  clerk  of  said  court,  duly  elected,  appoint- 
ed, and  qualified  ;  that  his  signature  is  genuine,  and  his  certifi- 
cate in  proper  form  ;  and  that  the  above  is  a  true  impression  of 
the  seal  of  said  court," — is  a  substantial  compliance  with  the 
requisitions  of  the  act  of  congress  respecting  the  authentication 

of  foreign  transcripts. — Thrasher  v.  Ingram 645 

53.  Presumption  in  favor  of  regularity  of  foreign  probate. — The 
courts  of  this  State  will  presume,  in  favor  of  the  regularity  of 
the  foreign  probate  of  a  will,  which  was  admitted  to  probate  as 
a  valid  will  of  personalty,  after  the  trial  of  an  issue  devisavit  vel 
non,  that  there  was  a  good  and  valid  reason  for  the  particular 
verdict  and  judgment  rendered 645 

54.  Presumption  in  favor  of  validity  of  foreign  judgment. — A  tran- 
script of  a  foreign  judgment,  rendered  by  a  court  of  general 
jurisdiction  at  a  special  term,  and  properly  certified  under  the 
acts  of  congress,  is  primafacie  evidence  of  a  valid  judgment, 
although  the  record  does  not  affirmatively  show  a  compliance 
with  the  statutory  requisitions  authorizing  special  terms :  the 
courts  of  this  State  will  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  the  requisitions  of  the  statute  were  com- 
plied with. — McLendon  v.  Dodge  &  McKay 491 

X.  Substance  of  Issue,  and  Variance. 

55.  In  action  by  administrator . — An  administrator,  suing  individu- 
ally, may  recover  on  proof  his  intestate's  title,  and  of  his  own 
prior  possession  in  his  official  capacity. — Sims  v.  Boynton 353 

56.  Same. — Under  a  complaint  in  detinue  by  an  administrator  indi- 
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vidually,  a  recovery  cannot  be  had  on  proof  of  title  in  his  repre- 
sentative capacity  to  slaves  of  which  he  has  never  had  posses- 
sion.— Cox's  Adm'r  v.  McKinney 461 

Ikelheimer  v.  Chapman's  Adm'r 676 

57.  How  to  take  advantage  of  variance. — Under  an  exception  to  a 
general  charge  in  favor  of  the  plaintiff's  right  to  recover,  the 
question  of  variance  between  the  note  declared  on  and  tliat 
offered  i,n  evidence  may  be  raised  in  the  appellate  court. — Mil- 
ton V.  Haden 30 

58.  Presumption  of  variance  in  support  of  judgment. — Where  the 
complaint  does  not,  except  by  legal  intendment,  state  the 
amount  of  the  note  sued  on  ;  and  the  bill  of  exceptions,  while 
purporting  to  set  out  all  the  evidence,  does  not  show  the 
amount  of  the  note  read  in  evidence,  the  appellate  court  will 
presume,  in  favor  of  the  correctness  of  a  general  charge 
against  the  plaintiff 's  right  to  recover,  that  there  was  a  fatal 
variance  in  amount  between  the  note  described  in  the  com- 
plaint and  that  read  in  evidence. — Fouriner  v.  Black 41 

EXECUTION. 

1.  Validity  of  fi.  fa.  as  affected  by  mistake  in  names  of  parties. — An 
execution  in  favor  of  Wm.  H.  Couch  individually,  issued  by  a 
justice  of  the  peace  on  a  judgment  in  favor  of  If'm.  H.  Couch 
If  Co.,  is  not  void,  when  it  appears  that  the  names  of  the  part- 
ners composing  the  firm  arejiowheresetout  in  the  proceedings. 
Couch  V.  Atkinson 633 

2.  Fi.  fa.  against  stipulators  in  admiralty. — In  an  action  against  a 
,    steamboat  under  the  act  of  1844,  (Session  Acts  1843-4,  p.  98,) 

if  the  plaintiff  recovers  a  judgment,  the  statute  fastens  a  lien 
on  the  boat,  and  also  authorizes  an  execution  against  the  stipu- 
lators in  the  replevin  bond. — Hunter  v.  McCraw 518 

3.  Equity  of  redemption  not  subject  to  levy  and  sale  at  law. — While 
the  act  of  1820,  (Clay's  Digest,  350,  §  31,)  providing  that  "the 
equitable  title  or  claim  to  land  or  other  real  estate  "  should  "  be 
liable  to  the  payment  of  debts,  by  suit  in  chancery,  and  not 
otherwise,"  was  of  force,  an  equity  of  redemption  in  mortgaged 
lands  could  not  be  sold  under  execution  at  law  against  the 
mortgagor,  issued  on  a  judgment  which  was  rendered  after  the 
law-day  of  the  mortgage.  (Changed  by  section  2455  of  the 
Code.) — Paulling  v.  Barron,  Meade  &  Co 9 

EXECUTORS  ANt)  ADMINISTRATORS. 

1.  Jurisdiction  of  probate  court  to  grant  administration. — The  juris- 
diction of  the  probate  court,  in  the  matters  of  the  grant  of  let- 
ters testamentary  and  of  administration,  and  of  orphans'  busi- 
ness, is  founded  on  constitutional  provisions,  (Art.  V.  ^  9,)  and 
is  original,  general,  and  unlimited. — Ikelheimer  v.  Chapman's 
Adm'rs 676 
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2.  Validity  of  grant  of  administration. — An  order  of  the  probate 
court,  granting  letters  of  administration  de  bonis  non,  cannot  be 
held  void,  in  a  collateral  proceeding,  because  it  does  not  show 
the  appointment  and  removal,  resignation  or  death  of  the  ad- 
ministrator in  chief 676 

3.  Same — It  is  essential  to  the  validity  of  a  grant  of  administra- 
tion de  bonis  non,  that  the  office  should  be  vacant,  at  the  time  of 
the  appointment,  by  the  death,  resignation  or  removal  of  the 
preceding  administrator. — Wyatt's  Adm'r  v.  Rambo 363 

4.  Letters  of  administration  presumptive  evidence  of  intestate's  death. 
Letters  of  administration  are  prima-facie  evidence  of  the  intest- 
ate's death,  and  that  he  died  intestate. — Sims  v.  Boynton 353 

5.  Resignation  of  feme  covert  administratrix. — A  married  woman,  to 
whom  letters  of  administration  were  granted  while  sole,  may 
resign  her  administration  in  the  mode  prescribed  by  the  statute, 
(Clay's  Digest,  222,  |  9,)  without  the  concurrence  of  her  hus- 
band ;  and  her  resignation  necessarily  terminates  that  of  her 
husband. — Wyatt's  Adm'r  v.  Rambo 363 

■6.  How  administrator  may  declare. — An  administrator,  suing  indi- 
viduallj'^,  may  recover  on  proof  of  his  intestate's  title,  and  of 
his  own  prior  possession  in  his  official  capacity. — Sims  v.  Boyn- 
ton    353 

7.  Same. — Under  a  complaint  in  detiniie  by  an  administrator  indi- 
vidually, a  recovery  cannot  be  had  on  proof  of  title  in  his 
representative  capacity  to   slaves  of  which  he  has  never  had 

the  possession. — Cox's  Adm'r  v.  McKiuney 461 

Ikelheimer  v.  Chapman • 676 

8.  Same. — The  words  "as  administrators,"  following  the  names  of 
the  plaintiffs  iri  the  marginal  statement  of  the  parties,  and  in 
the  commencement  of  the  complaint,  without  an  averment  of 
the  intestate's  name,  are  mere  surplusage,  and  do  not  indicate 
the  character  in  which  the  plaintiffs  sue. — Ikelheimer  v.  Chap- 
man    676 

9.  Authority  of  administrator  to  sell  personal  property. — In  this 
State,  an  administrator  has  no  authority  to  sell  the  personal 
property  belonging  to  his  intestate's  estate,  except  under  an 
order  of  court  in  the  cases  specified  by  law  :  the  provisions  of 
the  Code,  {^  670, 1743,  1796.)  amount  to  an  implied  abrogation 

of  his  common-law  right  to  sell 676 

10.  Mississippi  statute  forbidding  private  sales  by  administrators. 
Under  the  Mississippi  statute  of  1821,  (Hutchinson's  Miss.  Code, 
669, 1  109.)  as  shown  in  the  record  in  this  case,  a  private  sale  by 
an  administrator,  of  the  property  of  his  intestate's  estate,  is 
void. — McArthur  v.  Carrie's  Adm'r 75 

11.  Proceeds  of  void  sale  not  assets  in  hands  of  adiiinistrator . — The 
proceeds  of  the  sale  of  a  decedent's  real  estate,  made  under  an 
order  of  the  orphans'  court  which  was  void  for  want  of  juris- 
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diction,  are  not  assets  in  the  hands  of  the  administrator. — Pet- 
tit's  Adm'r  v.  Pettit's  Distributees 288 

12.  Ratification  by  distributees  of  unauthorized  sale  by  administrator. 
The  distributees'  receipt  of  property,  bought  with  the  proceeds 
of  an  unauthorized  sale  by  the  administrator,  as  a  part  of  the 
assets  of  the  intestate's  estate,  cannot  operate  a  ratification  of 
the  sale,  unless  they  were  of  lawful  age  at  the  time  they  receiv- 
ed it,  and  knew  with  what  funds  it  had  been  bought. — Mc- 
Arthur  v.  Carrie's  Adm'r . 15 

13.  Executor  not  chargeable  with  devastavit  at  suit  of  legatee  who  con- 
curred in  it. — Where  an  executor,  acting  uj^on  an  erroneous 
construction  of  the  testator's  will,  which  he,  in  common  with 
all  the  legatees,  honestly  believed  to  be  the  true  construction, 
allotted  a  share  of  the  slaves  to  the  widow, — held,  that  a  lega- 
tee, who  was  present  at  and  assented  to  the  allotment,  could 
not  hold  the  executor  liable  as  for  a  devastavit. — Colbert  v. 
Daniel 314 

14.  What  is  assets  in  the  hands  of  executor. — Where  the  testator, 
having  a  life-estate  in  certain  slaves,  purchased  an  interest  in 
the  remainder,  and  took  the  conveyance  in  the  name  of  his 
children,  his  executor  is  not  chargeable  Avith  the  hire  of  the 
slaves  after  the  termination  of  the   life  estate 314 

15.  Liability  of  joint  administrators  for  acts  of  each  other. — Where 
two  administrators  give  a  joint  bond  for  the  performance  of 
their  duties,  each  is  liable  foi*  the  acts  and  defaults  of  the  other, 
unless  the  bond  itself  shows  that  they  did  not  intend  to  become 

so  bound. — Pearson  v.  Darrington 227 

16.  Liability  for  negligence  in  defending  suit. — An  administrator  is 
chargeable  with  the  amount  of  the  proceeds  of  the  sale  of  cot- 
ton, shipped  by  the  intestate  in  his  lifetime  to  meet  a  note  held 
by  a  foreign  creditor,  on  proof  that  he  suffered  a  judgment  to 
go  against  him,  in  fivor  of  such  creditor,  for  the  entire  amount 
of  the  note,  when  there  was  among  the  intestate's  papers  a  let- 
ter from  the  creditor,  which  showed  that,  after  deducting  the 
amount  due  on  the  note  from  the  proceeds  of  the  sale  of  cotton, 
there  was  a  balance  in  the  intestate's  favor 221 

17.  Agent's  compensation  not  allowed  as  credit. — An  administrator 
has  no  authority  to  appoint  an  agent  at  any  particular  place,  to 
receive  claims  against  the  estate,  give  receipts,  &c. ;  conse- 
quently, he  will  not  be  allowed  a  credit  for  compensation  paid 

to  such  agent 227 

18.  Damages  for  conversion  of  slaves. — Where  an  administrator 
is  enjoined  in  equity  from  removing  or  disposing  of  slaves 
which  he  had  bought  at  his  own  sale,  made  under  an  order 
of  the  orphans'  court  after  the  settlement  of  the  estate 
had  been  removed  into  chancery ;  and,  notwithstanding  the 
injunction,  afterwards  carries  oflFand  sells  a  portion  of  tliem, — 
he  is  chargeable,  on  final  hearing,  the  sale  being  set  aside  by 
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the  chancellor,  with  the  value  of  these  slaves  at  the  time  they 
were  so  disposed  of  by  him 227 

19.  Liability  for  devastavit. — An  administrator  is  chargeable  with 
the  value  of  wood  cut  from  the  lands  of  the  estate  by  the  dece- 
dent's widow,  after  "she  had  dissented  from  the  will,  without 
objection  on  his  part,  and  with  the  value  of  the  slaves,  horses 
and  wagons  employed  by  her  in  transporting  it  to  market ;  and 
this,  notwithstanding  an  indefinite  portion  of  the  proceeds  of 
sale  was  appropriated  by  the  widow  to  the  benefit  of  the  chil- 
dren    227 

20.  Expenses  connected  with  administration. — An  administrator  is 
entitled  to  a  credit  for  personal  expenses,  necessarily  incurred 
by  him  in  transacting  the  business  of  his  trust ;  but  he  must 
prove  the  particular  items  of  expense,  and  cannot  claim  the 
allowance  of  a  gross  sum  without  a  specification  of  particulars,  227 

21.  Commissions  paid  for  advancing  and  accepting. — An  administra- 
tor, while  keeping  an  estate  together  under  the  directions  oi 
the  will,  has  no  authority  to  raise  money  by  acceptances  and 
advancements  by  commission-merchants,  unless  some  peculiar 
circumstances  of  the  trust  require  it^  consequently,  he  is  not 
entitled  to  a  credit,  on  settlement  of  his  accounts,  for  commis- 
sions paid  on  account  of  such  acceptances  and  advancements. .   227 

22.  Costs  of  suit  against  administrator. — An  administrator  will  be 
allowed  a  credit,  on  settlement  of  his  accounts,  for  costs  of  suit 
paid  under  a  judgment  recovered  against  him  by  a  creditor  of 
the  intestate,  when  it  does  not  appear  that,  in  failing  to  pay  the 
debt  without  suit,  he  was  guilty  of  any  negligence,  bad  faith,  or 
other  improper  conduct  :  in  reference  to  such  matters,  much 
must  be  left  to  the  discretion  of  the  administrator 227 

23.  Same. — An  administrator  is  entitled  to  a  credit  for  costs  and 
reasonable  expenses  incurred  by  him  in  an  appellate  court,  to 
which  he  removed  an  action  at  law  after  judgment  had  been 
rendered  against  him,  and  afterwards  in  equity,  where  he  sought 
to  enjoin  the  judgment,  when  it  appears  that  he  acted  under 
the  advice  of  counsel,  and  finally  effected  a  favorable  compro- 
mise of  the  suit 227 

24.  Same. — But  the  commissions  of  the  sheriflf  or  marshal,  for 
collecting  the  judgment  under  execution,  are  not  a  proper 
credit,  when  it  is  shown  that,  at  the  time  the  execution  was 
issued,  the  administrator  had  funds  in  his  hands  sufficient  to 
pay  the  judgment 227 

25.  Administratofs  counsel  fees  on  final  settlement. — An  administra- 
tor cannot  complain  on  error  of  the  refusal  of  the  chancellor, 
on  final  settlement  of  his  accounts  at  the  instance  of  the  distrib- 
utees, to  allow  him  a  credit  for  counsel  fees  incurred  on  the 
settlement,  when  it  appears  that  the  vouchers  presented  by  him 
■we're  for  his  counsel's  entire  services  in  the  suit,  although  a 
great  portion  of  the  litigation  was  the  result  of  his  own  fault. .  227 


784 mPEX. 

EXECUTORS  AND  ADMINISTRATORS— continued. 

26.  Repairs  of  carriage. — An  administrator  is  entitled  to  a  credit 
for  the  payment  of  an  account  for  repairing  a  family  carriage, 
■which  the  condition  of  the  estate  authorized  him  to  retain  for 
the  use  of  the  testator's  family,  while  keeping  the  estate 
together  under  the  directions  of  the  will. 227 

27.  Sufficiency  of  proof  to  entitle  administrator  to  credit  for  payment 
of  debt. — Evidence  which  would  be  sufficient  to  authorize  a  re- 

_  covery  against  an  administrator,  in  an  action  at  law  \>j  a  cred- 
itor of  the  intestate,  is  sufficient  to  entitle  the  administrator, 
on  settlements  of  his  accounts,  to  a  credit  for  the  payment  of 
the  debt 227 

28.  Same. — To  entitle  an  administrator  to  the  allowance  of  a  credit 
for  a  payment  made  by  him,  he  must  prove  not  only  the  pay- 
ment, but  also  the  correctness  of  the  demand 227 

29.  Release  of  administrator  by  distributee. — A  release,  executed  to 
an  administrator  by  one  of  the  distributees  of  the  estate,  after 
the  institution  of  a  suit  in  equity  for  the  settlement  of  the  es- 
tate, discharging  the  administrator  from  all  actions,  debts,  duties 
and  demands,  both  at  law  and  in  equity,  imports  a  consideration 
when  under  seal,  and  is  a  complete  defense  to  the  administra- 
tor against  the  rendition  of  a  money  decree  in  favor  of  such 
distributee 227 

30.  Interest. — An  administrator  is  chargeable  with  interest,  on  set- 
tlement of  his  accounts  in  equity,  notwithstanding  he  makes 
the  statutory  affidavit  respecting  the  use  of  the  funds  of  the 
estate,  when  it  is  shown  that  he  either  appropriated  the  funds 
of  the  estate  to  his  own  private  use,  or  to  some  other 
illegal  purpose,  or  kept  them  in  his  hands  unemployed  while 
outstanding  debts  against  the  estate  were  drawing  interest ; 
and  he  is  also  entitled  to  a  credit  for  interest  on  his  disburse- 
ments   227 

31.  Same. — On  the  settlement  of  an  administrator's  accounts  in 
equity,  the  chancellor  should  decree  interest  on  the  balance  re^ 
ported  against  him  by  the  master,  from  the  day  up  to  which 
the  master  computed  interest,  until  the  rendition  of  the  final 
decree. — Pettit's  Adm'r  v.  Pettit's  Distributees 288 

32.  Compensation  of  administrator. — If  an  administrator  is  not 
shown  to  have  been  guilty  of  any  willful  default  or  gross  negli- 
gence, resulting  in  loss  to  the  estate,  he  is  entitled  to  the  cus- 
tomary compensation  ;  which  is,  for  services  rendered  prior  to 
the  passage  of  the  act  of  1841,  five  per  cent,  on  the  amount  of 
his  receii)ts,  and  half  that  per  cent,  for  his  disbursements;  and 
from  the  passage  of  the  act  of  1841  to  the  adoption  of  the 
Code,  an  annual  compensation,  to  be  determined  by  the  labor 
performed,  the  responsibility  involved,  and  the  value  of  the 
estate. — Pearson  v.  Darrington 227 

33.  Same. — An  administrator's  willful  violation  of  duty,  in  remov- 
ing beyond  the  jurisdiction  of  the  chancellor,  notwithstanding 
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the  pendency  of  an  injunction  against  their  removal,  slaves 
which  ho  had  purchased  at  a  sale  under  an  order  of  the  or- 
phans' court,  which  sale  was  set  aside  by  the  chancellor,  and 
his  failure  to  comply  with  a  subsequent  order  requiring  him  to 
bring  them  back  again,  forfeit  his  right  to  future  compensa- 
tion     22T 

34.  Liability  of  sureties  on  general  administration  bond. — The  siire- 
ties  on  a  general  administration  bond,  conditioned  as  by  law 
required,  are  liable  for  the  waste  or  misapplication  by  their 
principal  of  money  arising  from  the  proceeds  of  a  valid  sale  of 
the  decedent's  lands,  which  went  into  his  hands  on  his  execu- 
tion of  the  special  bond  required  by  the  statute  under  which 
the  sale  was  made  ;  it  appearing  that  the  sureties  on  such  spe- 
cial bond,  in  consequence  of  the  failure  of  the  final  decree  to 
direct  the  application  of  the  money  arising  from  the  sale,  are 
not  liable  for  its  waste  or  misapplication. — Pettit  v.  Pettit. . . ,  .   288 

35.  Statutory  judgment  against  administrator  for  costs,  in  malicious 
action,  not  enjoined. — A  statutory  judgment  for  costs  against  an 
administrator  individually,  after  the  return  of  an  execution  de 
bonis  intestatis  'no  property  found,'  will  not  be  enjoined  in 
equity  on  account  of  the  insolvency  of  his  intestate's  estate, 
when  it  appears  that  the  action  at  law  was  instituted  by  him 
maliciously  and  without  reasonable  or  probable  cause. — Rey- 
nolds V.  Carter 444 

FERRY. 

1.  Franchise  of  Jerry  conferred  by  license  or  grant, — Under  the  stat- 
utes of  this  State,  from  the  year  1820  up  to  the  present  time,  the 
right  to  keep  a  public  ferry  for  toll  has  been  a  franchise  which 
could  not  be  exercised  without  license  or  legislative  grant,  and 
the  unauthorized  exercise  of  which  has  been  prohibited  under 

a  penalty. — Milton  v.  Haden 30 

2.  Presumption  of  fen-y  license  from  user  for  twenty  years. — The 
right  to  the  exercise  of  a  ferry  franchise,  when  collaterally  as- 
sailed, may  be  presumed  from  its  uninterrupted  use  for  twenty 
years  ;  and  when  the  fact  of  such  continixous  user  has  been 
established,  the  presumption  therefrom  arising  is  not  impaired 
by  proof  that  there  was  no  license  or  legislative  grant  of  the 
franchise 30 

FRAUD. 
See  Chancery,  20,  21.  '' 

Deeds,  4,  10. 

HUSBAND  AND   WIFE. 

1.  Husband's  interest  in  wife's  personal  property  in  possession. — If  a 
widow,  having  a  life  estate  in  slaves,  marries  a  second  time,  her 
interest  vests  in  her  husband  at  common  law  ;  and  on  his  death, 
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living  his  wife,  is  assets  in  the  liands.of  his  executor.— Colbert 

V.  Daniel 314 

2.  Husband's  right  to  reduce  wife's  choses  in  action  to  possession. — The 
wife  cannot,  by  any  proceeding  recognized  and  enforced  in  a 
court  of  law,  deprive  the  husband  of  his  common-law  right  to 
reduce  to  possession  during  coverture  her  choses  in  action; 
consequently,  in  an  action  brought  by  husband  and  wife  jointly, 
to  recover  slaves  belonging  to  the  wife,  the  facts  that  they  were 
living  separate  and  apart  from  each  other,  and  that  the  suit  was 
prosecuted  against  the  wishes  of  the  wife,  are  irrelevant  and 
immaterial. — Thrasher  v.  Ingram 645 

3.  HusbamVs  marital  rights. — The  husband's  marital  rights  attach 
to  a  slave  in  which  his  wife  has  a  vested  remainder,  when  the 
slave  is,  at  the  time  of  the  marriage,  in  the  possession  of  the 
tenant  for  life  with  the  assent  of  the  executor  ;  secus,  if  the 
slave,  at  the  lime  of  the  marriage,  is  in  the  possession  of  a  third 
person,  who  claims  adversely  to  the  wife  under  a  purchase  from 
the  tenant  for  life 645 

4.  Authority  of  husband,  as  trustee  of  wife,  to  submit  to  arbitration. 
Where  lands  are  conveyed  by  deed  to  a  married  woman,  for  her 
sole  and  separate  use,  and  her  husband  is  appointed  by  the 
deed  "  trustee  to  manage  said  property  for  the  sole  use  and 
benefit  of  her  and  her  heirs,"  he  has  no  power  as  such  trustee, 
against  the  consent  of  his  wife,  to  submit  to  arbitration  a  con- 
troversy with  a  third  person  who  claims  a  right  to  cut  timber 

on  the  lands. — Thomas  v.  James 723 

5.  Charge  on  wife's  separate  estate  not  created  by  husband. — Tlie  wife's 
separate  estate,  created  by  deed,  cannot  be  subjected  in  equity 
to  the  payment  of  services  rendered  under  a  contract  with  the 
husband,  who  was  acting  trustee,  in  ditching  the  lands  belong- 
ing to  such  separate  estate,  even  after  the  return  of  "  no  prop- 
erty found"  on  an  execution  against  the  husband. — Mulhall  v. 
Williams  and  Wife  489 

6.  Husband's  liability  for  necessaries  furnished  to  wife. — The  husband 
is  liable  for  necessaries  furnished  to  the  wife,  while  living  sep- 
arate and  apart  from  him  by  voluntary  agreement,  if  the  allow- 
ance which  he  makes  for  her  is  not  suitable  to  his  fortune  and 
condition  in  life  ;  but,  if  the  articles  are  bought  on  a  credit,  and 
charged  to  the  wife,  this  is  sufficient,  at  least  prnna /a«e,  to 
show  that  the  credit  was  given  to  her,  and  not  to  the  husband. 
Pearson  v.  Darrington 22  < 

7.  Liabilitij  of  husband  for  wife's  counsel  fees  as  necessaries. — Neither 
the  husband  nor  his  administrator  can  be  charged  in  an  action 
at  law,  as  on  an  implied  contract,  for  the  wife's  counsel  fees,  in- 
curred in  a  suit  instituted  by  her  for  a  divorce  and  the  enforce- 
ment of  a  marriage-settlement 227 

8.  Allowance  by  chancellor  of  wife's  coxmsel  fees  in  divorce  suit. — In  a 
diyorce  suit,  instituted  by  the  wife,  the  chancellor  may  require 
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her  husband  to  pay  her  counsel  foes  ;  but,  where  the  bill  also 
seeks  the  enforcement  of  a  marriage-settlement,  and,  on  the 
death  of  the  husband,  is  revived  against  his  personal  repre- 
sentative, an  order  for  the  allowance  of  the  wife's  counsel  fees 
cannot  afterwards  be  made,  since  the  death  of  the  husband 
abates  the  suitso  far  as  it  seeks  a  divorce 227 

9.  When  husband  must  sue  alone. — For  the  recovery  of  slSves  be- 
longing to  the  wife's  separate  estate  created  by  deed,  the  right 

'  of  action  (Code,  ^  2131)  is  in  the  husband  alone,  when  it  appears 
that  no  trustee  was  appointed  by  the  deed,  and  that  the  hus- 
band had  possession  of  the  slaves  for  several  years  under  the 
deed. — Pickens  and  Wife  v.  Oliver 626 

10.  Liability  of  vjife's  separate  estate  for  articles  of  comfort  and  sup- 
port of  the  household. — The  liability  of  the  wife's  separate  estate, 
"for  articles  of  comfort  and  support  of  the  household,"  (Code, 
§  1987,)  is  limited  to  the  property  owned  by  her  at  the  time  the 
contract  is  made. — Ravisies  and  Wife  v.  Stoddart  &  Co 599 

11.  Form  of  judgment  against  husband  and  wife. — In  an  action 
against  husband  and  wife,  seeking  to  subject  the  wife's  separate 
estate  to  the  paj'ment  of  "  articles  of  comfort  and  support  of 
the  household,"  (Code,^  1987,)  the  judgment  against. the  hus- 
band should  be  personal,  to  be  enforced  by  execution  ;  but,  as 
.against  the  wife,  the  judgment  must  specify  the  property  found 
subject  to  the  plaintiff's  demand,  and  order  its  sale  by  the  sher- 
iff.    (Stone,  J.,  dissenting.) 599 

12.  Provisions  of  Code  not  applicable  to  separate  estates  created  by 
deed. — The  provisions  of  the  Code,  (^|  1981-97,)  respecting  the 
separate  estates  of  married  women,  do  not  apply  to  separate 
estates  ci-eated  by  deed,  either  before  or  since  the  adoption  of 
the  Code. — Cannon  v.  Turner 483 

13.  When  action  lies  not  against  wife. — Under  the  provisions  of  the 
Code,  (§1  1987,  2131,)  an  action  at  law  does  not  lie  against  a 
married  woman,  eitlier  before  or  after  the  death  of  her  husband, 
to  subject  her  separate  estate  created  by  deed  to  the  payment 

of  necessary  articles  of  family  supply 483 

14.  Bequest  to  married  woman  construed  not  to  create  separate  estate. 
A  clause  in  a  will,  bequeathing'  real  and  personal  property  to 
the  testator's  several  daughters,  and  directing  that  the  respect- 
ive shares  "  shall  vest  absolutely  in  them  and  their  respective 
heirs  of  their  bodies  forever,"  does  not  create  a  separate  estate 
in  a  daughter  who  was  married  at  the  date  of  the  will. — John- 
son's Adm'r  v.  Johnson 637 

15.  When  feme  covert  may  come  into  equity  for  protection  of  separate 
estate. — A  married  woman,  having  a  separate  estate  created  by 
deed,  cannot  come  into  equity  against  an  execution  creditor  of 
her  husband,  to  enjoin  the  sale  of  a  slave  which  belonged  to 
her  separate  estate,  and  which  she  had  conveyed  to  her  chil- 
dren.— Flanagan  v.  State  Bank 508 
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16.  Feme  covert's  power  to  make  will.— A  married  woman,  owning 
a  separate  estate,  wliether  created  by  contract  or  by  statute, 
may  dispose  of  it  by  will. — Mosser  v.  Mosser's  Ex'r 551 

17.  Resignation  of  feme  covert  administratrix. — A  married  woman, 
to  whom  letters  of  administration  were  granted  while  sole,  may 
resign  her  administration  in  the  mode  prescribed  by  the  statute, 
(Clay's  Digest,  222,  g  9,)  without  the  concurrence  of  her  hus- 
band ;  and  her  resignation  necessarily  terminates  that  of  her 
husband. — Rambo  v.  Wyatt's  Adm'r 363 

18.  Modification  of  ante-nuptial  contract. — Husband  and  wife  may, 
by  subsequent  agreement  founded  on  sufficient  consideration, 
modify  an  ante-nuptial  contract,  containing  a  stipulation  on  the 
part  of  the  husband  that  the  persons  to  whom  the  wife  might 
bequeath  her  property  might  possess  and  enjoy  it;  and  an 
agreement  between  them,  to  the  effect  that  the  husband  should 
possess  her  land  during  his  life,  in  consideration  of  valuable 
improvements  thereon  erected  by  him,  is  a  modification,  pro 
/a)jfo,  of  the  ante-nuptial  contract. — Booker  v.  Booker's  Adm'r,  473 

19.  Validity  of  post-nuptial  contract. — A  feme  couerf,  having  a  sep- 
arate estate  secured  by  ante-nuptial  settlement,  with  absolute 
power  of  disposition  over  it,  may  enter  into  a  contract  with  her 
husband,  to  the  effect  that  he  should  possess  the  land  during  his 
life,  in  consideration  of  valuable  improvements  thereon  to  be 
erected  by  him 473 

INDIAN  RESERVATIONS. 

1.  Construction  of  treaty  of  1832  hettoeen  United  States  and  the  Chick- 
asaw Indians. — The  treaty  of  1832  between  the  United  States  and 
the  Chickasaw  Indians,  with  the  supplementary  and  explanatory 
articles,  (U.  S.  Statutes  at  large,  vol.  7,  pp.  381-90.)  did  not  in- 
vest the  reservees  with  the  title  to  the  reserved  lands,  but  clearly 
prohibited  each  reservee  from  selling  or  leasing  his  reservation. 
Pettit's  Adm'r  v.  Pettit's  Distributees 288 

2.  Validity  of  contract  for  sale  or  lease  of  Indian  reservation. — A  con- 
tract between  a  Chickasaw  Indian,  who  was  entitled  to  a  res- 
ervation under  the  treaty  of  1832,  and  a  white  person,  by  which 
the  former,  in  consideration  of  a  specified  sum,  part  of  which 
was  paid  in  cash  at  the  time  the  contract  was  made,  agreed  to 
sell  his  reservation  to  the  latter,  in  the  event  of  the  treatj'^  being 
80  modified  as  to  allow  the  sale,  and,  "  in  case  there  is  no  alter- 
ation of  the  treaty,"  to  let  the  latter  "  have  the  use  and  benefit 
of  the  said  lands  for  two  years,  free  of  rent," — is  void,  because 
contrary  to  the  provisions  and  policy  of  the  treaty  of  1832.  288 

INSOLVENT   DEBTORS. 

1.  Constitutionality  of  Louisiana  insolvent  laws. — The  insolvent  laws 
of  Louisiana,  so  far  as  they  operate  to  discharge  the  person  and 
after-acquired  property  of  the  debtor  from  liability  on  any 
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contract  made  since  their  enactment  with  a  resident  citizen  of 
that  State,  are  not  violative  of  any  provision  of  the  constitution  , 
of  the  United  States.— Wilson  v.  Matthews,  Finley  &  Co 332 

2.  Construction  of  Louisiana  insolvent  laivs,  and  effect  of  discharge 
under  them. — A  surrender  under  the  insolvent  laws  of  Louisiana, 
although  it  may  not  affect  the  rights  of  a  foreign  attaching  cred- 
itor who  does  nothing  to  forfeit  his  territorial  immunity,  passes 
to  the  assignee,  or  syndic,  all  the  personal  property  owned  by 
the  debtor  at  the  time  of  the  application,  whether  in  that  State 
or  elsewhere  :  the  discharge,  which  relates  back  to  the  time  of 
the  surrender,  releases  the  person  of  the  debtor,  with  all  his 
subsequent  acquisitions  of  property,  from  liability  for  existing  " 
debts  due  to  resident  creditors  ;  and  any  resident  creditor,  who 
proved  his  debt,  and  otherwise  participated  actively  in  the  pro- 
ceedings, is  precluded  from  filing  a  bill  in  equity  in  this  State, 
to  attach  bank-stock  standing  in  the  debtor's  name,  the  certifi- 
cates of  which  were  surrendered  to  the  syndic,  but  which, 
under  the  rules  of  the  bank,  could  only  be  assigned  by  transfer 
on  its  books 332 

INSOLVENT  ESTATES. 

1.  Filing  claims. — A  claim  on  which  a  suit  is  pending  when  the 
debtor's  estate  is  declared  insolvent,  must  be  filed  like  other 
claims,  (Code,  §  1847,)  within  nine  months  after  the  declaration 
of  insolvency.  (Walker,'  J.,  dissenting.) — Murdock  v.  Rosseau's 
Adm'r 611 

2.  Effect  of  failure  to  file  claim. — A  claim  against  an  insolvent 
estate,  not  filed  within  the  time  required  by  law,  (Code,  g  1847,) 

is  "  forever  barred,''  and  destroyed  as  a  subsisting  debt 611 

3.  Revivor  of  decree  barred  by  declaration  of  insolvency,  and  failure 
to  file  claim. — A  decree  against  the  personal  representative  of  a 
deceased  executor,  under  the  act  of  1854,  (Session  Acts  1853-4, 
p.  24,)  cannot  be  revived  after  the  estate  of  the  deceased  execu- 
tor has  been  declared  insolvent,  not  having  been  filed  as  a  claim 
against  the  estate  as  ordinary  claims  are  required  to  be  filed. 
Sharp's  Ex'rs  v.  Herrin's  Adm'r 502 

4.  And  by  rejection  of  claim  because  not  filed  in  time. — The  disallow- 
ance of  such  decree  by  the  probate  court,  as  a  claim  against  the 
estate  of  the  deceased  executor,  on  the  ground  that  it  was  not 
filed  within  the  time  required  by  law,  is  a  bar  to  the  revivor. . .   502 

5.  And  by  final  settlement  and  discharge  of  personal  representatives. 
The  revivor  of  such  a  decree  is  also  barred  by  the  final  settle- 
ment and  discharge  of  the  personal  representatives  of  the  de- 
ceased executor,  after  the  declaration  of  insolvency,  and  the  con- 
tinuance of  one  of  them  as  the  representative  of  the  estate,  to 
whom  the  assets  were  delivered 502 
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1.  Construction  of  policy  as  to  value  of  interest  owned  by  assured  in 
determining  right  of  abandonment . — Under  a  policy  providing 
that  the  assured  shall  not  have  the  right  to  abandon,  as  for  a 
total  loss,  "  unless  the  injury  sustained  be  equivalent  to  fifty 
per  cent,  on  the  value  of  the  interest  owned  by  the  assured,"  the 
actual  value  of  the  vessel  when  repaired,  at  the  port  of  repairs, 
and  not  the  agreed  value  named  in  the  policy,  is  the  standard 
with  which  the  cost  of  repairs  is  to  be  estimated  in  determin- 
ing the  right  of  abandonment. — Insurance  Companies  v.  Good- 
man    108 

2.  When  abandonment  maybe  made  for  constructive  total  loss. — When 
the  condition  of  an  insured  vessel,  which  has  been  sunk  from 
striking  a  snag,  is  such  as  to  produce,  in  the  minds  of  practical 
and  reasonable  men  generally,  the  opinion  that  she  probably 
cannot  be  raised  and  repaired  at  a  cost  of  less  than  half  her 
value  at  the  port  of  repairs,  the  assured  may  abandon  as  for  a 
constructive  total  loss  ;  and  the  fact  that  the  vessel  is  after- 
wards raised  and  repaired,  at  a  cost  of  less  than  half  her  value, 
does  not  prove  that  he  had  no  right  to  abandon 108 

3.  Validity  of  offer  of  abandonment. — Where  the  mortgagor  of  an 
insured  vessel,  which  has  been  sunk,  makes  an  offer  to  abandon, 
under  circumstances  which  authorize  an  abandonment ;  and  the 
underwriters,  knowing  of  the  existence  of  the  mortgages,  do 
not  reject  the  abandonment  on  account  of  the  mortgagor's  want 
of  authority  to  make  it ;  and  the  mortgagee  soon  afterwards 
assents  to  the  abandonment,  while  the  vessel  is  still  at  the  dis- 
posal of  the  underwriters,  and  informs  them  of  his  assent  and 
approval, — the  underwriters  are  precluded  from  objecting  to 
the  validity  of  the  offer  of  abandonment  on  account  of  the  mort- 
gagor's want  of  authority  to  make  it 108 

4.  Same. — A  parol  abandonment  is  sufficient;  and,  if  rightfully 
made,  cannot  be  forfeited  by  any  subsequent  event  without  the 
assent  of  the  assured 108 

5.  Implied  revocation  of  abandonment. — After  the  mortgagor  of  an 
insured  boat  has  made  a  valid  offer  of  abandonment,  on  account 
of  a  constructive  total  loss,  and  the  mortgagee  has  ratified  and 
assented  to  it,  the  mere  fact  that  the  latter  subsequently  sells 
the  boat  under  his  mortgage,  after  she  has  beea  raised  and  re- 
paired by  the  underwriters,  who  have  given  notice  to  the  assur- 
ed that  they  will  no  longer  be  responsible  for  her,  does  not 
operate  as  a  waiver  or  revocation  of  the  abandonment  so  far  as 
the  mortgagor  is  concerned 108 

6.  Election  nf  underwriters  to  interpose  for  recovery  and  repair  of 
vessel. — Where  several  policies  on  a  vessel  have  been  effected 
with  different  insurance  companies,  one  of  which  secures  to 
the  underwriters  the  election,  in  the  event  the  assured  fails  or 
neglects  to  adopt  prompt  and  efficient  measures  for  the  recovery 
of  the  vessel,  "  to  interpose  and  recover  said  boat,  and  cause 
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the  same  to  be  repaired,"  &c.,  this  provision  cannot  enure  to 
the  benefit  of  the  other  underwriters,  when  sued  for  a  teclinical 
total  loss,  especially  M'hen  the  election  has  not  been  exercised 
by  the  insurers  to  whom  it  was  reserved. 108 

INTEREST. 
See  Executors  and  Administrators,  30,  31. 

JUDGMENTS,  AND  DECREES. 

1.  What  constitutes  final  decree. — A  decree  which  leaves  unsettled 
the  equities  relating  to  two  items  of  account,  as  to  which  a  refer- 
ence is  ordered,  is  not  final,  although  it  ascertains  and  deter- 
mines all  the  other  equities  of  the  case. — Garner  v.  Prewitt.  . .     13 

2.  Validity  of  judgment  as  affected  by  fraud  on  jurisdiction. — A  pro- 
ceeding by  garnishment,  instituted  by  a  judgment  creditor  in 
the  district  court  of  the  United  States,  may  be  defeated  by  plea 
to  the  jurisdiction,  on  the  ground  that  the  plaintiff  is  a  resident 
of  this  State,  or,  if  a  non-resident,  that  he  has  no  beneficial  in- 
terest in  the  suit,  and  that  his  name  is  fraudulently  used,  the 
real  plaintiff  being  a  resident  of  this  State  ;  but,  if  the  garnishee 
fails  to  interpose  either  of  these  defenses,  the  judgment  against 
him  is  valid. — Pearce  v.  Winter  Iron-Works 68 

3.  Validity  of  decree  of  orphans'  court  against  personal  representative 
of  foreign  administrator. — A  decree,  rendered  by  an  orphans' 
court  of  this  State,  against  the  domestic  personal  representative 
of  a  foreign  administrator,  in  favor  of  the  "  legatees  "  of  the 
foreign  intestate,  is  void,  for  want  of  jurisdiction  of  the  subject- 
matter. — Pearson  v.  Darrington 227 

4.  Validity  of  grant  of  administration  de  bonis  non. — It  is  essential 
to  the  validity  of  a  grant  of  administration  de  bonis  non,  that  the 
office  should  be  vacant,  at  the  time  of  the  appointment,  by  the 
death,  resignation  or  removal  of  the  preceding  administrator. 
Rambo  v.  Wyatt's  Adm'r 363 

5.  Same. — An  order  of  the  probate  court,  granting  letters  of  ad- 
ministration de  bonis  non,  cannot  be  held  void,  in  a  collateral 
proceeding,  because  it  does  not  show  the  appointment  and  re- 
moval, resignation  or  death  of  the  administrator  in  chief. — Ikel- 
heimer  v.  Chapman's  Adm'r 676 

6.  Annual  settlements. — Partial  or  annual  settlements  of  an  admin- 
istrator's accounts,  made  prior  to  the  adoption  of  the  Code, 
without  notice  to  the  parties  interested,  are  not  evidence  for  the 
administrator  on  final  settlement. — Pearson  v.  Darrington 227 

7.  Form  of  judgment  on  voluntary  nonsuit. — If  the  plaintiff  in  detinue 
suffers  a  voluntary  nonsuit,  the  court  can  only  render  a  judgment 

for  costs  for  the  defendant. — Savage  v.  Gunter 467 

'8.  Conclusiveness  of  judgment  of  nonsuit  on  question  of  .ownership. 
If  the  plaintiff  in  an  action  of  detinue  suffers  a  voluntary  non- 
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suit,  the  judgment  is  not  conclusive  on  him,  in  a  subsequent 
action  on  the  bond,  as  to  the  question  of  ownership 467 

9.  Presumption  in  favor  of  validity  of  foreign  judgment. — A  tran- 
script of  a  foreign  judgment,  rendered  by  a  court  of  general 
jurisdiction  at  a  special  term,  and  properly  certified  under  the 
acts  of  congress,  is  primafacie  evidence  of  a  valid  judgment, 
although  the  record  does  not  show  an  affirmative  compliance 
with  the  statutory  requisitions  authorizing  special  terms  :  the 
courts  of  this  State  will  presume,  in  the  absence  of  evidence  to 
the  contrary,  that  the  requisitions  of  the  statute  were  complied 
with. — McLendon  v.  Dodge  &  McKay , 491 

10.  Decree  against  executors  personal  representative  may  be  revived. 
A  decree  of  the  probate  court  against  the  personal  representa- 
tives of  a  deceased  executor,  under  the  act  of  1854,  (Sess.  Acts 
1853-4,  p.  24,)  may  be  revived  by  scire  facias,  when  no  execu- 
tion was  issued  on  it  within  a  year  after  its  rendition. — Sharj)'s 
Ex'rs  V.  Herrin's  Adm'r 502 

11.  Revivor  barred  by  declaration  of  insolvency,  and  failure  to  file 
claim. — Such  a  decree  cannot  be  revived  after  the  estate  of  the 
deceased  executor  has  been  declared  insolvent,  not  having 
been  filed  as  a  claim  against  the  estate  like  ordinary  claims  are 
required  to  be  filed 502 

12.  And  by  rejection  of  claim  because  not  filed  in  time. — The  disallow- 
ance of  such  decree  by  the  probate  court,  as  a  claim  against  the 
estate  of  the  deceased  executor,  on  the  ground  that  it  was  not 
filed  within  the  time  required  bylaw,  is  a  bar  to  the  revivor. .  .   502 

13.  And  by  final  settlement  and  discharge  of  personal  representatives. 
The  revivor  of  such  a  decree  is  also  barred  by  the  final  settle- 
ment and  discharge  of  the  personal  representatives  of  the 
deceased  executor,  after  the  declaration  of  insolvency,  and  the 
continuance  of  one  of  them  as  the  representative  of  the 
estate,  to  whom  the  assets  were  delivered 502 

14.  Form  of  judgment  against  husband  and  wife. — In  an  action 
against  husband  and  wife,  seeking  u>  subject  the  wife's  separate 
estate  to  the  payment  of  "  articles  of  comfort  and  support  of  the 
household,"  (Code,  §  1987,)  the  judgment  against  the  husband 
should  be  personal,  to  be  enforced  by  execution  ;  but,  as  against 
the  wife,  the  judgment  must  specify  the  property  found  subject 
to  the  plaintiff's  demand,  and  order  its  sale  by  the  sheriflf. 
(Stone,  J.,  dissenting.) — Ravisies  v.  Stoddart  &  Co 599 

15.  Amendment  of  judgment  nunc  pro  tunc. — An  entry  on  the  trial 
docket,  in  the  handwriting  of  the  presiding  judge,  in  these 
words  :  "  Plaintiff  takes  a  non-suit,  which  is  set  aside  on  pay- 
ment of  costs,"  is  sufficient  to  authorize  an  amendment  of  the 
judgment,  mine  pro  tunc,  at  a  subsequent  term,  so  as  to  show 
that  the  nonsuit  was  set  aside  on  the  payment  of  costs. — Sims 

V.  Boynton 353 

16.  Judgment  corrected  and  affirmed. — In  detinue,  a  judgment  on 
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verdict  for  the  plaintiff,  "that  he  recover  of  said  defendant 
the  said  slaves,"  (naming  them,)  "and,  on  the  failure  of  said 
defendant  to  deliver  said  slaves  to  plaintiff  when  said  plaintiff 
demands  them,  then  that  said  plaintiff  have  and  recover  of  said 
defendant  the  said  sum  of  $3,450,  his  damages  so  assessed  by 
the  jury," — though  not  in  the  proper  form,  will  be  corrected 
on  error,  and  affirmed. — Rambo  v.  Wyatt's  Adm'r 363 

JURISDICTION. 

1.  Of  Federal  courts  as  affected  by  residence  of  parties. — That  the 
plaintiff  and  defendant  are  both  citizens  of  the  State  in  which 
the  suit  is  brought,  is  good  matter  for  plea  to  the  jurisdiction 
of  the  district  court  of  the  United  States ;  but  a  judgment  of 
that  court  cannot  be  collaterally  assailed,  or  treated  as  a  nullity, 
on  account  of  its  want  of  jurisdiction  on  that  ground. — Pearce 

v.  Winter  Iron-Works 68 

2.  Of  orphans'  court  to  sell  decedent's  lands. — Devised  lands  may  be 
sold,  under  an  order  of  the  orphans'  court,  (Clay's  Digest,  224, 
§  16,)  for  the  payment  of  a  decedent's  debts. — Pearson  v.  Dar- 
rington 227 

3.  &me.— Under  the  act  of  1822,  (Clay's  Digest,  224,  g  16,)  the 
orphans'  court  had  no  jurisdiction  to  order  the  sale  of  a  dece- 
dent's real  estate,  for  the  purpose  of  paying  debts  or  making 
equal  distribution,  when  the  petition  for  the  sale  failed  to  show 
that  the  decedent,  at  the  time  of  his  death,  had  or  owned  some 
right  or  interest,  either  legal  or  equitable,  in  the  lands  proposed 
to  be  sold,  which  was  in  its  nature  descendible  to  his  heirs. 
Pettit's  Adm'r  v.  Pettit's  Distributees 288 

4.  Of  probate  court  to  grant  administration. — The  jurisdiction  of 
the  probate  court,  in  the  matters  of  the  grant  of  letters  testa- 
mentary and  of  administration,  and  of  orphan's  business,  is 
founded  on  constitutional  provisions,  (Art.  V,  ^  9,)  and  is  orig- 
inal, general,  and  unlimited. — Ikelheimer  v.  Chapman 676 

5.  Of  probate  court  to  order  sale  of  personalty. — The  jurisdiction  of  the 
probate  court,  to  order  a  sale  of  the  personal  property  belong- 
ing to  a  decedent's  estate,  is  derived  solely  from  the  statute,. 
(Code,  II  1743, 1796,)  and  is  special  and  limited;  consequently, 
it  has  no  jurisdiction  to  make  an  order  of  sale,  on  the  petition 
of  the  administrator,  which  does  not  specify  the  purpose  and 
object  of  the  sale.  (Stone,  J.,  dissenting.) — Ikelheimer  v.  Chap- 
man   676 

JURORS,  AND  JURY. 

1.  Struck  jury. — The  court  is  not  required  (Code,  §  2264)  to  be 
active  in  assigning  a  struck  jury,  and  is  not  bound  to  grant  one, 
on  demand  of  either  party,  unless  the  demand  is  made  before 
the  organization  of  the  jury  is  entered   upon. — McArthur  v. 

Carrie's  Adm'r 75 

51 
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2.  Waiver  of  trial  by  jury. — On  notice  and  motion  for  a  summary 
judgment  between  co-sureties,  (Code,  |  2645,)  if  the  defendant 
does  not  appear  and  make  up  an  issue  to  be  tried  by  a  jury,  the 
court  may  receive  proof  of  the  requisite  facts,  and  render  judg- 
ment without  the  intervention  of  a  jury. — Irwin  v.  Scruggs. .  .   516 

3.  Same. — Although  it  is  the  better  practice,  when  the  probate 
of  a  will  is  contested,  that  the  party  desiring  a  trial  by  jury 
should  make  his  application  at  the  time  the  contest  is  interpos- 
ed, (Code,  g  1634  ;)  yet  his  failure  to  make  the  application  at 
that  time  does  not  amount  to  an  implied  waiver  of  the  right, 
nor  authorize  the  court  to  refuse  a  jury  when  demanded  at  the 
trial. — Stedham  v.  Stedham 525 

JUSTICE  OF  THE  PEACE. 
See  Pleading  and  Practice,  5. 

LACHES. 
See  Limitations,  Statute  of,  10, 11, 12. 
moetgages,  8. 
Trusts,  5. 

LANDLORD,  AND  TENANT. 

1.  Estoppel  against  lessee  from  setting  up  invalidity  of  lessor's  title. 
The  lessee  of  a  ferry,  when  sued  on  the  note  given  for  the  rent, 
is  not  estopped  from  setting  up  a  want  of  title  in  his  lessor  to 
the  franchise. — Milton  v.  Haden 30 

2.  Competency  of  landlord  as  witness  for  tenant. — In  an  action  of 
forcible  entry  and  detainer,  commenced  before  the  adoption  of 
the  Code,  against  one  who  claims  adversely  to  the  plaintiff's 
landlord,  said  landlord  is  not  a  competent  witnes  for  the  plaint- 
iff.— House  v.  Camp 541 

LEGACY,  AND  DEVISE. 

1.  Legacy  held  vested,  and  not  contingent. — A  will  in  these  words  :  "  I 
give  and  bequeath  all  my  personal  estate  to  my  beloved  wife 
and  children,  to  be  equally  divided  between  them,  share  and 
share  alike,  to  them,  their  heirs,  and  assigns,  forever  ;  and  my 
will  is,  that  each  child  shall  draw  their  share  as  they  come  of 
lawful  age  or  marry," — creates  a  vested  legacy  in  the  children. 
Cox's  Adm'r  v.  McKinney 461 

2.  Same. — A  bequest  in  these  words,  "  It  is  my  wish  and  desire, 
that  all  the  lands  which  I  own  adjoining  S.  may  be  held  and 
retained  by  my  executor,  for  the  use  and  support  of  my  wife 
and  children,  together  with  two  female  slaves,"  (naming  them,) 
"  all  the  household  and  kitchen  furniture,  and  the  stock  of  every 
description  whatsoever,  until  my  daughter  Fanny  Ann  shall 
arrive  at  the  age  of  sixteen  years  ;  then  to  be  sold,  and  the  pro- 
ceeds equally  divided  between  my  wife  and  children,  share  and 
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share  alike," — creates  a  vested  legacy  in  the  children. — High's 
Adm'r  v.  Worley's  Adra'r 709 

3.  Same. — Under  a  bequest  to  the  testator's  widow,  during  life  or 
widowhood,  and  "  upon  the  termination  of  her  right,  either  by 
marriage  or  by  death,  that  then  all  the  remainder  of  the  finally 
undevised  perishable  property  be  divided  between  "  his  young- 
est son  and  daughter,  the  children  take  a  vested  legacy. 
Thrasher  v.  Ingram 645 

4.  Bequest  construed  as  not  creating  collective  estate  in  widow  and  chil- 
dren.— Under  a  will,  by  which  the  testator  first  bequeathed  and 
devised  to  his  wife,  "  for  her  comfortable  maintenance,  and  for 
the  comfortable  maintenance  of  her  family,  and  to  enable  her 
suitably  to  educate  her  children,"  a  plantation,  several  slaves, 
and  other  personal  property,  "during  her  natural  life  or  wid- 
owhood, or  until  my  [his]  children  by  her  come  of  age  or  mar- 
ry ; "  by  another  clause,  devised  to  his  youngest  son  the  same 
plantation,  describing  it  as  "  all  that  parcel  of  land  hitherto 
specified  and  set  apart  for  the  use  of  my  [his]  wife  and  younger 
children,  still  allowing  to  his  mother  during  her  widowhood  all 
that  interest  necessary  for  her  maintenance  and  comfort ;  " 
and,  by  a  third  clause,  directed  that  his  youngest  daughter 
should  be  maintained  and  educated  "  out  of  the  proceeds  of  the 
property  above  described,"  and,  "when  she  shall  have  come  of 
age  and  married,"  that  she  should  be  furnished  with  certain 
specified  articles  of  personal  property, — held,  that  these  clauses 
did  not  create  a  collective  estate  in  the  widow  and  children. . .   645 

5.  Assent  of  executor  to  legacy. — Where  slaves  are  bequeathed  to 
the  testator's  widow  during  life  or  widowhood,  with  a  vested 
remainder  to  his  two  youngest  children,  and  a  further  provision 
that,  in  the  event  of  the  death  of  either  child  before  attaining  its 
majority,  "  the  survivor  shall  be  sole  heir  or  heiress,"  an  assent 
by  the  executor  to  the  widow's  legacy  is  an  assent  to  the  legacy 
to  the  remainder-men,  and  to  the  interest  which  the  survivor  of 
them  takes  under  the  last  provision 645 

6.  Same. — An  executor's  assent  to  a  legacy  of  slaves  may  be  im- 
plied from  his  division  of  the  slaves  between  the  two  infant 
legatees,  and  his  subsequent  admissions  that  the  slaves  thus 
allotted  belonged  to  the  respective  legatees,  although  he  retain- 
ed the  possession  of  them. — Cox's  Adra'r  v.  McKinney 461 

7.  Action  for  recovery  of  legacy. — After  an  executor  has  assented 
to  a  legacy,  and  the  period  fixed  by  the  will  for  its  payment  has 
arrived,  the  legatee,  or,  in  case  of  his  death,  his  personal  repre- 
sentative, may  maintain  an  action  at  law  against  the  executor 

for  its  recovery 461 

8.  Payment  of  legacy  by  consent. — Where  slaves  are  bequeathed  to 
several  children,  each  of  whom  is  to  receive  his  or  her  portion 
on  attaining  lawful  age  or  marrying,  it  is  competent  for  the 
executor,  with  the  assent  of  all  the  parties  interested,  to  make 
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a  division  among  them  before  the  time  appointed  by  the  -will 
has  arrived ;  and  the  fact  that  some  of  the  children  are  then 
infants,  render  the  division  voidable  only,  and  not  void 461 

9.  Debts  chargeable  equally  on  legacies. — Where  no  fund  is  provided 
for  the  payment  of  debts,  each  legatee  is  bound  to  contribute 
ratably  to  their  discharge — Colbert  v.  Daniel. 314 

10.  Bequest  to  married  woman  construed  not  to  create  separate  estate. 
A  clause  in  a  will,  bequeathing  real  and  personal  property  to 
the  testator's  several  daiighters,  and  directing  that  the  respect- 
ive shares  "  shall  vest  absolutely  in  them  and  their  respective 
heirs  of  their  bodies  forever,"  does  not  create  a  separate  estate 
in  a  daughter  who  was  married  at  the  date  of  the  will. — Jolni- 

■  son's  Adm'r  v.  Johnson 637 

LIMITATIONS,  STATUTE  OF. 

1.  Statutory  bar  to  suit  for  account. — Six  years,  which  is  the  statu- 
tory limitation  to  an  action  at  law  for  an  account,  likewise  bars 
a  suit  in  chancery  for  the  settlement  of  partnership  accounts. 
Bradford  v.  Spyker's  Adm'r 134 

2.  Waiver  of  statute  by  offer  to  account. — If  the  respondent,  in  his 
answer  to  a  bill  for  an  account,  declares  that  '•  he  is  now,  and  at 
all  times  has  been,  ready  and  willing  to  account;"  but  insists 
that  the  balance  on  a  proper  accounting  will  be  in  his  favor, 
and  accompanies  his  answer  with  a  plea  of  the  statute  of  limita- 
tions, the  plea  is  not  waived  by  ofifer  to  account 134 

3.  Exception  to  statute,  as  to  mutual  accounts,  and  accounts  between 
merchants. — Accounts  between  the  several  members  of  a  mer- 
cantile partnership  are  not  within  the  proviso  to  the  statute  of 

•  limitations  respecting  "the  trade  of  merchandise  between  mer- 
chant and  merchant ;"  but,  unless  all  the  items  are  on  one  side, 
they  are  mutual  accounts,  which  the  statute  does  not  bar  if  one 
item  is  within  the  period  of  limitation 134 

4.  Sufficiency  o/  subsequent  promise  to  remove  .statutory  bar. — A  sub- 
sequent promise  made  after  the  commencement  of  the  suit,  or 
an  admission  in  the  answer  of  items  of  account  arising  after 
the  filing  of  the  bill,  is  not  sufficient  to  revive  a  cause  of  action 
already  barred 134 

5.  Same. — Where  the  debtor,  on  being  reminded  by  a  third  per- 
son of  a  promise,  made  by  him  many  years  before,  to  pay  the 
debt  when  he  became  able,  replied,  "  that  whenever  the  notes 
were  presented,  he  would  make  a  satisfactory  arrangement ; 
that  the  payment  of  the  principal  ought  to  be  received  as  satis- 
factory, and  that  he  wished  him  to  so  advise  the  creditor," — 
held,  that  this  was  not  sufficient  to  remove  the  bar  of  the  statute 

of  limitations.— Pearson  v.  Darrington 227 

6.  Effect  of  statute  of  limitations  on  joint  cause  of  action. — The  rule 
is  settled  in  this  State,  that  when  the  statute  of  limitations  has 
effected  a  bar  against  one  of  several  parties  to  a  joint  cause  of 
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action,  all  are  barred.     {Per  "Walker,  J.) — Hunt  v.  Ellison. . . .  173 

7.  Plea  of  statute  of  iimitations  to  amended  complaint. — When  an 
action  is  commenced  before  the  statute  of  limitations  has 
effected  a  bar,  and  an  amendment  of  the  complaint  is  filed  after 
the  completion  of  the  statutory  bar,  the  statute  is  not  a  good 
plea  to  the  amended  complaint,  since  the  amendment  relates 
back  to  the  commencement  of  the  suit. — Bradford  v.  Edwards,  628 

8.  Replication  to  plea  of  statute. — In  detinue  by  an  administrator  de 
bonis  non,  suing  individually,  a  replication  to  a  plea  of  the  stat- 
ute of  limitations  of  six  years,  averring  that  the  defendant  de- 
rived title  under  an  unauthorized  sale  by  the  administrator  in 
chief,  who  was  removed  from  the  trust  within  less  than  six' 
years  before  the  commencement  of  the  suit,  is  fatally  defective 

on  demurrer. — Williams  v.  Moore 506 

9.  Limitation  of  suit  for  redemption  of  mortgaged  lands  sold  under 
decree  of  foreclosure.— The  act  of  1843,  (Clay's  Digest  329,  ^  92,)" 
prescribing  five  years  as  the  limitation  to  suits  for  the  redemp- 
tion of  mortgaged  lands  sold  under  decree  of  foreclosure  in 
chancery,  by  "  any  person,  not  a  party  to  the  decree  of  sale, 
wiio  shall  claim  under  the  mortgagor  or  grantor,"  applies  to  a 
suit  by  the  heirs  and  legal  representatives  of  a  purchaser  from 
the  mortgagors  ;  and  this,  notwithstanding  the  failure  to  revive 
the  suit  against  them,  on  the  death  of  their  ancestor  before  the 
rendition  of  the  final  decreee,  renders  the  decree  not  binding  on 
them.     {Per  Walker,  J.) 173 

10.  Express  trusts  not  affected  by  statute  of  limitations  or  laches. 
Neither  the  statutes  of  limitations,  nor  the  doctrine  of  laches, 
can  be  invoked  by  an  executor  to  shield  himself  from  an  ac- 
count for  property  held  under  an  express  and  acknowledged 
trust. — Colbert  v.  Daniel 314 

11.  Doirer  not  barred  by  statute  of  limitations,  nor  by  staleness  of  de- 
mand.—'^he  act  of  1843,  (Clay's  Digest,  329,  |  93,)  limiting  "all 
actions  for  the  recovery  of  lands,  tenements,  or  hereditaments," 
to  ten  years  after  the  accrual  of  the  cause  of  action,  does  not 
apply  to  suits  for  dower  ;  nor  is  a  court  of  equity  authorized  to 
treat  a  claim  to  dower  as  a  stale  demand,  on  account  of  the  mere 
lapse  of  time  short  of  twenty  years,  independent  of  other  equi- 
table circumstances. — Owen  v.  Campbell 521 

12.  Statute  of  limitations  and  staleness  of  demand,  as  applicable  to  bill 
in  equity  for  distribution  of  estate. — A  bill  in  equity,  filed  by  the 
administrator  of  a  deceased  legitee,  seeking  a  settlement  and 
distribution  of  the  testator's  estate  in  accordance  with  the  pro- 
visions of  his  will,  is  not  barred  by  the  statute  of  limitations, 
nor  can  it  be  treated  as  a  stale  demand,  when  it  appears  that 
the  legatee  died  before  the  period  fixed  by  the  will  for  distri- 
bution had  arrived,  and  tlict  no  letters  of  administration  were 
granted  on  his  estate  until  within  a  few  days  before  the  bill  was 
filed. — High's  Adm'r  v,  Worley's  Adra'r 709 
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1.  When  equity  will  declare  absolute  bill  of  sale  a  mortgage. — A  court 
of  equity,  in  declaring  a  conveyance  absolute  on  its  face  to  be 
a  mortgage,  proceeds  on  the  idea,  that  it  Avould  be  a  fraud  to 
allow  the  grantee  to  hold  the  property  discharged  of  the  parol 
conditions  or  trusts  which  were  attached  to  it  by. his  consent; 
and  requires  the  complainant  to  prove,  either  by  the  admissions 
of  the  answer,  or  by  clear  and  convincing  evidence,  that  the 
original  transaction  was  at  the  time  intended  and  understood  by 
both  parties  as  a  mere  security  for  the  re-payment  of  money. 
Sewell  V.  Price's  Adm'r 9T 

2.  Competency  of  mortgagee  as  witness  for  mortgagor. — Under  sec- 
tion 2302  of  the  Code,  the  mortgagee  of  an  insured  boat^  whoso 
debt  has  been  paid  by  a  sale  of  the  boat,  after  she  had  been 
abandoned  for  a  constructive  total  loss,  and  subsequently  raised 
and  repaired  by  the  underwriters,  is  a  competent  witness  for 
his  mortgagor,  in  an  action  brought  by  the  latter  against  the 
underwriters  to  recover  for  the  loss. — Insurance  Companies  v. 
Goodman 108 

3.  Constitutionality  of  redemption  law. — The  redemption  law  of 
1842,  (Clay's  Digest,  502,  §  — ,)  in  its  operation  upon  pre-exist- 
ing mortgages,  is  not  violative  of  the  provisions  of  the  State 
and  Federal  constitutions  respecting  laws  which  impair  the 
obligation  of  contracts. — Bugbee  v.  Howard 713. 

4.  Proof  of  tender. — Where  three  witnesses  testify  to  the  amount 
tendered,  each  specifying  a  different  sum,  the  complainant's 
only  witness,  who  was  the  agent  by  whom  the  tender  was 
made,  cannot  be  considered  discredited  by  the  other  two,  when 
no  sufficient  reason  is  shown  for  doubting  his  integrity,  and  it 
does  not  appear  that  any  special  circumstances  existed  which 
were  calculated  to  impress  the  facts  on  the  memory  of  the 
others 713 

5.  Equity  of  redemption  not  subject  to  levy  and  sale  at  law. — While 
the  act  of  1820,  (Clay's  Digest,  350,  §  31,)  providing  that  "the 
equitable  title  or  claim  to  land  or  other  real  estate  "  should  "  be 
liable  to  the  payment  of  debts,  by  suit  in  chancery,  and  not 
otherwise,"  was  of  force,  an  equity  of  redemption  in  mortgaged 
lands  could  not  be  sold  under  execution  at  law  against  the 
mortgagor,  issued  on  a  judgment  which  was  rendered  after  the 
law-day  of  the  mortgage.  (Changed  by  section  2455  of  the 
Code.) — Paulling  v.  Barron,  Meade  &  Co 9 

6.  Equity  of  redemptian  assignable  by  deed. — An  equity  of  redemp-  . 
tion,  after  the  law-day  of  the  mortgage  has  passed,  may  be  as- 
signed by  the  mortgagor  by  deed ;  and  the  assignee  may  assert 

his  right  by  bill  to  redeem ft 

7.  Right  of  redemption  not  barred  by  judgment  at  law  for  waste. — A 
judgment  at  law  against  the  assignee  of  the  equity  of  redemp- 
tion, in  a  statutory  actjon  of  debt,  for  cutting  trees  on  the  mort- 
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gaged    lands,   does  not  bar    him   from  asserting  his  right  of 
redemption  in  equity 9 

8.  Application  to  set  aside  sale  wider  decree  of  foreclosure  on  account  of 
fraud  and  irregularities, — An  application  to  the  chancery  court, 
to  set  aside  a  sale  under  a  decree  of  foreclosure,  at  which  the 
mortgagee  himself  became  the  purchaser,  on  account  of  fraud 
and  irregularities,  must  be  made  within  a  reasonable  time  :  the 
application  in  this  case,  being  made  after  the  lapse  of  thirteen 
years,  when  the  land  had  greatly  increased  in  value,  and  had 
passed  into  the  hands  of  sub-purchasers,  who  had  erected  val- 
uable improvements  on  it,  was  refused,  on  account  of  the  par- 
ties' long  acquaintance  in  the  sale.  (Rice,  C.  J.,  dissenting.) 
Hunt's  Heirs  v.  Ellison's  Heirs 173 

9.  Limitation  of  suit  for  redemption  of  mortgaged  lands  sold  under 
decree  of  foreclosure.— The  act  of  1843,  (Clay's  Digest,  329,  §  92,) 
prescribing  five  years  as  the  limitation  to  suits  for  the  redemp- 
tion of  mortgaged  lands  sold  under  decree  of  foreclosure  in 
chancery,  by  "  any  person,  not  a  party  to  the  decree  of  gale, 
who  shall  claim  under  the  mortgagor  or  grantor,"  applies  to  a 
suit  by  the  heirs  and  legal  representatives  of  a  purchaser  from 
the  mortgagors  ;  and  this,  notwithstanding  the  failure  to  revive  ^ 
the  suit  against  them,  on  the  death  of  their  ancestor  before  the 
rendition  of  the  final  decree,  renders  the  decree  not  binding  on 
them.     {Per  Walkee,  J.) 173 

10.  When  judgment  debtor,  on  decree  for  redemption,  not  entitled  to 
writ  of  possession. — Under  a  bill  for  redemption  filed  by  a  judg- 
ment debtor,  if  it  appears  that  he  was  not  in  possession  of  the 
land  at  the  time  of  the  sale  under  execution,  but  that  the  pur- 
chaser was  then  holding  possession  of  it  under  a  claim  of  title 
from  another,  the  court  is  not  authorized,  on  decreeing  a  redemp- 
tion, to  award  a  writ  of  hab.  fac.  pos. — Weathers  v.  Spears 481 

NOTICE. 

1 .  Constructive  notice  of  pending  suit. — A  purchaser  at  sheriff's  sale, 
pending  a  suit  in  chancery  respecting  the  property,  is  charge- 
able with  constructive  notice  of  the  equity  asserted  by  the  bill. 
Fash  v.  Ravesies 451 

2.  When  purcha,^er  of  accommodation  paper  is  chargeable  with  notice. 
When  a  bill  of  exchange,  accepted  or  endorsed  for  the  accom- 
modation of  the  drawer,  is  presented  for  discount  by  him,  the 
purchaser  from  him  is  afi"ected  with  notice  of  the  character  of 
the  paper. — Noble  &  Bro.  v.  Walker 456 

PARTNERSHIP. 

1.  What  constitutes  partnership. — A  contract  by  which  defendant, 
as  evidenced  by  his  receipts,  agreed  to  invest  in  Indian  lands 
moneys  advanced  to  him  for  that  purpose  by  plaintiff,  to  repay 
the  money  with  lawful  interest,  and  to  divide  equally  between 
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them  the  profits  realized  from  the  lands,  is  a  mere  contract  for 
the  loan  of  money,  and  does  not  constitute  the  parties  partners 
inter  sese. — Smith's  Executor  v.  Garth 368 

2.  Partnership  accounts  not  cognizable  at  law. — In  an  action  against 
a  partnership  on  a  promissory  note,  which  was  executed,  on  a 
change  of  partners  in  the  firm,  in  consideration  of  the  retiring 
partner's  interest  transferred  to  one  of  the  remaining  partners, 

,  it  is  no  defense  at  law,  that  the  payee  had  collected  moneys  due 
the  firm  which  he  failed  to  pay  over  or  account  for  to  the  other 
partners. — Burney  &  Co.  v.  Boone 486 

PLEADING,  AND  PRACTICE. 

I.  Parties. 

1.  Who  is  proper  party  plaintiff. — Where  a  penal  bond  is  condi- 
tioned for  the  performance  of  some  actor  duty,  (as  to  make  title 
to  the  purchaser  of  land,)  or,  in  default  thereof,  for  the  refunding 
of  money,  the  persons  really  interested  may,  (Code,  |  2129,) 
though  they  have  not  the  legal  title,  maintain  an  action  for  the 
failure  to  refund  the  money,  but  not  for  the  non-performance  of 
the  specified  act  or  duty. — Skinner  v.  Bedell's  Adm'r 44 

2.  Same. — Under  section  2129  of  the  Code,  the  assignee  or  trans- 
ferree  of  a  lost  bond  or  note  under  seal  may  maintain  an  action 
on  it  in  his  own  name,  although  the  assignment  or  transfer  was 
made  after  the  loss  of  the  instrument. — Glassell  v.  Mason 719 

3.  When  husband  viust  sue  alone. — For  the  recovery  of  slaves  be- 
longing to  the  wife's  separate  estate  created  by  deed,  the  right 
of  action  (Code,  §  2131)  is  in  the  husband  alone,  when  it  appears 
that  no  trustee  was  appointed  by  the  deed,  and  that  the  hus- 
band had  possession  of  the  slaves  for  several  years  under  the 
deed. — Pickens  and  Wife  v.  Oliver 626 

4.  When  action  lies  not  against  wife. — Under  the  provisions  of  the 
Code,  (II  1987,  2131,)  an  action  at  law  does  not  lie  against  a 
married  woman,  either  before  or  after  the  death  of  her  husband, 
to  subject  her  separate  estate  created  by  deed  to  the  payment 

of  necessary  articles  of  family  supply. — Cannon  V.  Turner. . . .  483 
.5.  Change  of  parties  plaintiff  in  action  commenced  in  justice's  court. 
In  an  action  commenced  before  a  justice  of  the  peace,  in  the 
name  of  Wm.  H.  Couch  ^  Co.  as  plaintiffs,  and  removed  by  ap- 
peal to  the  circuit  court,  the  names  of  the  partners  composing 
the  firm  being  nowhere  set  out  in  the  proceedings,  the  i^laintiffs 
may  declare  in  the  circuit  court  in  the  name  of  Wm.  H.  Couch 
individually. — Couch  v.  Atkinson 633 

II.  Declaration,  or  Complaint. 
6.  7)2  action  by  husband  and  wife  on  note  payable  to  wife  as  administra- 
t  rix. — In  an  action  by  husband  and  wife,  on  a  promissory  note 
payable  to  the  wife  as  administratrix,  the  plaintiffs  must  be  de- 
scribed in  the  complaint  as  husband  and  wife  at  the  time  the 


INDEX. 801 

PLEADING,  AND  PRACTICE— continued. 

note  was  given,  or  the  complaint  must  show  that  they  sue  as 
administrator  and  administratrix,  and  tliat  the  note  is  assets  in 
their  hands  :  if  the  complaint  shows  that  they  sue  as  individu- 
als, and  does  not  describe  them  as  husband  and  wife,  and  does 
not  allege  to  whom  the  note  is  payable,  a  note  paj'able  to  the 
wife  as  administratrix  will  not  authorize  a  recovery  by  them. 
Milton  V.  Haden 30 

7.  In  action  against  husband  and  wife,  under  section  1987  of  the  Code. 
In  such  action,  the  complaint  must  aver  the  existence  of  a  sepa- 
rate estate  in  the  wife,  both  at  the  date  of  the  contract,  and  at 
the  commencement  of  the  suit,  and  must  describe  it. — Ravisies 

V.  Stoddart  &  Co ' 599 

8.  On  promissory  note,  by  payee  against  maker. — A  complaint  in  the 
form  prescribed  by  the  Code,  (p.  551,)  "  on  promissory  note,  by 
payee  against  maker,"  is  sufficient  to  support  a  judgment  by 
default. — Cumming  v.  Richards 459 

9.  Same,  by  assignee  against  assignor. — In  an  action  on  a  promissory 
note  by  assignee  against  assignor,  in  the  form  given  in  the  Code, 
(p.  552,)  the  amount  of  the  note  not  being  stated,  the  legal  in- 
tendment is,  that  its  amount  is  the  sum  which  the  plaintiff  claims 
in  the  commencement  of  his  complaint ;  and  a  recovery  cannot 
be  had  by  the  plaintiff  on  a  note  for  a  different  amount. — Four- 
nier  v.  Black 41 

10.  In  an  action  against  county. — In  such  action,  if  the  complaint 
states  that  the  "  plaintiffs  claim  of  the  defendant  "  a  specified 
sum,  "  due  by  account  on"  a  day  certain,  "for  medicine  fur- 
nished and  medical  services  rendered  "  to  certain  named  per- 
sons ;  that  said  persons  "  were  residents  of  and  in  said  county, 
and  were  all  sick  in  said  county  at  the  time  said  services  were 
rendered,  and  were  in  such  destitute  condition  as  to  demand 
public  charity  and  prompt  attention,  having  neither  mOney  nor 
other  property,  nor  friends  to  incur  such  expense  ;  "  and  that 
the  claim  was  duly  presented  to  the  commissioners'  court  of 
the  county,  properly  proved  and  verified,  and  was  disallowed 

by  said  court, — it  is  sufficient. — Autauga  County  v.  Davis 703 

11.  In  action  of  forcible  entry  and  detainer. — "A  certain  house  and  lot 
in  the  city  of  Wetumpka  in  said  county,  in  that  part  of  said 
city  known  as  'Miller's  survey,'  being  known  as  the  east  half  of 
lot  number  21  in  said  survey,  on  which  is  a  house  recently  oc- 
cupied by  Mrs.  B.  M.  D.," — held  a  sufficient  description  of  the 
premises  sued  for. — House  v.  Camp 541 

12.  Same. — An  averment  in  the  complaint,  that  the  plaintiff  "  was 
lawfully  possessed  "  of  the  premises  sued  for,  "  was  in  posses- 
sion and  claimed  said  premises  as  tenant  under  one  B.  M.  D., 
and  had  been  in  possession  of  said  premises  for  the  space  of  six 
months  previous  thereto,"  is  a  sufficient  description  of  plaintiff's 
estate 541 

13.  How  administrator  must  declare. — In   detinue  by  an  administra- 
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tor,  if  the  declaration  does  not  aver  that  the  slave  sued  for  is 
assets  of  his  intestate's  estate,  or  otherwise  show  that  he  sues 
in  his  representative  capacity,  the  words  "administrator,"  &c., 
following  the  name  of  the  plaintiff  in  the  writ  and  the  com- 
mencement of  the  declaration,  are  mere  words  of  description. 
Williams  v.  Moore 506 

14.  Same. — The  words  "  as  administrators,"  following  the  names  of 
the  plaintiffs  in  the  marginal  statement  of  the  parties,  and  in 
the  commencement  of  the  complaint,  without  an  averment  of 
the  intestate's  name,  are  mere  surplusage,  and  do  not  indicate 
the  character  in  which  the  plaintiffs  sue. — Ikelheimer  v.  Chap- 
man's Adm'r 676 

15.  Same. — An  administrator,  suing  individually,  may  recover  on 
proof  of  his  intestate's  title,  and  of  his  own  prior  possession 

in  his  official  capacity. — Sims  v.  Boynton 353 

16.  Same. — Under  a  complaint  in  detinue  by  an  administrator  indi- 
vidually, a  recovery  cannot  be  had  on  proof  of  title  in  his 
representative  capacity  to  slaves  of  which  he  has  never  had 

the  possession. — Cox's  Adm'r  v.  McKinney 461 

Ikelheimer  v.  Chapman 676 

III.  Other  Matters. 

17.  Demurrer  to  defective  replication  to  good  and  bad  pleas. — A  bad 
replication  is  good  enough  for  a  bad  plea,  and  hence  a  demurrer 
to  such  replication  should  be  visited  upon  the  plea ;  but  this 
rule  does  not  apply,  where  a  defective  replication  is  interposed 

to  several  pleas,  one  of  which  is  good. — Williams  v.  Moore. . . .   506 

18.  Waiver  of  amendment  to  objection  of  complaint. — After  the  plead- 
ings have  been  made  up  by  consent,  and  a  jury  has  been  select 
ed  for  the  trial  of  the  cause,  it  is  too  late  to  object  to  the  allow- 
ance of  afc  amendment  to  the  complaint  at  a  previous  term, 
although  the  minute  entry  of  that  term  recites  that  the  defend- 
ant excepted  to  the  allowance  of  the  amendment. — Felkel  v. 
Hicks  &   Co 25 

19.  Bill  of  particulars. — An  objection  to  the  sufficiency  of  a  bill  of 
particulars,  (Code,  §  2233,)  when  made  on  the  trial,  comes  too 
late. — Pryor  v.  Johnson , 27 

.20.  How  to  take  advantage  of  variance. — Under  an  exception  to  a 
general  charge  in  favor  of  the  plaintiff's  right  to  recover,  the 
question  of  variance  between  the  note  declared  on  and  that 
offered  in  evidence  may  be  raised  in  the  appellate  co^irt. — Mil- 
ton V.  Haden 30 

21.  Time  of  service  of  summons. — Where  a  summons  is  executed 
on  the  8th  day  of  the  month,  the  cause  stands  for  trial  (Code, 
g  2257)  at  the  ensuing  term  of  the  court  commencing  on  the  29th. 
Gumming  v.  Richards 459 

22.  Presumption  as  to  regularity  of  service  of  summons. — Mere  iden- 
tity of  name  will  not,  after  judgment  by  default,  authorize  the 
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appellate  court  to  presume,  for  the  purpose  of  reversing  the 
judgment,  that  the  sheriff  who  executed  the  summons  on  one  of 

the  defendants  was  a  party  to  the  suit 459 

See,  also.  Chancery,  II. 

Error  and  Appeal,  II. 

PRESUMPTIONS. 

1.  Presumption  of  ferry  license  from  user  for  twenty  years. — The 
right  to  the  exercise  of  a  ferry  franchise,  when  collaterally  as- 
sailed, may  be  presumed  from  its  uninterrupted  use  for  twenty 
years  ;  and  when  the  fact  of  such  continuous  user  has  been 
established,  the  presumption  therefrom  arising  is  not  impaired 
by  proof  that  there  was  no  license  or  legislative  grant  of  the 
franchise. — Milton  v.  Haden 30 

2.  Presumption  of  title  to  personalty  from,  twenty  years  possession. 
Proof  of  the  uninterrupted  adverse  possession  of  personal  prop- 
erty for  twenty  years  raises  a  primafacie  presumption  of  title 
and  ownership,  which  can  only  be  ovei'turned  by  proof  showing 
that  such  possession  is  not  inconsistent  with  the  plaintiff's 
right,  or  explaining  and  excusing  the  long  acquiescence  on  some 
other  ground  than  original  defect  of  title  in  the  possessor. 
McArthur  v.  Carrie's  Adm'r 75 

3.  Presumption  in  favor  of  validity  of  foreign  judgment. — A  tran- 
script of  a  foreign  judgment,  rendered  by  a  court  of  general 

•  jurisdiction  at  a  special  term,  and  properly  certified  under  the 
acts  of  congress,  is  primafacie  evidence  of  a  valid  judgment, 
although  the  record  does  not  affirmatively  show  a  compliance 
with  the  statutory  requisitions  authorizing  special  terms  :  the 
courts  of  this  State  will  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  the  requisitions  of  the  statute  were  com- 
plied with. — McLendon  v.  Dodge  &  McKay 491 

4.  Presumption  in  favor  of  regularity  of  foreign  probate. — The 
courts  of  this  State  will  presume,  in  favor  of  the  regularity  of 
the  foreign  probate  of  a  will,  which  was  admitted  to  probate  as 
a  valid  will  of  personalty,  after  the  trial  of  an  issue  devisavit  vel 
non,  that  there  was  a  good  and  valid  reason  for  the  particular 
verdict  and  judgment  rendered. — Thrasher  v.  Ingram 645 

REDEMPTION  OF  REAL  ESTATE. 

See  Mortgages,  3-10. 
« 

SET-OFF. 

1.  On  assigned  note. — In  an  action  on  a  promissory  note,  by  a  re- 
mote endorsee  against  the  maker,  a  set-off  against  an  intermedi- 
ate holder  is  not  available  ;  sections  1530  and  1531  of  the  Code 
being,  in  this  respect,  substantially  the  same  as  the  act  of  1812. 

McKenzie  v.  Hunt  &  Andrews 494 

See,  also,  Chancery,  14-17. 
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1.  Amendment  of  return. — A  sheriff  may,  by  leave  of  the  court, 
amend  his  return  on  a  Wi'it  in  detinue,  according  to  the 
facts,  so  as  to  make  it  show  that  his  seizure  of  slaves  under  it 
was  discharged,  by  order  of  the  plaintiff's  attorney,  before  the 
slaves  were  seized  under  a  second  writ;  and  such  amended 
return  relates  back  to  the  time  when  it  ought  to  have  been 
made. — McArthur  v.  Carrie's  Adm'r 75 

2.  When  assumpsit  for  money  paid  lies  in  favor  of  sheriff 's  surety 
against  defendant  in  execution. — A  sheriff's  surety,  having  paid  a 
judgment  recovered  against  him  for  his  principal's  default  iu 
failing  to  return  or  make  the  money  on  an  execution,  may 
recover  the  money  in  assumpsit  from  the  defendant  in  execu- 
tion, on  proof  of  an  agreement  between  the  latter  and  the 
plaintiff  in  execution,  pursuant  to  which  the  suit  against  the 
sheriff  and  his  surety  was  instituted,  to  the  effect  that,  if  the 
money  could  be  made  out  of  the  latter,  the  plaintiff  would  no 
longer  pursue  the  defendantin  execution. — Evans  v. Billingley's 
Adm'r 395 

SLANDER. 

1.  Retraction  of  charge,  and  disclaimer. — If  the  defendant,  in  slan- 
der, wishes  to  avail  himself  of  the  statutory  privilege  (Code, 
^  2221)  of  proving,  in  mitigation  of  damages,  a  retraction  of  the 
charge  before  suit  brought,  he  must  bring  himself  within  the 
express  terms  of  the  statute  :  a  public  disclaimer  by  him,  after 
suit  brought,  of  any  intention  to  charge  plaintiff  with  the  crime 
imputed  by  his  words,  is  not  admissible  evidence,  either  in  de- 
fense of  the  action,  or  in  mitigation  of  damages. — Bradford  v. 
Edwards 628 

2.  Evidence  in  mitigation  of  damages. — The  fact  that  the  defendant, 
in  other  conversations  relative  to  the  subject-matter  of  the 
slanderous  words,  spoke  of  the  plaintiff  in  terms  less  offensive, 
or  declared  that  he  did  not  believe  him  guilty  of  the  charge 
imputed  to  him,  is  not  admissible  evidence  in  mitigation  of 
damages 628 

SLAVES. 

•  See  Chancery,  26.  . 

SURETIES. 

1.  Contribution — Where  a  joint  demand  exists  in  favor  of  two 
sureties  against  their  principal,  which  one  authorizes  the  other 
to  sue  for  in  their  joint  names,  agreeing  to  pay  one  half  of  the 
expenses ;  and  the  other  afterwards  compromises  the  suit, 
without  the  assent  of  his  co-surety,  he  is  liable  to  the  latter  for 
one  half  of  the  amount  realized  from  the  claim,  unless  he  shows 
that  the  latter'S  interest  in  the  claim  had  been  previously  dis- 
charged or  satisfied. — Robinson  v.  Brooks . . .  .• 222 
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2.  Motion  for  summary  judgment. — A  recital  in  the  judgment  entry, 
that  the  creditor  "  has  at  this  time  recovered  a  judgment 
against"  the  plaintiff  in  the  motion,  sufficiently  shows  that  the 
motion  was  made  in  pitrsuance  to  the  notice  at  the  time  when 

the  creditor's  judgment  was  rendered. — Irwin  v.  Scruggs 516 

3.  Waiver  of  trial  by  jury. — On  notice  and  motion  for  a  summary 
judgment  between  co-sureties,  (Code,  §  2645,)  if  the  defendant 
does  not  appear  and  make  up  an  issue  to  be  tried  by  a  jury,  the 
court  may  receive  proof  of  the  requisite  facts,  and  render  judg- 
ment without  the  intervention  of  a  jury 516 

TRESPASS. 

1.  When  action  lies  against  judicial  officer. — The  general  rule  is,  that 
a  civil  action  does  not  lie  against  an  officer  for  errors  committed 
in  the  exercise  of  judicial  functions  ;  but  there  is  an  admitted 
exception  to  this  rule,  where  the  judicial  officer  of  an  inferior 
court  not  of  record  exercises  an  authority  which  is  not  within 
tlie  scope  of  his  jurisdiction. — Craig  v.  Burnett 728 

2.  When  action  lies  against  hirer  of  slave. — Trespass  lies  against  the 
hirer  of  a  slave,  in  favor  of  the  owner,  for  injuries  inflicted 
during  the  term  by  cruel  and  unreasonable  whipping. — Hall  v. 
Goodson 277 

3.  Waiver  of  right  of  action. — The  receipt  by  the  owner  of  the 
Lire  for  the  entire  term,  with  knowledge  of  the  fact  that  the 
hirer  had  inflicted  a  cruel  and  unreasonable  whipping  on  his 
slave,  is  not  an  implied  waiver  of  his  right  to  maintain  trespass 
for  the  injury,  though  it  would  prevent  a  recovery  by  him  for 
any  consequent  loss  of  the  slave's  labor  during  the  term. .....  277 

4.  Relevancy  of  evidence  in  mitigation. — In  trespass  by  the  owner 
against  the  hirer  of  a  slave,  the  fact  that  the  slave  had  resisted 
a  third  person,  who  attempted  to  arrest  him  as  a  runaway,  is 
not  admissible  evidence  for  the  defendant,  when  it  is  not  shown 
that  the  fact  had  been  communicated  to  him  at  the  time  of  the 
alleged  trespass 277 

TRUSTS. 

1.  Admissibility  of  trustee's  declarations. — The  declarations  of  a 
naked  trustee,  having  no  interest,  are  not  admissible  evidence 
against  him,  when  sued  by  a  third  person  for  the  trust  prop- 
erty ;  but  it  is  competent  for  the  plaintiif  to  show,  by  the  declar- 
ations of  the  trustee  himself,  if  relevant,  that  he  is  the  real  party 
in  interest  by  transfer  from  his  cestui  que  trust ;  and  although 
such  transfer  may  be  avoided  as  to  the  cestui  que  trustf  the 
trustee  cannot,  while  it  is  unavoided  and  subsisting,  set  up  its 
invalidity  to  shield  himself  from  the  effect  of  his  declarations. 
Thompson  v.  Drake 99 

2.  Authority  of  husband,  as  trustee  of  wife,  to  submit  to  arbitration. 
Where  lands  are  conveyed  by  deed  to  a  married  woman,  for  her 


806 INDEX. 

TRUSTS— CONTINUED. 

sole  and  separate  use,  and  her  husband  is  appointed  bj'  the 
deed  "  trustee  to  manage  said  property  for  the  sole  use  and 
benefit  of  her  and  her  heirs,"  he  has  no  power  as  such  trustee, 
against  the  consent  of  his  wife,  to  submit  to  arbitration  a  con- 
troversy with  a  third  person  who  claims  a  right  to  cut  timber 
on  the  lands. — Thomas  v.  James 723 

3.  Charge  on  trust  estate  not  created  by  trustee. — Tlie  wife's  sep- 
arate estate,  created  by  deed,  cannot  be  subjected  in  equity 
to  the  payment  of  services  rendered  under  a  contract  with  the 
husband,  who  was  acting  trustee,  in  ditching  the  lands  belong- 
ing to  such  separate  estate,  even  after  the  return  of  "  no  prop- 
erty found"  on  an  execution  against  the  husband. — Mulliall  v. 
Williams  and  Wife   489 

4.  Purchase  by  trustee  enures  to  cestui  que  trust. — If  a  trustee  buys 
in  claims  or  titles  adverse  to  the  trust  estate,  the  benefit  of  the 
purchase  enures  to  the  cestui  que  trust,  on  his  election  expressed 
within  a  reasonable  time. — Wiswall  v.  Stewart  &  Easton 433 

5.  Laches  in  election  bars  cestui  que  trust. — If  the  cestui  que  trust, 
when  informed  of  the  trustees'  purchase  of  an  outstanding  dis- 
puted claim,  declines  to  consider  the  purchase  as  made  on  his 
account,  and  engages  in  a  protracted  litigation  with  them  for 
the  establishment  of  their  legal  title  under  the  purchase,  he 
cannot  come  into  equity  after  the  lapse  of  nearly  six  years  from 
the  purchase,  after  the  action  at  law  has  been  decided  ifi  favor 
of  the  trustees,  and  when  the  value  of  the  lands  has  greatly 
increased,  and  have  the  purchase  held  to  have  been  made  for 

his   benefit 433 

6.  Express  trusts  not  affected  by  statute  of  limitations  or  laches. — Nei- 
ther the  statute  of  limitations,  nor  the  doctrine  of  laches,  can 
be  invoked  by  an  executor  to  shield  himself  from  an  account 
for  property  held  under  an  express  and  acknowledged  trust. 
Colbert  v.  Daniel 314 

7.  Resulting  trust  in  lands  bought  with  loaned  money. — A  resulting 
trust  does  not  arise,  in  favor  of  the  lender,  in  lands  purchased 
by  the  borrower  with  the  money  loaned,  although  the  money 
was  loaned  for  the  purposes  of  being  invested  in  lands,  under 
an  agreement  that  the  profits  realized  from  the  investment 
should  be  equally  divided  between  the  parties. — Smith's  Ex'r 

V.  Garth 368 

8.  When  chancery  court  will  compel  execution  of  testamentary  trusts 
in  favor  of  slaves. — Where  an  executor  is  directed  by  his  testa- 
tor's will  to  carry  certain  slaves  to  a  non-slaveholding  State  for 
the  purpose  of  emancipation,  the  chancery  court  here  will 
recognize  his  authority  to  execute  the  trust,  and,  if  he  volunta- 
rily submits  his  administration  to  the  court,  might  possess  the 
power  to  enforce  its  execution  ;  but  the  slaves  themselves  can- 
not enforce  the  execution  of  such  trust ;  nor  can  they,  after 
their  removal  by  the  executor  to  a  non-slaveholding  State,  under 
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an  agreement  between  the  legatees  and  distributees  of  tlie  tes- 
tator, maintain  a  bill  here  for  the  recovery  of  a  pecuniar^'  leg- 
acy', which  the  will  directed  the  executor  to  deposit  in  a  foreign 
bank  for  their  benefit  after  their  removal,  when  it  appears  that, 
prior  to  their  removal,  the  executor  had  made  a  final  settlement 
and  distribution  of  the  estate  before  the  probate  court,  and  had 
been  discharged  by  its  decree. — Hooper  v.  Hooper 669 

USURY. 

1.  When  legal  interest  is  payable  on  usurious  contract. — A  party  to  a 
usurious  contract,  who  seeks  relief  against  it  in  equity,  is  re- 
quired to  paj'^  the  principal  and  legal  interest ;  but  a  different 
rule  prevails  as  against  a  party  who  seeks  to  enforce  a  contract. 
Noble  &  Bro.  v.  Walker 456 

VENDOR,  AND  PURCHASER. 

1.  Rights  and  remedies  oj  purchaser. _ — A  purchaser  of  land  has  a 
right  to  demand  a  good  title,  and,  after  breach,  may  either  pro- 
ceed for  specific  performance,  or  sue  on  his  bond  for  title. 
Green  v.  Allen 215 

2.  Breach  of  title-bond. — The  vendor  cannot  defend  an  action  on 
his  title-bond,  after  eviction  of  the  purchaser  under  title  para- 
mount, by  showing  that  he  had  a  corai^lete  equitable  title  to  the 
land 215 

3.  Recoupment  for  rents  and  profits. — In  an  action  at  law  on  a  title- 
bond,  to  recover  damages  for  a  breach  caused  by  a  failure  of 
the  vendor's  title,  the  defendant  cannot  recoup  for  the  rents  and 
profits  of  the  land  received  by  the  purchaser 215 

4.  Measure  of  damages  to  purchaser  for  fraud  and  failui  e  of  consid- 
eration.— The  purchaser  of  a  slave,  when  sued  on  the  note  given 
for  the  price,  is  entitled  to  reduce  the  recovery  to  the  actual 
value  of  the  slave,  on  proof  that  the  vendor  falsely  represented 
the  slave  not  to  be  addicted  to  running  away,  and  that  the  slave, 
after  remaining  in  his  possession  about  two  months,  ran  away 
without  cause,  and  had  never  been  regained  ;  but  he  cannot,  in 
such  case,  claim  exemption  from  the  payment  of  the  entire  pur- 
chase-money, as  for  a  total  failure  of  consideration,  when  it 
appears  that  he  never  ofi"ered  to  rescind  the  contract. — Ward 

V.  Reynolds 384 

5.  When  misrepresentation  constitutes  f)]aud. — If  the  vendor  of  land 
falsely  represents  his  title  to  be  good,  when  it  is  not ;  and  the 
purchaser,  relying  on  the  misrepresentation,  is  thereby  induced 
to  enter  into  the  contract, — such  misrepresentation,  though 
made  under  an  honest  mistake  as  to  the  sufficiency  of  the  title, 
entitles  the  purchaser  to  have  the  contract  rescinded  in  equity. 
Bailey  v.  Jordan 50 

6.  Same. — If  the  vendor  conceals  a  known  and  material  defect  in 
his  title  or  incumbrance  on  it, and  thereby  induces  the  purchaser 
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to  make  the  contract,  this  is  a  fraud,  lor  which  the  purchaser 
may  claim  a  rescission  of  the  contract  in  equity,  though  he  has 
received  a  deed  with  covenants  of  warranty. — Prout  v.  Robert's 
Adm'r 427 

7.  Abandonment  of  possession  by  purchaser. — If  the  purchaser  has 
paid  all  or  a  portion  of  the  purchase-money,  or  has  made  im- 
provements on  the  land  more  valuable  than  its  use  and  occupa- 
tion, he  is  not  required  to  abandon  the  possession,  before  filing 
his  bill  in  equity  for  a  rescission  on  the  ground  of  fraud  ;  but 
his  retention  of  possession,  under  such  circumstances,  only 
renders  him  liable  to  account  for  the  rents. — Bailey  v.  Jordan .     50 

8.  Same. — When  a  purchaser  of  land  seeks  a  recission  of  the  con- 
tract in  equity,  on  the  ground  of  mistake,  want  of  title,  or 
defect  of  title,  he  is  required  first  to  abandon  the  possession  of 
the  land,  unless  its  retention  is  necessary  for  his  reimbursement 
or  indemnity ;  but,  where  fraud  is  the  ground  of  his  applica- 
tion, a  different  rule  prevails. — Garner,  Neville  &  Co .  v.  Leverett,  410 

9.  Rents  and  profits. — The  right  to  the  rents  and  profits  of  the 
land,  during  the  purchaser's  occupation,  does  not  pass  to  an 
assignee  of  the  notes  given  for  the  purchase-money  ;  nor  can 
such  assignee  assert  any  right  to  them,  Avhen  made  a  defendant 
to  the  purchaser's  bill  for  rescission,  except  through  the  agency 

of  a  cross  bill 410 

10.  Purchaser's  counsel  fees  not  deducted  from  rents  and  profits. — The 
purchaser  is  not  entitled  to  a  deduction  from  the  amount  of 
rents  and  profits  during  his  possession ;  but  the  allowance  of 
such  a  deduction  by  the  chancellor  is  not  available  on  error  to 

an  assignee  of  the  notes  given  for  the  purchase-money 410 

11.  Form  of  decree  foreclosing  vendor's  lien. — In  a  decree  foreclosing 
a  vendor's  lien,  it  is  not  necessary  that  a  day  should  be  given 
to  the  defendant,  beyond  the  date  of  the  decree,  within  which 
he  may  pay  the  balance  of  the  purchase-monoy  due,  and  thus 
prevent  a  sale  of  the  land ;  he  has  the  right  to  pay  the  money 
at  any  time  before  the  sale  is  made,  although  not  expressly  re- 
served to  him  by  the  decree. — Winter  v.  Rose 447 

VERDICT. 
See  Detinue,  5. 

WILLS. 

1.  Feme  covert's  power  to  inake  will. — A  married  woman,  owning 
a  separate  estate,  whether  created  by  contract  or  by  statute, 
may  dispose  of  it  by  will. — Mosser  v.  Mosser's  Ex'r 551 

2.  Instrument  held  will,  and  not  deed. — A  writing  under  seal,  in 
form  a  deed  of  gift ;  executed  by  husband  and  wife  ;  purport- 
ing to  convey  to  their  children,  by  the  words  "have  given, 
granted,  and  bestowed,  and,  by  these  presents,  do  give,  grant, 
and  bestow,"  all  the  real  and  personal  property  composing  the 
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wife's  separate  estate,  "  under  the  following  restrictions,  res- 
ervations, and  conditions ;"  reserving  to  the  wife  a  life  estate 
in  ail  the  property  ;  and  further  providing,  "  that  the  foregoing 
gift  is  to  take  effect  "  at  If&r  death,  that  her  husband  is  to  be 
appointed  her  executor,  and  that  he  "  shall  keep  the  property 
together  for  two  years  for  the  benefit  of  the  children,  until  all 
of  the  estate  can  be  wound  up,  when  the  said  gifts  are  to  be 
distributed," — is  a  will,  and  not  a  deed 551 

3.  Validity  of  will  not  affected  by  unnatural  or  inequitable  disposition 
of  property. — The  fact  that  a  will  makes  an  "  unnatural  and  in- 
equitable disposition  "  of  property  does  not,  per  se,  destroy  its 
validity,  if  executed  by  a  person  of  sound  and  disposing  mind 
and  memory 551 

4.  Nor  affected  by  mistake. — A  "  mistaken  notion  "  on  the  part  of 
the  wife,  that  her  husband  intended  to  convert  to  his  own  use 
the  property  composing  her  separate  estate,  which  induced  her 
to  make  a  will  excluding  him  from  all  participation  in  her  prop- 
erty, does  not  avoid  such  will 551 

5.  Mental  capacity  of  testator. — Mental  incapacity  on  the  part  of 
the  testator,  though  produced  by  the  use  of  medicines,  is  suffi- 
cient to  invalidate  his  will. — Stedham's  Heirs  v.  Stedham's  Ex'r,  525 

<5.  Burden  of  proof  as  to  mental  capacity  of  testator. — When  the 
validity  of  a  will  is  contested  in  chancery,  after  it  has  been 
admitted  to  probate,  on  the  ground  of  the  testator's  mental  inca- 
pacity and  unsoundness,  the  burden  of  proof  is  on  the  contest- 
ing party. — Copeland  v.  Copeland 512 

7.  Evidence  of  insanity. — The  evidence  in  this  case,  relative  to  the 
testator's  mental  condition,  critically  discussed  by  the  chancellor,' 
and  held  sufficient  to  establish  unsoundness  of  mind 5i2 

8.  Right  of  trial  by  jury. — Although  it  is  the  better  practice,  when 
the  probate  of  a  will  is  contested,  that  the  party  desiring  a  jury 
should  make  his  application  at  the  time  the  contest  is  interpos- 
ed, (Code,  I  1634  ;)  yet  his  failure  to  make  the  application  at 
that  time  does  not  amount  to  an  implied  waiver  of  the  right, 
nor  authorize  the  court  to  refuse  a  jury  when  demanded  at  the 
trial. — Stedham  v.  Stedham 525 

9.  Admissibility  of  parol  evidence  in  construction  of  will. — Parol 
evidence  is  not  admissible  in  explanation  of  a  patent  ambiguity 
in  a  written  will ;  as  to  show  that  certain  words  were  intended 
by  the  testator  to  create  separate  estates  in  his  daughters. 
Johnson's  Adm'r  v.  Johnson 637 

10.  General  rules  of  construction  of  wills. — The  general  rules  tor 
construing  wills  are,  that  effect  must,  if  possible,  be  given  to  the 
intention  of  the  testator,  to  be  gathered  from  the  whole  instru- 
ment; that  the  general  intent  must  prevail  over  the  particular; 
that  clauses  apparently  conflicting  must,  if  possible,  be  so  re- 
conciled as  to  make  each  one  operative ;  and  that,  in  case  of 
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irreconcilable  repugnancy,  the  latter  clause  shall  prevail  over 

the  former. — Thrasher  v.  Ingram 645 

11.  Construction  of  will  as  to  advancements. — A  provision  in  a  will, 
executed  several  years  before  the  testator's  death,  directing 
that  his  elder  children,  then  at  school,  should  account  for  the 
moneys  that  might  be  advanced  for  their  education,  does  not 
render  them  liable  for  moneys  advanced  bj  the  testator  himself 

in  his  lifetime. — Colbert  v.  Daniel 314 

12.  Effect  of  foreign  probate  of  will  as  evidence. — The  foreign  pro- 
bate of  a  will  assuming  to  pass  personal  property,  virhich  pro- 
bate contains  nothing  restrictive  of  its  operation,  so  far  estab- 
lishes the  will,  as  to  uphold  the  bequests  contained  therein. 
Thrasher  v.  Ingram 645 

13.  When  chancery  court  will  compel  execution  of  testamevtary  trusts 
in  favor  of  slaves. — Where  an  executor  is  directed  by  his  testa- 
tor's will  to  carry  certain  slaves  to  a  non-slavehoJding  State  for 
the  purpose  of  emancipation,  the  chancery  court  here  will 
recognize  his  authority  to  execute  the  trust,  and,  if  he  volunta- 
rily submits  his  administration  to  the  court,  might  possess  the 
power  to  enforce  its  execution  ;  but  the  slaves  themselves  can- 
not enforce  the  execution  of  such  trust ;  nor  can  they,  after 
their  removal  by  the  executor  to  a  non-slaveholding  State,  under 
an  agreement  between  the  legatees  and  distributees  of  the  tes- 
tator, maintain  a  bill  here  for  the  recovery  of  a  pecuniary  leg- 
ac}',  which  tlie  will  directed  the  executor  to  deposit  in  a  foreign 
bank  for  their  benefit  after  their  removal,  when  it  appears  that, 
prior  to  their  removal,  tlie  executor  had  made  a  final  settlement 
and. distribution  of  the  estate  before  the  probate  court,  and  had 
bgen  discharged  by  its  decree. — Hooper  v.  Hooper 669 

» 
WITNESS. 

1.  Competency  of  mortgagee  ns  witness  for  mortgagor. — Under  sec- 
tion 2302  of  the  Code,  the  mortgagee  of  an  insured  boat,  whose 
debt  has  been  paid  by  a  sale  of  the  boat,  after  she  had  been 
abandoned  for  a  constructive  total  loss,  and  subsequently  raised 
and  repaired  by  the  underwriters,  is  a  competent  witness  for 
his  mortgagor,  in  an  action  brought  by  the  latter  against  the 
underwriters  to  recover  for  the  loss. — Insurance  Companies  v, 

•  Goodman 108 

2.  Competency  of  agent  as  witness  Jor  principal. — An  agent,  employed 
to  procure  lumber  which  his  principal  had  agreed  to  furnish 
for.  the  building  or  repairing  of  a  church,  is  a  competent  wit- 
ness for  his  principal,  under  section  2302  of  the  Code,  in  an 
action  brought  by  the  latter  against  the  master  workman  for  a 
failure  to  perform  the  contract,  although  the  defendant  relies 
on  the  unsuitableness  of  the  lumber  as  an  excuse  for  his  non- 
performance.— Moore  v.  Lea's  Adm'r 375 

S.  Competency  of  landlord  cis   witness  for  tenant. — In  an  action  of 
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forcible  entry  and  detainer,  commenced  before  the  adoption  of 
the  Code,  against  one  who  claims  adversely  to  the  plaintiff's 
landlord,  said  landlord  is  not  a  competent  witnes  for  the  plaint- 
iff.— House  V.  Camp 541 

4.  Competency  of  testator's  attor'-teij  as  witness  for  will. — An  attorney- 
at-law,  who  was  employed  by  a  married  woman  to  file  a  bill  for 
divorce  and  the  removal  of  her  husband  from  the  control  of  her 
separate  estate,  and  who  holds  her  note  for  the  amount  of  his 
fees,  is  a  competent  witness  (Code,  §2302)  to  sustain  the  validity 
of  a  will,  subsequently  executed  by  her,  disposing  of  her  sep- 
arate estate,  and  attested  by  said  attorney. — Mosser  v.  Mos- 
ser 's  Ex'r 551 

5.  Competency  of  prosecutrix  in  bastardy  as  witness. — The  mother  of 
the  alleged  bastard  is  made  a  competent  witness  by  the  statute, 
(Code,  I  3807,)  and  her  competency  is  not  affected  by  the  death 

of  the  child  before  the  trial. — Satterwhite  v.  The  State 578 

6.  Specific  objection  to  competency  of  witness  waives  other  objections. 
An  objection  to  the  competency  of  a  witness,  "  on  the  ground 
of  interest,"  does  not  raise  the  question  of  his  competency  on 
grounds  of  public  policy,  or  on  account  of  his  being  the  trans- 
ferror of  the  cause  of  action. — Insurance  Companies  v.  Good- 
man   108 

7.  Objection  to  competency  of  deceased  witness. — When  the  deposition 
of  a  deceased  witness,  which  had  been  suppressed,  is  offered  to 
prove  what  the  witness  had  sworn  on  a  former  trial,  the  party 
against  whom  it  is  offered  may  object  to  it  on  account  of  the  in- 
competency of  the  witness,  although  the  deposition  was  offered 

by  himself  on  the  former  trial. — House  v.  Camp 541 

8-  Impeaching  witness. — A  party  cannot  be  allowed  to  impeach  a 
witness  introduced  by  himself. — GrifBn  v.  Wall 149 
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